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PREFACE  TO  FOURTH  EDITION. 


On  the  first  day  of  September,  1897,  the  Lien  Law  of 
1885  was  incorporated  into  and  became  part  of  the  Lien. 
Law  of  1897  (Laws  1897,  chap.  418),  entitled  "An  act  in 
relation  to  Liens,  constituting  chapter  forty-nine  of  the  gen- 
eral  laws."  This  act  was  supplemented  by  chapter  419  of 
the  Laws  of  1897,  entitled  "An  act  to  amend  the  Code  of 
Civil  Procedure  relating  to  the  enforcement  of  mechanics^ 
liens  on  real  property  and  liens  on  vessels,"  whereby  Titles 
III  and  IV  were  added  to  chapter  22  of  the  Code,  which 
embrace  forty-three  new  sections,  numbered  respectively  3398 
to  and  including  3441. 

The  object  of  the  legislature  was  to  regulate  the  substan- 
tive law  as  to  liens,  and  the  procedure  for  their  enforcement 
by  the  provisions  of  a  imiform  statute.  The  Lien  Law  of 
1885  related  only  to  liens  upon  private  real  property.  Liens 
for  public  improvements,  or  municipal  liens,  prior  to  the 
Lien  Law  of  1897,  were  governed  by  Laws  1878,  chapter  15^ 
relating  to  cities,  the  provisions  of  which  were  embraced  in 
the  Consolidation  Act,  relating  to  the  city  of  New  York. 
Liens  against  railroads  were  governed  by  Laws  1875,  chap- 
ter 392,  and  Laws  1870,  chapter  529.  Liens  against  oil 
wells  were  governed  by  Laws  1880,  chapter  440.  These 
several  statutes  have  been  incorporated  in  substance,  and 
assimilated  in  the  Lien  Law  of  1897,  which  was  intended 
to  embrace  the  entire  subject. 
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vi  Pbeface  to  Fourth  Edition. 

Although  the  provisions  of  the  Consolidation  Act,  relating 
to  liens  in  the  city  of  New  York,  were  not  repealed  by  the 
Lien  Law  of  1897,  the  latter  statute  became  applicable  to 
municipal  liens  in  the  city  of  New  York,  on  the  first  day 
of  April,  1899,  by  the  repeal  of  the  provisions  of  the  Con- 
solidation Act  (Laws  1882,  chap.  410,  §§  1824-1836)  by 
Laws  1899,  chapter  195.  The  territory  embraced  in  the 
city  of  New  York,  in  the  counties  of  New  York,  Kings, 
Queens,  .Westchester,  and  Kichmond,  imder  the  Greater 
New  York  charter,  have  been  governed  by  the  Lien  Law  of 
1897  since  April  1,  1899. 

To  perfect  its  provisions  the  legislature  enacted  articles 
governing  liens  on  vessels,  monuments  and  gravestones,  for 
quarrymen  and  stonecutters,  liverymen,  innkeepers,  and 
boarding-house  keepers,  owners  of  stallions,  and  liens  of 
artisans,  factors,  and  warehousemen.  It  also  codifies  the 
law  as  to  chattel  mortgages,  and  conditional  sales. 

As  to  liens  upon  vessels,  only  such  as  arise  for  labor  per- 
formed or  materials  furnished  in  the  original  construction 
of  the  vessel  can  be  enforced  in  the  State  courts.  Liens 
for  supplies  furnished  or  repairs  made  to  or  upon  a  vessel 
in  her  home  port  create  liens  which  may  be  enforced  in  the 
Federal  courts,  in  admiralty  as  maritime  contracts. 

The  authorities  referred  to  in  this  edition  embrace  those 
reported  to  and  including  the  175th  New  York,  85th  Ap- 
pellate Division,  and  40th  ]Miscellaneous  Reports.  The  ci- 
tations from  the  last-named  volumes  contain  the  cases  thus 
far  reported  in  the  oflScial  series. 

WILLIAM  L.  SNYDER. 

Temple  Court,  New  York. 

September,  1903. 
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teen hundred  and  ninety-seven,  entitled  "An  Act  to  unite 
"  into  one  municipality  under  the  corporate  name  of  the  city 
"of  New  York  the  various  communities  lying  in  and  about 
"New  York  harbor,  including  the  city  and  county  of  New 
"York,  the  city  of  Brooklyn  and  the  county  of  Kings,  the 
"coimty  of  Bidimond  and  part  of  the  county  of  Queens  and 
"  to  provide  for  the  government  thereof."  Became  a  law  April 
22,  1901.    In  effect  January  1,  1902. 
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1902.  CHAP.  37.  An  Act  to  amend  the  lien  law,  by  providing  for 
the  filing  of  liens  against  funds  of  the  state  applicable  to  a 
public  improvement.    Became  a  law  February  20,  1902. 

1902.  CHAP.  351.  An  Act  to  amend  the  lien  law,  in  relation  to 
liens  for  service  of  stallions.    Became  a  law  April  13,  1902. 

1902.  CHAP.  580.  An  Act  in  relation  to  the  municipal  court  of  the 
city  of  New  York,  its  officers  and  marshals.  Became  a  law 
April  14,  1902.    In  effect  September  1,  1902. 
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REPORT. OF  REVISION  COMMISSION. 


Pbeliminabt  Note. 

The  following  proposed  chapter  of  the  general  laws  to 
"be  known  as  the  lien  law,  is  a  revision  of  all  the  existing 
statutes  relating  to  mechanics'  liens  on  real  property,  liens 
on  personal  property  for  services  rendered  to  the  owner 
thereof  and  mortgages  on  chattels,  including  sales  under 
conditional  contracts. 

It  includes  the  following  subjects :  — 

1.  Mechanics'  liens  for  the  improvement  of  real  prop- 
erty and  the  construction  of  public  works  in  municipal  cor- 
porations. 

2.  Liens  on  vessels. 

3.  Liens  on  monuments,  gravestones  and  cemetery  struc- 
tures. 

4.  Liens  for  labor  on  stone. 

5.  Liens  for  service  of  stallions. 

6.  Liens  on  personal  property  on  account  of  services  of 
artisans,  innkeepers,  factors,  warehousemen,  livery-stable- 
keepers  and  agisters,  and  the  enforcement  of  such  liens  by 
a  sale  of  the  property. 

7.  Chattel  mortgages  and  sales  of  goods  and  chattels  un^ 
der  conditional  contracts. 

Mechaniot'  liens  on  Keal  Property. —  The  propriety  of  en- 
acting laws  for  the  protection  of  laborers  and  materialmen, 
performing  labor  and  furnishing  material  for  the  improve- 
ment of  real  property  is  generally  conceded. 

The  Legislature  of  this  State  recognized  this  in  1830,  by . 
the  passage  of  chapter  330  of  the  laws  of  that  year.     That 
act  created  liens  in  favor  of  laborers  for  work  done  upon 
any  building  in  the  city  of  New  York,  which  was,  by  chap- 

[XXV] 
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ter  120  of  1832,  extended  to  materials  furnished  for  the 
same  purpose.  Chapter  224  of  1844  created  a  lien  in  favor 
of  a  contractor  or  subcontractor,  but  was  #  still  confined  to 
New  York  city. 

In  the  same  year  a  similar  act  was  passed  (chapter  305) 
applicable  to  all  cities  and  villages  of  the  State. 

In  1846  the  Richmond  county  act  was  passed  (chapter 
184) ;  in  1851  the  Westchester,  Ulster  and  Putnam  coun- 
ties act  (chapter  169).  In  1852  the  latter  act  was  repealed 
and  a  new  law  passed  for  the  counties  of  Westchester, 
Dutchess,  Putnam,  Rensselaer,  Rockland,  Chemung  and  part 
of  Orange  (chapter  384).  The  act  of  1852  was  repealed 
by  chapter  402  of  1854,  which  provided  a  new  law  for  the 
counties  of  Westchester,  Oneida,  Cortland,  Broome,  Put- 
nam, Rockland,  Orleans,  Niagara,  Livingston,  Otsego,  Lewis, 
Orange  and  Dutchess,  which  was  amended  by  chapter  558 
of  1869,  and  extended  to  the  whole  of  the  State,  except 
Erie,  Kings,  Queens,  New  York  and  Onondaga  counties. 
Rensselaer  was  also  excepted  by  chapter  194  of  1870.    • 

In  1857  a  special  act  was  passed  for  Saratoga  Springs. 

In  1862  the  Kings  and  Queens  counties  act  became  a  law 
(chapter  478).  In  1863  there  was  a  new  act  for  New  York 
city  (chapter  500)  ;  in  1864  the  Onondaga  county  act  (chap- 
ter 366),  and  in  1865  the  Rensselaer  county  act  (chap- 
ter 778)  were  passed.  Chapter  489  of  1873  materially 
amended  the  acts  of  1854  and  1869,  and  repealed  all  other 
acts  relating  to  the  counties  to  which  it  was  made  applicable. 

Chapter  511  of  1874  extended  the  act  of  1873  to  the 
county  of  Erie,  except  the  city  of  Buffalo. 

Chapter  379  of  1875  defined  and  limited  the  liens  of 
contractors  and  others  upon  real  estate  in  the  city  and 
county  of  New  York,  and  provided  for  the  enforcement  of 
such  liens,  and  was  practically  a  new  act  for  the  city  of 
New  York,  but  did  not  expressly  repeal  any  previous  act. 

In  1880  the  BuflFalo  city  act  was  passed  (chapter  143), 
and  in  the  same  year  a  new  act  (chapter  486)  applicable 
to  all  cities. 

In  1882  the  New  York  city  consolidation  act  was  passed, 
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chapter  23  of  which  regulated  the  subject  of  mechanics'  liens 
in  the  city  of  New  York,  and  was  amended  by  chapter  276 
of  the  Laws  of  1883. 

Chapter  342  of  1885  was  the  culmination  of  legislative 
effort  in  this  direction.  All  prior  acts  were  repealed  ex- 
cept chapter  529  of  1870,  relating  to  liens  upon  railroad 
bridges;  chapter  669  of  1872,  relating  to  wharves,  piers, 
bulkheads  and  bridges;  chapter  392  of  1875,  relating  to 
railroad  employes;  chapter  315  of  1878,  relating  to  public 
works  in  cities,  and  chapter  440  of  1880,  relating  to  oil 
wells. 

The  substantive  parts  of  such  acts  are  revised  in  the  first 
article  of  this  proposed  chapter.  We  have  deemed  it  ad- 
visable, in  reconstructing  these  statutes,  to  propose  that  the 
parts  thereof  relating  to  practice  be  included  in  the  Code 
of  Civil  Procedure. 

The  underlying  principle  of  all  legislation  of  this  char- 
acter is  that  a  person,  who,  at  the  request,  or  with  the  con- 
sent, of  the  owner  of  real  property,  enhances  its  value  by 
furnishing  materials  or  performing  labor  for  the  improve- 
ment thereof,  should  be  deemed  to  have  acquired  an  inter- 
est in  such  property  to  the  extent  of  the  value  of  such  ma- 
terials or  labor.  This  principle  should  be  applied  generally 
to  improvements  of  real  property.  It  is  not  necessary,  there- 
fore, to  detail  the  particular  kinds  of  improvements  for 
which  the  lien  will  exist,  as  has  been  done  in  the  act  of 
1885.  By  defining  the  terms  "  improvement,"  "  owner," 
"real  property,"  etc.,  in  a  broad  and  comprehensive  man- 
ner, it  will  be  possible,  by  the  use  of  such  terms,  to  omit 
superfluous  words  and  expressions  formerly  used  to  apply 
generally  the  principle  above  enunciated. 

We  have  not  attempted,  in  the  revision,  to  radically 
change  the  existing  law,  as  contained  in  the  general  act  of 
1885.  All  of  the  material  features  of  such  act  have  been 
retained  and  applied,  as  far  as  possible,  to  liens  on  oil  and 
gas  wells  and  on  railroads  for  the  wages  of  employes. 
Some  new  matter  has  been  inserted,  the  object  and  effect  of 
which  are  stated  in  the  notes  to  the  various  sections. 


Digitized  by  LjOOQ IC 


xxviii  Keport  of  Revision  Commibbion. 

The  application  of  all  the  provisions  of  the  act  of  1885 
to  liens  on  oil  and  gas  wells  effects  some  change  in  the 
present  law  relating  to  such  liens  as  expressed  in  Laws  of 
1880,  chapter  440.  But  the  reason  for  the  application  of 
such  provisions  to  ordinary  mechanics'  liens  is  the  same 
in  the  case  of  liens  on  oil  and  gas  wells;  there  can,  there- 
fore, be  no  harm  in  making  the  law  uniform  in  its  appli- 
cation to  such  liens. 

The  liens  enacted  by  Laws  of  1878,  chapter  315,  for  raa-^ 
terials  furnished  and  labor  performed  in  the  construction 
of  public  improvements,  is  different  in  its  nature  from  a 
mechanics'  lien  on  real  property.  Such  lien  does  not  at- 
tach to  the  property  improved,  but  only  to  the  amount  due 
or  to  become  due  from  the  municipal  corporation  on  ac- 
count of  such  construction.  It  is,  therefore,  not  feasible 
to  apply  to  them  all  the  provisions  relating  to  the  ordinary 
mechanics'  liens.  Some  features  of  the  act  of  1875,  chap- 
ter 329,  relating  to  liens  on  railroads  for  labor  performed 
by  employes  are  retained  and  made  specially  applicable  to 
such  liens.  The  labor  upon  which  such  liens  are  based  is 
not  necessarily  for  the  improvement  of  real  property  of  the 
railroad  corporation,  but  such  liens  exist  on  account  of 
labor  performed  by  any  of  its  employes.  To  this  extent  the 
liens  differ  from  the  other  liens  created  in  article  I  of  this 
chapter.  It  is,  therefore,  impossible  to  generally  apply  all 
the  provisions  of  such  article  to  such  liens. 

The  article  relating  to  mechanics'  liens  has  been  made 
so  general  in  its  scope  as  to  include  every  case  where  labor 
is  performed  or  material  furnished  for  the  permanent  im- 
provement of  real  property.  Many  of  the  inconsistencies 
of  the  present  law  are  eliminated.  A  great  deal  of  super- 
fluous matter  has  been  omitted.  We  are  confident  that  such 
article  contains  all  the  law  hitherto  deemed  necessary  for 
the  protection  of  laborers  and  materialmen. 

liens  on  Vessels — This  subject  is  treated  in  article  II 
of  the  proposed  law,  and  is  a  substantial  re-enactment  of 
the  substantive  part  of  Laws  1862,  chapter  482.  In  the 
preliminary  note  to  article  II  we  have  discussed  the  ques- 


Digitized  by  LjOOQ IC 


Report  of  Revision  Commission.  xiix 

tion  of  the  constitutionality  of  this  act  and  the  jurisdiction 
of  the  State  courts  to  enforce  the  liens  created  thereby.  It 
is  proposed  to  include  part  of  this  act  relating  to  the  en- 
forcement of  a  lien  on  vessels  in  the  Code  of  Civil  Proced- 
ure. Such  liens  are  enforced  by  proceedings  for  the  at- 
tachment of  the  vessel,  and  should  properly  become  a  part 
of  the  Code. 

liens  on  Konuments,  Oravestones  and  Cemetery  Stmctnret. 
—  The  present  lavsr  relating  to  liens  of  vendors  on  monu- 
ments, gravestones,  and  cemetery  structures  is  contained  in 
chapter  543  of  the  Laws  of  1888.  It  is  included  in  article 
III  of  the  proposed  law.  Several  changes  are  suggested, 
mainly  for  the  purpose  of  disposing  of  the  constitutional 
objections  to  the  present  law. 

The  notice  required  by  the  present  law  is  to  be  given  by 
the  superintendent  of  the  cemetery  or  burial  ground.  It 
may  be  impossible  to  compel  the  service  of  such  notice  by 
the  superintendent  upon  the  owner.  There  is  at  present  no 
provision  for  a  determination  of  the  amount  of  the  claim 
due  on  account  of  such  monument,  gravestone  or  other  struc- 
ture. The  result  is  that  the  property  may  be  taken  with- 
out notice,  without  a  judicial  determination  of  the  issue, 
and,  therefore,  without  "  due  process  of  law."  (Const, 
article  1,  §  6.) 

We  have,  therefore,  suggested  that  a  notice  be  served  upon 
the  owner  by  the  lienor,  and  that  an  action  be  had  in  a  court 
of  competent  jurisdiction  to  determine  the  amount  and  va- 
lidity of  the  lien. 

liens  for  labor  on  Stone Chapter  738  of  the  Laws  of 

1896,  creates  a  lien  on  sandstone,  granite,  bluestone  or  mar- 
ble, in  favor  of  a  person  employed  thereon,  in  a  quarry,  yard 
or  dock.  The  lien  is  not  dependent  upon  possession  as  the 
stone  is  never  in  possession  of  the  lienor.  It  exists  by  vir- 
tue of  the  statute  alone,  and,  therefore,  differs  from  other 
liens  on  personal  property.  We  have  not  attempted  any 
material  change  in  the  proposed  Te-enactment.  (See  ar- 
ticle IV.) 
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Lieni  for  Service  of  Stallions. —  By  chapter  458  of  the 
Laws  of  1887,  a  lien  is  created  upon  a  mare  and  its  foal 
for  the  service  of  a  stallion  in  favor  of  the  owner  thereof. 
This  lien  is  dependtot  upon  the  owner's  compliance  with 
certain  conditions  relating  to  filing  a  statement  and  posting 
a  certificate  of  the  pedigree  of  the  stallion.  We  have  re- 
tained the  material  part  of  this  statute  ^without  change. 
(See  article  V.) 

Other  liens  on  Personal  Property. —  In  article  VI  we 
have  proposed  a  revision  of  all  the  preseht  statutes  relating 
to  liens  of  innkeepers,  factors,  warehousemen,  livery-stable- 
keepers  and  agisters.  The  statutes  creating  these  liens  are, 
in  the  main,  declarative  of  the  rights  existing  at  common 
law.  Liens  of  innkeepers  have  never  been  specifically  de- 
clared by  statute  in  this  State.  By  chapter  253  of  Laws 
of  1894,  the  innkeepers'  lien  was  recognized  and  extended 
to  the  property  of  boarders  at  inns  or  hotels.  Laws  1860, 
chapter  446,  as  amended  by  Laws  1876,  chapter  319,  cre- 
ated a  similar  lien  in  favor  of  boarding-house  keepers.  In 
section  71  of  this  article  we  have  declared  the  common  law 
lien  of  hotel  or  innkeepers,  and  re-enacted  the  present  law, 
relating  to  liens  of  boarding  and  lodging-house  keepers. 

We  have  declared  in  section  70,  the  common  law  liens  of 
artisans  for  services  rendered  in  the  manufacture,  repair  or 
alteration  of  personal  property.  Except  as  specified,  we 
have  not  attempted  to  codify  the  common  law  relating  to 
the  creation  of  liens. 

The  factor's  lien  is  now  authorized  by  sections  1  and  2  of 
chapter  179,  of  Laws  1830.  We  have  included  this  act  in 
section  72  of  the  revision.  The  warehousemen's  lien  is  cre- 
ated by  Laws  1885,  chapter  626,  and  is  contained  in  section 
73  of  the  revision. 

In  revising  Laws  1872,  chapter  498,  relating  to  the  lien 
of  livery-stable  keepers  and  agisters,  we  have  proposed  that 
it  be  made  to  conform  more  closely  to  the  common  law  re- 
lating to  such  liens.  At  present  the  lien  does  not  exist  until 
a  notice  is  given  the  owner  that  the  lienor  proposes  to  detain 
the  animal  until  his  claim  is  satisfied.     By  the  proposed 
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change  the  lien  is  made  dependent  upon  possession  and  ex- 
ists from  the  time  of  the  rendition  of  services  under  the 
agreement  for  the  keeping  or  pasturing  of  the  animal. 

The  Enforcement  of  a  lien  on  Personal  Property  by  Sale. 
It  is  proposed  in  article  VII  to  provide  a  method  of  enforce- 
ment of  a  lien  on  personal  property,  by  a  sale  of  the  prop- 
erty, if  legally  in  the  possession  of  the  lienor.  The  right  of 
sale  of  personal  property  to  realize  the  amount  of  a  lien 
thereon,  is  recognized  at  common  law,  where  such  lien  is 
dependent  upon  the  possession  of  the  property. 

Chapter  530  of  Laws  of  1879  provides  for  the  sale  of 
property  in  the  possession  of  an  inn  or  hotel  keeper  to  sat- 
isfy a  lien.  By  chapter  336  of  Laws  of  1879  warehouse- 
men are  authorized  to  sell  at  public  sale  property  in  their 
possession,  upon  which  they  have  a  lien.  In  the  proposed 
article  we  have  followed  these  acts  in  some  respects  and 
made  them  applicable  to  all  liens  dependent  upon  possession. 

Chattel  Kortgages  and  Conditional  Sales. —  In  articles 
VIII  and  IX  we  have  re-enacted  with  no  particular  change 
all  the  present  statutes  relating  to  mortgages  on  chattels  and 
the  conditional  sale  of  goods. 

We  have  inserted  these  articles  in  this  f)roposed  chkpter 
with  the  idea  that  they  are  properly  deemed  liens  on  per- 
sonalty and  are,  therefore,  proper  parts  of  a  general  law 
relating  to  liens. 

At  the  end  of  this  chapter  will  be  found  a  schedule  show- 
ing the  disposition  of  the  acts  or  parts  of  acts  to  be  repealed. 

CHARLES  Z.  LINCOLN, 
WILLIAM  H.  JOHNSON, 
A.  JUDD  NORTHEUP, 

Commissioners. 
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THE  LIEN  LAW  OF  THE  STATE  OF  NEW  YORK. 


[Laws  1897,  chap.  418  —  Chapter  49  of  General  Laws. —  In  effect 
September  1,  1897.] 

LIEN  LAW  —  AKTICLE  L 

XECEANICS'  HEN  ON  BEAL  FBOFESTT. 

SscnoN     1.  Nature  of  the  lien. 

2.  Definitions. 

3.  Mechanics'  lien  on  real  property. 

4.  Extent  of  lien. 

5.  Liens  under  contracts  for  public  improvements. 

6.  Liens  for  labor  on  railroads. 

7.  Liability  of  owner  for  collusive  payments,  incumbrances 

and  other  mortgages. 

8.  Terms  of  contract  may  be  demanded. 

9.  Contents  of  notice  of  lien. 

10.  Filing  of  notice. 

11.  Service  of  copy  of  notice. 

12.  Notice  of  lien  on  account  of  public  improvements. 

13.  Priority  of  lien. 

14.  Assignment  of  lien. 

15.  Assignments  of  contracts  and  orders  to  be  filed. 

16.  Duration  of  lien. 

17.  Duration  of  lien  on  accoimt  of  contract  for  a  public  im* 

provement. 

18.  Discharge  of  lien,  generally. 

19.  Discharge  of  Men  by  deposit  of  money  into  court. 

20.  Discharge  of  lien  for  public  improvement. 

21.  Building  loan  contracts. 

22.  Construction  of  article. 

23.  Enforcement  of  mechanics'  liens. 

24.  Priorities  of  liens  for  public  improvements. 

The  People  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows: 

§  1.  Short  title.—  This  chapter  shall  be  known  as  the 
lien  law. 

Scope  and  extent. — The  legislature  in  enacting  a  general  Lien 
Law  applicable  to  the  entire  State,  sought  to  create  a  harmoniou& 
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statute  and  to  assimilate  its  various  provisions  so  as  to  embrace 
all  prior  legislation  on  the  subject.  The  law  has  been  subdivided 
in  ten  separate  articles,  in  which  the  various  branches  of  the 
subject  are  grouped,  as  follows:  (1)  Mechanics'  liens,  §§  1-24; 
(2)  Liens  on  vessels,  §§  30-35;  (3)  Liens  on  monuments,  grave- 
stones, and  cemetery  structures,  §§  40-44;  (4)  Liens  for  labor 
on  stone,  §§  50-52;  (5)  Liens  for  services  of  stallion,  §§  60-63; 
(6)  Other  liens  on  personal  property,  §§  70-74;  (7)  Enforce- 
ment of  liens  on  personalty  by  sale,  §§  80-85;  (8)  Chattel 
mortgages,  §§  90-98;  (9)  Contracts  for  conditional  sale  of 
goods,  §§  110-118;  (10)  Repealing  clause,  when  act  to  take 
effect,  §§  120-121. 

With  regard  to  the  enforcement  of  liens,  the  legislature  has 
added  forty-three  sections  to  chapter  22  of  the  Code  of  Civil 
Procedure,  known  and  designated  as  sections  3398  to  and  in- 
cluding section  3441.  These  sections  were  added  by  Laws  1897, 
chap.  419,  which  is  supplemental  to  and  part  of  the  general 
Lien  Law,  and  provides  for  the  enforcement  of  liens  upon  private 
property,  those  secured  by  contracts  with  the  State  or  a  munici- 
pal corporation,  and  liens  upon  vessels. 

The  Court  of  Appeals,  in  construing  the  extent  and  scope  of 
the  Lien  Law,  has  declared  that  the  intent  and  design  of  the  legis- 
lature was  to  create  and  assimilate  the  various  statutory  regula- 
tions as  to  liens  into  one  homogeneous  enactment,  and  that  its 
provisions  should  be  held  to  be  applicable  to  all  liens,  unless  the 
language  of  a  particular  section  evidences  a  different  intent,  or 
where,  from  the  nature  of  the  subject,  regulations  as  to  one  class 
are  inapplicable  to  the  other.  Brace  v.  City  of  Oloversville, 
167  N.  Y.  452. 

The  act  and  all  of  its  provisions  should  be  construed  as  far 
as  practical  as  a  homogeneous  whole  to  secure  the  beneficial  in- 
terests and  purposes  thereof.  McDonald  v.  The  Mayor,  170 
N.  Y.  409. 

It  is  expressly  declared  to  be  a  remedial  statute,  to  be  con- 
strued liberally,  to  secure  the  beneficial  purposes  thereof,  and 
that  a  substantial,  not  a  literal,  compliance  shall  be  sufficient  to 
support  the  lien,  and  the  courts  will  use  every  effort  in  giving 
effect  to  its  provisions  to  do  substantial  justice  between  the  par- 
ties. Ringle  v.  Wallis  Iron  Works,  149  N.  Y.  439 ;  Murphy  v. 
Stickley  Simonds  Co,,  82  Hun,  158;  Bryson  v.  St  Helen,  79 
Hun,  167;  s.  c,  61  St.  Eep.  390,  29  N.  Y.  Supp.  524. 
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Constitutionality  of  Lien  Law. 

Comtitntionality. —  The  law  creating  a  lien  is  remedial  in 
its  nature.  It  creates  a  remedy.  It  is  designed  primarily  to 
secure  the  laborer,  contractor,  or  materialman,  by  making  his. 
claim  a  lien  upon  the  land  or  property  upon  which  he  has  la- 
bored, or  for  which  he  has  furnished  materials.  It  has  been 
held  that  the  legislature  may  not  only  invent  remedies,  but  may 
also  create  rights.  Bertholf  v.  O'Reilly,  74  N.  Y.  509.  But 
whatever  rights  or  remedies  the  legislature  may  see  fit  to  enact 
must  not  conflict  with  the  organic  law.  The  sovereign  people 
have  set  bounds  to  their  power  by  adopting  a  Constitution.  AH 
power  not  hedged  in  or  restricted  by  that  instrument  inheres  in 
the  people  and  may  be  exercised  by  the  legislature  in  what  form 
soever  it  may  deem  proper.  In  enacting  a  Lien  Law  the  legisla- 
ture did  not  create  a  new  cause  of  action,  but  invented  a  new 
remedy.  The  cause  of  action  is  the  debt  or  contract  obligation. 
The  LJen  Law  secures  the  debt,  even  before  it  accrues,  because 
a  notice  of  lien  may  be  filed  after  the  commencement  of  the 
work  at  any  time  prior  to  its  completion.  By  the  Lien  Law 
the  legislature  gives  the  creditor  the  right  to  make  his  debt  a 
lien  on  the  property  of  the  debtor  and  to  enforce  this  lien  in  a 
court  of  equity  without  a  jury. 

The  statute  has  even  clothed  inferior  courts,  not  of  record,  with 
certain  limited  jurisdiction  in  this  particular  class  of  cases  ap- 
plicable only  to  this  exclusive  statutory  remedy.  But  these  in- 
ferior courte  cannot  exercise  equity  jurisdiction  and  are  not 
authorized  to  foreclose  the  lien  by  directing  a  sale  of  the  land 
and  a  distribution  of  the  proceeds.  Such  courts  can  only  award 
a  money  judgment,  establishing  the  amount  of  the  debt  secured 
by  the  lien,  and  an  execution  upon  such  judgment  may  be  issued,, 
upon  which  the  right,  title,  and  interest  which  the  judgment 
debtor  had  in  the  land  when  the  lien  was  filed  may  be  sold  by 
virtue  of  the  execution. 

In  a  court  of  record,  however,  having  equity  jurisdiction,  the 
lien  creditor,  by  virtue  of  the  statute,  may  not  only  establish  the 
amount  of  his  debt  and  secure  a  decree  authorizing  him  to  sell 
the  property  to  which  the  lien  attaches  and  devote  the  proceeds 
to  its  payment,  but  he  may  also  have  judgment  in  personam 
against  the  debtor,  enforceable  by  execution  against  any  prop- 
erty  belonging  to  him,  as  in  an  action  at  law. 

The  apparent  objections  to  the  constitutionality  of  such  a  law 
are  manifest.    It  creates  a  dual  remedy,  partaking  of  the  nature 
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of  a  proceeding  in  rem  in  an  equity  suit  as  well  an  action  in 
personam  cognizable  only  in  a  court  of  law. 

The  assaults  which  have  been  made  to  test  the  validity  of  the 
Lien  Law  have  been  the  attempts  to  establish  the  doctrine  that 
the  right  to  trial  by  jury  guaranteed  by  the  seventh  amend- 
ment to  the  Federal  Constitution  has  been  impaired  and  de- 
stroyed by  legislation  of  this  character.  But  these  attempts 
have  thus  far  failed,  and  the  courts  have  uniformly  sustained 
the  constitutionality  of  such  legislation.  In  this  connection  it  is 
interesting  to  note  the  skill  and  learning  which  have  been  em- 
ployed to  sustain  the  validity  of  these  remedial  statutes. 

Conititationality  —  Trial  by  jury. —  The  seventh  amendment 
to  the  Constitution  preserves  to  every  suitor  the  right  to  trial 
by  jury  in  a  common-law  action  where  the  amount  in  dispute 
exceeds  $20.     It  declares: 

**In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
|)re8erved,  and  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States  than  according  to 
the  rules  of  the  common  law/'  —  U.  S.  Const.,  Seventh  Amend- 
ment. 

The  foundation  of  every  lien  is  a  debt  created  by  contract, 
express  or  implied.  The  lienor,  in  order  to  succeed  in  his  ac- 
tion, must  allege  and  prove  the  debt.  He  must  establish  the 
contract  and  its  performance,  or  part  performance,  and  ask  for 
a  sale  of  the  right,  title,  and  interest  of  the  debtor  in  the  land. 
The  defendant  must  of  necessity  put  the  debt  iu  issue,  and  he 
may  invoke  the  constitutional  provision  giving  him  the  right  to 
try  that  issue  before  a  jury.  It  has  been  upon  this  ground  that 
the  constitutionality  of  the  Lien  Law  has  been  chiefly  assailed. 

The  answer  to  the  constitutional  objection  is  twofold :  First 
The  right  to  trial  by  jury  exists  upon  the  issue  of  any  indebted- 
ness, or  as  to  whether  there  has  or  has  not  been  a  breach  of  con- 
tract, which  authorizes  a  lien  for  work  performed  or  materials 
furnished  prior  to  the  breach.  This  right  is  not  taken  away 
by  the  terms  of  the  statute.  If,  however,  the  right  is  not  in- 
voked, it  is  waived  by  the  parties.  Second.  A  compulsory  ac- 
counting may  be  ordered  in  a  suit  to  enforce  a  mechanic's  lien  in 
certain  cases. 

If  it  be  shown  that  a  long  account  is  involved,  which  requires 
the  production  of  books  of  account  and  detailed  items,  the  court 
has  power  to  grant  a  compulsory  reference.     The  Court  of  Ap- 
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peals  has  held  that  in  this  class  of  eases  a  compulsory  reference 

15  proper.  Deeves  v.  Metropolitan,  etc.,  Co,,  6  Misc.  91,  affirmed, 
141  N.  Y.  587.  See  also  Cassidy  v.  McFarland,  139  N.  Y.  201 ; 
TooJcer  v.  Rinaldo,  11  Hun,  154;  Webber  Co.  v.  Heam,  7  App. 
Div.  306. 

But  it  was  questioned  for  a  long  time  whether  a  defendant 
was  entitled  as  matter  of  right  to  a  jury  trial  in  a  mechanic's 
lien  action.    Kenny  v.  Apgar,  93  N.  Y.  539;  Riggs  v.  Shannon, 

16  N.  Y.  Supp.  939;  s.  c,  44  St.  Rep.  365,  27  Abb.  N.  C.  465, 
21  Civ.  Proc.  R.  434. 

This  right,  however,  is  clear,  unless  it  has  been  waived  by  the 
parties.  The  courts,  therefore,  in  order  to  sustain  the  law,  in- 
voked the  provisions  of  the  Code  of  Civil  Procedure  embraced 
in  sections  970  and  823,  which  relate  to  the  mode  of  framing 
issues  to  be  tried  before  a  jury.  It  will  be  observed  that  there 
are  two  distinct  sections  of  the  Code  applicable  to  this  subject. 
In  an  action  cognizable  only  in  a  court  of  equity,  a  party  is  not 
entitled  to  trial  by  jury  as  matter  of  right.  But  the  court  may, 
if  it  sees  fit,  direct  that  any  question  of  fact  arising  in  an  equity 
action  may  be  tried  by  a  jury  pursuant  to  section  823  of  the 
Code.  But  the  findings  of  the  jury  are  not  conclusive,  and  they 
may  be  adopted  or  disregarded  by  the  court.  This  proceeding 
is  substituted  for  the  former  proceeding  in  chancery  directing 
feigned  issues. 

But  where  a  party  is  entitled  under  the  Constitution  or  by 
express  provision  of  law  to  a  trial  by  jury  on  any  issue  of  fact, 
the  court  must,  upon  proper  application,  direct  the  trial  of  such 
issues  by  a  jury  pursuant  to  section  970  of  the  Code,  and  the 
verdict  of  the  jury  is  conclusive  upon  the  court. 

A  party,  however,  is  not  bound  to  go  before  a  jury  on  issues 
framed  for  that  purpose.  He  may  waive  such  right  expressly 
or  by  implication.  Section  1009  of  the  Code  prescribes  when 
and  under  what  circumstances  a  party  will  be  deemed  to  have 
waived  his  right  to  a  jury  trial  as  follows:  (1)  By  failure  to 
appear;  (2)  by  filing  a  written  waiver;  (3)  by  oral  consent; 
(4)  by  moving  the  trial,  or  failing  to  demand  a  jury  before 
evidence  is  offered.  And  these  provisions  as  to  waiver  by  im- 
plication of  a  constitutional  right  have  been  held  to  be  valid. 
McKellar  v.  Rogers,' 109  N.  Y.  468. 

With  the  aid  of  these  provisions  of  the  Code  of  Civil  Pro- 
cedure the  courts  have  sustained  the  validity  of  the  Lien  Law, 
because  the  right  of  a  party  to  a  jury  trial  may  be  had  if  ap- 
plied for   in  season.     And   the   same   rule   applies   where   a 
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defendant  in  an  action  to  foreclose  a  lien  sets  up  a  counterclaim 
and  demands  damages  in  money  from  the  plaintiff.  He  may 
have  such  counterclaim  tried  before  a  jury  by  moving  for  it 
before  any  evidence  is  offered  at  the  trial  pursuant  to  section 
1009  of  the  Code,  or  pursuant  to  the  provisions  of  section  970. 
Dceves  v.  Metropolitan  Co,,  6  Misc.  91,  affirmed,  141  X.  Y. 
587;  Schillinger  Cement  Co,  v.  Arnott,  152  X.  Y.  584;  Bradley 
Currier  Co.  v.  Ilerter,  23  Civ.  Proc.  R.  408 ;  Hawkins  v.  Mapes- 
Reeves  Construction  Co,,  82  App.  Div.  72. 

This  authority  allowing  a  jury  trial  in  this  class  of  actions 
furnishes  also  a  complete  answer  to  the  objection  that  a  judg- 
ment in  personam  is  also  authorized  in  an  action  seeking  a  sale 
of  the  property  to  satisfy  the  judgment.  A  judgment  in  per* 
sonam  may  be  rendered  after  a  jury  trial,  and  a  jury  trial  may 
be  had  by  either  party  on  proper  application.  There  is  no  force 
in  the  argument  that  because  the  remedy  afforded  is  a  dual  one, 
being  in  the  nature  of  a  proceeding  in  rem,  as  well  as  an  action 
in  personam,  it  is  therefore  unconstitutional.  A  party  is  entitled 
to  all  the  remedies  he  can  lawfully  resort  to  — cumulative  rem- 
edies, dual  remedies,  plural  remedies.  But  he  can  have  but  one 
satisfaction.  Robinson  v.  Fay,  19  X.  Y.  Supp.  120;  s.  c,  46 
St.  Rep.  369.     See  also  Raven  v.  Smith,  87  Hun,  90. 

This  question  has  also  been  discussed  in  the  Supreme  Court 
of  the  United  States,  and  that  tribunal  has  declared  that  the 
dual  nature  of  the  remedy  provided  for  in  actions  sanctioned  by 
this  class  of  legislation  does  not  render  such  legislation  uncon- 
stitutional.    Davis  V.  Alvord,  94  TJ.  S.  545. 

§  2.  Definitions —  The  term  **  lienor,"  when  used  in 
this  chapter,  means  any  person  having  a  lien  upon 
property  by  virtue  of  its  provisions,  and  includes  his 
successor  in  interest.  The  term  **  real  property," 
when  used  in  this  chapter,  includes  real  estate,  lands, 
tenements  and  hereditaments,  corporeal  and  incor- 
poreal, fixtures,  and  all  bridges  and  trestlework,  and 
structures  connected  therewith,  erected  for  the  use  of 
railroads,  and  all  oil  or  gas  wells  and  structures  and 
fixtures  connected  therewith,  and  any  lease  of  oil  lands 
or  other  right  to  operate  for  the  production  of  oil  or 
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gas  upon  such  lands,  and  the  right  or  franchise  granted 
by  a  municipal  corporation  for  the  use  of  the  streets 
or  public  places  thereof,  and  all  structures  placed 
thereon  for  the  use  of  such  right  or  franchise.  The 
term  **  owner,"  when  so  used,  includes  the  owner  in 
fee  of  real  property,  or  of  a  less  estate  therein,  a  lessee 
for  a  term  of  years,  a  vendee  in  possession  imder  a 
contract  for  the  purchase  of  such  real  property,  and  all 
persons  having  any  right,  title  or  interest  in  such  real 
property,  which  may  be  sold  under  an  execution  in  pur- 
suance of  the  provisions  of  statutes  relating  to  the  en- 
forcement of  liens  of  judgment,  and  all  persons  having 
any  right  or  franchise  granted  by  a  municipal  corpora- 
tion to  use  the  streets  and  public  places  thereof,  and 
any  right,  title  or  interest  in  and  to  such  franchise. 
The  purchaser  of  real  property  at  a  statutory  or  ju- 
dicial sale  shall  be  deemed  the  owner  thereof,  from  the 
time  of  such  sale.  If  the  purchaser  at  such  sale  fails 
to  complete  the  purchase,  pursuant  to  the  terms  of  the 
sale,  all  liens  created  by  his  consent  after  such  sale 
shall  be  a  lien  on  any  deposit  made  by  him  and  not  on 
the  real  property  sold.  The  term  **  improvement," 
when  so  used,  includes  the  erection,  alteration  or  re- 
pair of  any  structure  upon,  connected  with,  or  beneath 
the  surface  of,  any  real  property  and  any  work  done 
upon  such  property,  or  materials  furnished  for  its 
permanent  improvement.  The  term  '*  public  improve- 
ment," when  so  used,  means  an  improvement  upon  any 
real  property  belonging  to  the  state  or  a  mimicipal 
corporation.  The  term  *'  contractor,"  when  so  used, 
means  a  person  who  enters  into  a  contract  with  the 
owner  of  real  property  for  the  improvement  thereof. 
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The  term  **  sub-contractor,"  when  so  used,  means  a 
person  who  enters  into  a  contract  for  the  improvement 
of  such  real  property  with  a  contractor,  or  with  a  per- 
son who  has  contracted  with  or  through  such  con- 
tractor, for  the  performance  of  his  contract  or  any 
part  thereof.  The  term  '*  laborer,"  when  so  used, 
means  any  person  who  performs  labor  or  services  upon 
such  improvement.  The  term  **  material  man,"  when 
so  used,  means  any  person,  other  than  a  contractor, 
who  furnishes  material  for  such  improvement. 

DefinitionB  —  Legal  effect  of  —  The  legal  eflEect  of  the  vari- 
ous definitions  embraced  in  this  section  is  to  extend  the  scope 
and  meaning  of  the  Lien  Law  of  1897,  so  as  not  only  to  cover 
everything  embraced  in  the  Lien  Law  of  1885,  which  was  meant 
to  embrace  all  prior  legislation  and  decisions,  but  to  broaden 
the  law,  in  order  to  make  its  provisions  as  extensive  and  liberal 
as  may  be  consonant  with  constitutional  authority. 

The  Law  of  1885  (Laws  1885,  chap.  342)  was  the  first  gen- 
eral Lien  Law  passed  in  this  State.  It  superseded  seventeen 
separate  statutes,  passed  at  divers  times  from  1846  to  1882, 
affecting  liens  in  various  localities,  and  was  the  first  attempt  to 
make  a  general  Lien  Law  uniformly  applicable  throughout  the 
State.  But  this  law  applied  only  to  liens  upon  private  prop- 
erty. Liens  upon  municipal  property,  except  in  New  York  city, 
were  embraced  in  Laws  1878,  chap.  315,  which  was  made  ap- 
plicable to  all  cities  in  the  State.  Its  provisions  were  in  turn 
embraced  in  the  Consolidation  Act  (Laws  1882,  chap.  410)  in 
order  to  make  them  applicable,  as  far  as  possible,  to  the  citv  of 
New  York.  Liens  upon  railroad  property  were  embraced  in 
Laws  1875,  chap.  392,  and  liens  upon  oil  wells  were  covered 
by  Laws  1880,  chap.  440.  The  subjects  covered  by  these  vari- 
ous statutes,  which  were  in  force  when  the  Lien  Law  of  1897 
was  passed,  may  be  grouped  as  follows:  1.  Liens  on  private 
property.  2.  Liens  on  municipal  property.  3.  Liens  on  rail- 
roads. 4.  Liens  on  oil  wells.  In  1891  and  1892  the  Lien  Law 
of  1885  was  amended  to  extend  to  property  of  "  any  municipal 
corporation,  county,  town,  or  village.'* 

The  Lien  Law  of  1897  was  intended  to  cover  the  entire  sub- 
ject embraced  in  all  prior  legislation.     This  object  is  accom- 


Digitized  by  LjOOQ IC 


Definitions  —  Beal  Property  —  Improvement.         9 

plished  in  a  measure  by  the  use  of  the  definitions  contained  in 
second  section  of  the  law.  The  importance  of  these  definitions 
is  apparent  upon  a  closer  scrutiny. 

Public  improvements  —  Hnnicipal  corporation. —  It  will  be 
noticed  that  the  term  "public  improvement^^  is  declared  to 
embrace  "an  improvement  upon  any  real  property  belonging 
to  the  State  or  a  mimicipal  corporation."  The  words  "  munici- 
pal corporation^'  are  defined  by  the  general  Corporation  Law 
(Laws  1892,  chap.  687,  §  3)  to  include  a  county,  town,  school 
district,  village,  and  city,  and  any  other  territorial  division  of 
the  State  established  by  law,  with  powers  of  local  government. 
By  these  definitions  therefore,  the  Law  of  1897  authorizes  a  lien 
for  work  upon  the  property  of  the  State,  as  well  as  mimicipal 
corporations.  The  lien,  in  the  absence  of  an  express  statutory 
provision,  will  not  attach  to  the  public  lands  or  buildings,  but 
is  confined  by  the  express  provisions  of  the  statute  to  the  moneys 
of  such  corporation  applicable  to  the  construction  of  public  im- 
provements, and  in  this  respect  differs  from  liens  for  work  upon 
private  property,  which  attach  to  the  freehold.  Leonard  v.  City 
of  Brooklyn,  71  N.  Y.  498. 

The  Law  of  1897  is  made  broader  than  the  Law  of  1885,  in 
this  respect,  in  that  it  extends  the  lien  to  funds  belonging  to  the 
State  applicable  under  a  contract  for  a  public  improvement. 

Beal  property  —  Improvement. —  It  will  be  observed  that  the 
law  extends  the  lien  to  the  real  property  improved  or  to  be  im- 
proved (§3),  and  the  lien  is  authorized  for  labor,  materials,  or 
services  furnished  for  the  "  improvement "  of  "  real  property.'' 
The  words  "  real  property  "  are  made  to  embrace  every  species 
of  real  property,  including  corporeal  and  incorporeal  heredita- 
ments, fixtures,  bridges,  trestle  work,  railroads,  oil  and  gas  wells, 
right  to.  operate  gas  and  oil  wells,  and  public  franchises  of 
every  kind.  Thus  the  objects  covered  by  all  prior  lien  laws 
are  extended  by  the  use  of  this  definition  of  "  real  property." 

Permanent. —  In  like  manner  also  the  word  "  improvement " 
is  defined  to  mean  a  "  permanent "  improvement.  The  effect  of 
this  language  is  to  broaden  the  scope  of  the  act.  Under  the  Law 
of  1885  the  lien  was  given  for  "erecting,  altering,  or  repair- 
ing" a  house  or  structure.  By  amendment  the  statute  was 
extended  to  include  the  claims  of  persons  who  furnished  gas 
fixtures,  chandeliers,  and  electric-light  fixtures.  The  furnish- 
ing of  these  articles  could  not  be  construed  as  either  "  erecting. 
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altering,  or  repairing^'  the  building.  A  subsequent  amend- 
ment extended  the  law  to  include  claims  for  grading,  terrac- 
ing, and  sodding,  and  subsequently  to  claims  for  dredging, 
filling  in,  grading,  or  improving  swamp  lands  or  marshes,  mead- 
ows, or  lands  under  water. 

It  will  be  observed  that  the  legislature  extended  the  lien  so 
as  to  embrace  not  only  work  in  '*  erecting,  altering,  or  repair- 
ing" a  house  or  structure,  and  the  lot  on  which  it  stood,  but 
made  it  applicable  to  rural  property,  which  was  permanently 
improved,  and  extended  it  to  embrace  not  only  a  house  or  struct- 
ure, but  any  wharf,  pier,  bulkhead,  bridge,  vault,  building,  or 
appurtenance.  Under  the  definition  given  to  the  term  "  im- 
provement of  real  property,"  the  Lien  Law  of  1897  is  made  to 
cover  the  subjects  to  which  all  prior  lien  laws  were  made  ap- 
plicable, including  public  propeiiy,  private  properi^y,  railroads 
and  bridges,  oil  wells,  gas  wells,  and  all  kinds  of  public  fran- 
chises, and  structures  connected  therewith,  leases  and  grants 
to  operate  leased  lands  by  taking  substances  therefrom. 

By  discarding  the  words  "  erecting,  altering,  and  repairing," 
and  substituting  language  authorizing  a  lien  for  any  work  done 
on  real  property  or  materials  furnished  for  its  "  permanent  im- 
provement," the  scope  of  the  statute  is  extended  to  its  practical 
limit.  If  it  can  be  shown  that  what  was  done,  was  for  the  perma- 
nent improvement  of  any  realty,  it  matters  not  whether  the 
work  was  done  upon  a  building  or  structure,  a  bridge,  vault, 
railroad,  oil  well,  upon  farm  land,  or  upon  urban  property,  upon 
a  city  lot,  or  upon  suburban  real  estate.  If  the  real  property 
was  thereby  "  permanently  "  improved  the  lien  is  authorized. 

In  this  connection  the  word  "permanent"  associated  with 
the  word  "  improvement "  is  impori^ant.  In  the  absence  of  this 
word  any  improvement  upon  realty  might  authorize  a  lien  there- 
for. The  hired  man  who  mowed  the  lawn,  the  farm  hand  who 
ploughed  the  field,  or  sewed  the  grain,  the  gardener  who  trimmed 
the  trees  or  cut  the  shrubbery  might  file  liens  upon  the  prop- 
eri;y  for  his  labor.  Such  services  are,  however,  in  their  na- 
ture temporary,  and  must  be  repeated  with  the  recurring  seasons. 
Obviously,  services,  or  labor  of  this  charactet,  do  not  constitute 
"  permanent  improvement "  of  real  propeily  within  the  meaning 
of  the  statute.  But  the  term  "permanent  improvement"  was 
doubtless  intended  to  include  terracing,  sodding,  dredging,  drain- 
ing, filling,  and  grading,  making  or  repairing  sidewalks,  paper 
hanging,  painting,  and  the  like.  Such  work  is  permanent  in 
its  character  and  improves  the  land  for  all  time,  and  liens  have 
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been  sustained  for  such  improvements.  Pickett  v.  Tollner,  7 
X.  Y.  Supp.  196;  s.  c,  26  St.  Rep.  691,  was  for  sodding  and 
terracing.  National  ]\all  Paper  Co.  v.  Sire,  163  N.  Y.  123, 
was  for  paper  hanging  and  decorating.  Frederick  v.  Goodman 
Street  Homestead  Assn.,  29  N.  Y.  Supp.  1041;  s.  c,  61  St.  Rep. 
650,  was  for  grading  roadways  through  land  to  be  cut  into 
building  plots.  Mosher  v.  Lewis,  14  App.  Div.  565,  was  for 
repairs  to  sidewalk. 

Fixtures. —  In  this  connection,  what  are  or  are  not  fixtures 
is  important.  The  statute  provides  for  a  lien  for  labor  or  ser- 
vices upon  "any  structure"  upon,  "connected  with,"  or  be- 
neath the  surface  of  any  real  property,  or  any  work  done  upon 
such  property,  or  materials  furnished  for  its  permanent  improve- 
ment. The  courts  have  held  that  where  the  labor  and  services 
were  connected  with  fixtures,  or  where  fixtures  are  furnished,  the 
lien  will  be  sustained.  The  inquiry  is  not  only,  can  the  articles 
be  removed  without  injury  to  realty,  but  were  the  improvements 
requisite  to  complete  the  building  and  structure  and  were  they 
intended  for  the  uses  and  purposes  for  which  it  was  designed, 
and  in  order  to  render  it  complete  and  to  promote  its  profitable 
sale.  Union  Stove  Works  v.  Klingman,  20  App.  Div.  449,  af- 
firmed, 164  N.  Y.  589 ;  Waits-Camphell  Co.  v.  Yuengling,  125 
X.  Y.  1 ;  Schwartz  v.  Allen,  7  N.  Y.  Supp.  5 ;  Dixon  v.  La  Farge, 
1  E.  D.  Smith,  722 ;  Grosz  v.  Jackson,  6  Daly,  463 ;  Quimhy  v. 
Sloan,  2  E.  D.  Smith,  594;  Ward  v.  Kilpatrick,  85  N.  Y.  413. 

See  also  "  Fixtures  "  under  section  4  of  the  Lien  Law,  post, 
page  39. 

Lienor. —  By  the  term  "lienor,"  as  defined  in  the  statute,  is 
included  the  assignee  of  any  person  to  whom  a  lien  has  been 
assigned,  and  the  law  expressly  sanctions  the  assignment  of  any 
lien  after  the  same  has  been  properly  filed.  The  language  is 
that  the  term  "  lienor  "  shall  include  not  only  the  person  who 
filed  the  lien,  but  his  "successor  in  interest."  One  who  per- 
forms labor  or  furnishes  material  on  the  land  is  not  necessarily 
a  "  lienor."  Until  he  has  secured  the  benefits  of  the  Lien  Law  by 
complying  with  its  provisions  and  filing  his  lien,  he  is  a  creditor 
at  large  and  is  not  entitled  to  the  rights  conferred  by  the  statute. 
Mack  V.  Colleran,  136  N.  Y.  617.  And  having  no  rights  under 
the  statute  prior  to  filing  his  lien  he  can  confer  none  by  assign- 
ment. Rallin  v.  Cross,  45  X.  Y.  766;  Roberts  v.  Fowler,  3 
E.  D.  Smith,  632.  But  when  his  lien  is  filed  he  may  assign 
it,  and  his  assignee  becomes  the  "  lienor  "  within  the  definition 
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contained  in  this  section,  as  the  "  successor  in  interest  ^'  of  his 
assignor. 

Owner. —  The  term  "owner,^*  as  defined  in  section  2  of  the 
Lien  Law,  is  broader  and  more  comprehensive  than  that  con- 
tained in  any  previous  statute.  This  definition  embraces  more 
than  was  included  by  the  term  "  owner  ^'  in  the  Lien  Law 
of  1885  (Laws  1885,  chap.  342,  §  1),  which  was  the  first  at- 
tempt to  create  a  general  law  as  to  liens  applicable  throughout 
the  State.  It  not  only  includes  all  persons  "having  any  right, 
title,  or  interest "  in  the  real  property  which  may  be  the  subject 
of  the  lien,  but  embraces  also,  in  contemplation  of  municipal 
contracts,  for  public  improvements,  all  persons  having  ease- 
ments in  streets  or  public  places,  including  franchises  granted 
by  municipal  corporations.  The  term  "  owner  "  in  this  connec- 
tion, it  will  be  observed,  applies  to  all  persons  having  "any 
right  or  franchise  granted  by  a  municipal  corporation  to  use  the 
streets  and  public  places  thereof,  and  any  right,  title,  and  inter- 
est in  and  to  such  franchise."  An  "  owner,''  as  herein  defined, 
includes  also  a  purchaser  at  a  judicial  sale ;  and  if,  before  tak- 
ing title,  labor  or  materials  are  furnished  at  the  request  or  by 
the  consent  of  such  purchaser,  in  case  of  his  failure  to  complete 
the  purchase,  a  lien  will  attach  to  any  deposit  made  by  him;  but 
such  lien  will  not  bind  the  real  estate. 

In  view  of  this  broad  definition  of  the  term  "owner,"  the 
ancient  authorities  construing  the  language  of  earlier  statutes 
as  to  who  shall  be  deemed  an  owner  within  the  purview  of  the 
Lien  Law,  are  no  longer  pertinent.  There  are  many  such  de- 
cisions construing  the  meager  provisions  of  local  and  special  acts. 
Smullen  v.  Hall,  13  Daly,  392 ;  Loonie  v.  Hogan,  9  N.  Y.  435 ; 
McDermott  v.  Palmer,  11  Barb.  9 ;  Muldoon  v.  Pitt,  54  N.  Y. 
269;  Ombony  v.  Jones,  19  N.  Y.  234;  Cox  v.  Broderick,  4  E.  D. 
Smith,  721. 

The  owner  will  be  deemed  to  be  the  owner  until  his  deed 
conveying  the  property  has  been  recorded.  Indeed,  section  13 
of  the  Lien  Law,  re-enacting  the  provisions  of  the  Lien  Law  of 
1885  (Laws  1885,  chap.  342,  §  5),  expressly  declares  that  a  lien 
shall  have  priority  over  an  unrecorded  conveyance.  In  one  case 
a  conveyance  was  attempted  to  be  recorded,  but  the  acknowledg- 
ment was  dfefective.  The  defect  was  cured  by  a  proper  acknowl- 
edgment, and  the  conveyance  was  again  recorded.  The  court 
held,  under  section  5  of  the  Act  of  1885,  which  has  been  re- 
enacted  by  section  13  of  the  Lien  Law  of  1897,  that  the  first 
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conveyance  was  not  recorded,  and  that  a  lien  filed  thereafter, 
before  the  conveyance  was  recorded,  was  entitled  to  priority. 
Lemmer  v.  Morrison,  89  Hun,  277. 

Contractor  —  Subcontractor. —  The  terms  '^contractor'*  and 
"  subcontractor,'*  as  defined  in  the  statute,  was  intended  to  em- 
brace all  persons  having  contracts  either  with  the  "owner*'  or 
with  the  person  with  whom  the  owner  contracts.  Within  this 
definition  only  the  person  or  persons  who  contract  directly  with 
the  "owner"  are  contractors.  If  parties  make  contracts  with 
any  "  contractor  "  they  become  within  the  above  definition  "  sub- 
contractors." It  would  seem  to  follow  that  one  who  claims  a 
lien  predicated  on  the  consent  of  the  owner,  express  or  implied, 
independent  of  any  contract  with  such  owner,  does  not  fall  within 
the  definition  of  a  subcontractor.  Persons  claiming  liens  based 
upon  the  doctrine  of  consent  usually  perform  work  for  a  tenant 
who  has  no  contract  with  his  landlord;  and  the  claim  is  made 
that  the  work  is  done  with  the  knowledge  and  acquiescence  of 
the  owner  and  not  by  virtue  of  any  express  contract  with  him, 
or  with  one  with  whom  he  has  contracted.  If,  however,  work 
is  done  at  the  request  of  a  person  who  has  a  contract  with  the 
owner,  or  at  the  request  of  one  who  has  contracted  with  the 
party  who  has  contracted  with  the  owner,  he  can  claim  a  lien 
as  a  "  subcontractor  "  and  will  not  be  obliged  to  prove  the  con- 
sent of  the  owner,  either  express  or  implied.  This  conclusion 
seems  to  be  justified  by  the  language  of  the  next  section  (Laws 
1897,  chap.  418,  §  3),  which  gives  a  right  to  lien  to  one  per- 
forming labor  or  furnishing  materials  with  the  consent  or  at 
the  request  of  the  owner,  or  his  agent,  contractor,  or  subcon- 
tractor. 

Laborer  —  Haterialman. —  The  term  "laborer,"  as  defined  in 
the  statute,  applies  universally  to  "  any  person "  who  performs 
labor  or  services.  This  term,  "any  person,"  as  we  shall  show 
presently,  is  not  confined  to  those  who  toil  or  perform  only 
manual  labor,  because  it  is  used  in  connection  not  only  with 
those  who  "  labor,"  but  also  with  those  who  "  perform  services," 
which  term  includes  professional  services.  The  statute  also 
distinguishes  the  "laborer"  from  the  "materialman."  The 
latter  must  not  be  a  contractor  within  the  definition  prescribed 
by  the  statute.  A  "  materialman,"  however,  would  be  a  subcon- 
tractor, if  he  furnished  the  materials  under  a  contract  with  a 
subcontractor. 

But  if  materials  are  furnished  without  an  express  contract 
with  either  the  owner,  contractor,  or  subcontractor,  the  party 
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furnishing  would  still  be  a  '^  materialman,"  under  the  definition 
of  section  2,  when  read  in  connection  with  section  3  of  the  Lion 
Law,  if  such  materials  were  furnished  at  the  request,  or  with 
the  consent  of  either. 

Labor  or  services. —  The  term  "laborer,"  however,  was  in- 
tended to  include  not  only  persons  who  toil  or  perform  manual 
labor  for  daily  or  weekly  wages,  but  those  who  "perform  ser- 
vices." The  word  "services"  in  this  connection  has  wide  and 
extensive  application.  The  language  of  the  Lien  Law  of  1885 
(Laws  1885,  chap.  342,  §  1)  conferred  the  benefits  of  the  statute 
to  those  who  performed  "  any  labor  or  service  "  and  is  the  first 
instance  where  the  word  "service"  was  imported  into  laws  of 
this  character.  But  courts  have  been  liberal  in  construing  the 
term  "labor"  in  this  connection  and  have  held  the  term  to 
apply  to  skilled  as  well  as  unskilled  labor,  and  professional 
services  as  well,  when  performed  by  engineers,  archtects,  or 
draughtsmen. 

Under  the  Act  of  1885  (Laws  1885,  chap.  342,  §  1)  the  court 
refused  to  allow  a  lien  for  legal  "  services  "  claimed  by  counsel 
who  procured  the  right  of  way  for  a  railroad  company,  notwith- 
standing the  claimants  had  the  custody  of  the  contracts,  deeds, 
and  other  papers  connected  with  the  transaction.  Hilton  Bridge 
Co.  V.  N.  Y,  Central  R.  R,  Co.,  145  K  Y.  390. 

Under  the  broad  provisions  of  the  Lien  Law  of  1897,  which 
includes  in  the  term  "  owner  "  all  persons  having  any  right  or 
franchise  granted  by  a  municipal  corporation  to  use  the  streets 
or  public  places  thereof,  it  may  be  doubted  whether  the  author- 
ity above  cited  is  any  longer  applicable.  There  could  be  no 
doubt  on  this  point  were  it  not  that  section  6  of  the  act  uses 
the  term  "  any  labor  "  in  connection  with  work  done  for  a  rail- 
road corporation.  It  is  significant  in  this  regard  that  the  words 
"  or  services  "  employed  in  this  connection  in  section  2  is  omitted 
from  section  6  relating  to  railroads. 

But  the  courts,  as  has  been  observed,  have  sustained  liens  for 
the  professional  services  of  draughtsmen  and  architects  who 
have  aided,  by  their  services,  in  enhancing  the  value  of  the 
realty.    Striker  v.  Cassidy,  76  N.  Y.  50. 

But  it  must  appear  that  the  draughtsman  or  architect  did 
more  than  merely  prepare  plans  in  his  oflSce.  If  he  went  upon 
the  premises  and  rendered  services  on  the  land  in  supervising 
or  superintending  the  work  in  accordance  with  the  plans  and 
specifications  prepared  by  him^  a  lien  will  be  sustained  in  his 
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favor  for  such  services  and  the  disbursements  incurred  in  con- 
nection therewith.  Rinn  v.  Electrical  Power  Co,,  3  App.  Div. 
305. 

"Any  person '*  —  Nonresident. —  The  statute  in  defining  the 
word  "  materiahnan  "  designates  "  any  person  "  other  than  a  con- 
tractor who  furnishes  material  for  the  improvement  for  which 
the  lien  is  claimed.  As  has  been  shown,  the  "  materialman  "  may 
be  a  subcontractor,  as  materials  are  usually  furnished  at  the  re- 
quest of  a  contractor  or  subcontractor.  There  is  no  provision  in 
the  statute  requiring  that  the  benefits  of  the  Lien  Law  shall  ex- 
tend only  to  persons  who  reside  within  the  State.  The  language 
is  broad  and  universal  in  its  application.  It  declares  that  "  any 
person,^^  upon  complying  with  the  terms  of  the  statute,  may 
have  a  lien.  The  only  restriction  as  to  persons  not  residents 
doing  business  in  this  State  seems  to  relate  to  foreign  corpora- 
tions, who  are  required  by  the  Corporation  Law  (Laws  1892, 
chap.  687,  §  15)  to  procure  a  certificate  from  the  secretary  of 
state  authorizing  such  corporation  to  transact  business  here 
before  it  can  maintain  an  action  in  the  courts  of  this  State. 
But  this  provision  of  the  statute  does  not  render  a  contract  void 
which  was  executed  here  by  a  foreign  corporation.  And  a  lien 
filed  by  such  corporation  prior  to  procuring  the  certificate  may 
be  enforced  by  it  after  the  certificate  has  been  granted.  Neu'- 
chatel  Asphalt  Co.  v.  The  Mayor,  155  N.  Y.  373. 

A  nonresident  may  make  a  contract  in  another  State,  and 
such  contract  may  be  performed  here,  and  a  lien  filed  for  moneys 
due  thereimder  may  be  enforced.  The  statute  contains  no  pro- 
hibition as  to  such  a  contract.  Campbell  v.  Coon,  149  N.  Y. 
566. 

Where  materials  are  purchased  in  another  State,  pursuant  to 
a  contract  executed  here,  and  such  materials  are  used  in  this 
State  pursuant  to  such  contract,  a  lien  for  the  value  of  such 
materials  may  be  enforced.  Phcenix  Iron  Co.  v.  Vessell,  43 
Hun,  429. 

It  was  held  under  a  local  statute  relating  to  the  counties  of 
^  Kings  and  Queens  (Laws  1862,  chap.  478)  that  a  nonresident 
]  residing  in  Connecticut  could  not  come  into  this  State  and  en- 
'  force  a  lien  under  that  act  for  materials  sold  by  him  to  the 
\  defendant  in  Connecticut,  who  subsequently  brought  the  mate- 
j  rials  into  this  State,  as  the  materials  were  neither  sold  nor  de- 
l  livered  in  this  State.  Birmingham  Iron  Co.  v.  Olen  Cove  Mfg. 
H7o.,  78  N.  Y.  30. 
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The  legislature  has  no  power  to  import  into  any  statute  a  pro- 
vision which  violates  any  right  secured  by  the  Federal  Constitu- 
tion. The  provisions  of  the  Labor  Law  (Laws  1897,  chap.  415, 
§  14),  which  provides  that  "  all  stone  used  in  State  or  municipal 
work,  except  paving  blocks  or  crushed  stone,  shall  be  worked, 
dressed,  and  carved  within  the  State,*'  relates  to  a  regulation  of 
commerce  between  the  States,  and  is  in  violation  of  the  Constitu- 
tion of  the  United  States  and  constitutes  no  defense  to  a  lien  for 
such  stone.    People  ex  rel.  Treat  v.  Coler,  166  N.  Y.  144. 

The  words  ^'  any  person,'*  however,  does  not  include  a  person 
who  has  performed  an  illegal  contract.  A  plumber  is  forbidden 
to  carry  on  business  in  the  city  of  New  York  without  having 
previously  registered  his  name  and  address  with  the  board  of 
health  pursuant  to  Laws  1892,  chap.  602.  Such  a  person  who 
does  plumbing  work  in  violation  of  the  statute  cannot  enforce 
a  lien  therefor,  if  defendant  pleads  as  a  defense  the  violation  of 
the  statute.    Johnston  v.  Dahlgren,  166  N.  Y.  354. 

If  the  contract  is  a  legal  one,  it  is  not  material  that  it  was 
made  prior  to  the  passage  of  the  Lien  Law.  The  statute  operates 
upon  the  contract  when  it  has  been  executed.  If  the  labor  and 
materials  were  performed  and  furnished  after  the  Lien  Law  was 
passed,  it  is  wholly  immaterial  that  the  contract  was  prepared, 
signed,  and  delivered  before  the  law  was  enacted.  Hauptman 
V.  Catlin,  20  N.  Y.  247. 

So  much  of  the  statute  relating  to  the  price  to  be  paid  for  labor 
upon  public  work  which  provides  that  such  compensation  *^  shall 
not  be  less  than  the  prevailing  rate  for  a  dajr^s  work  in  the  same 
trade  or  occupation  in  a  locality,"  where  the  work  is  being  per- 
formed. Labor  Law  (Laws  1897,  chap.  415,  §  3)  is  unconstitu- 
tional and  void,  and  affords  no  defense  to  a  claim  under  a  con- 
tract which  contained  a  proviso  that  the  contract  should  be  void 
if  such  prevailing  rate  of  wages  was  not  paid,  as  the  stipulation 
had  no  greater  force  than  the  statute  on  which  it  was  based. 
People  ex  rel.  Rogers  v.  Coler,  166  N.  Y.  1. 

For  other  authorities  as  to  illegality  of  contract,  see  section 
3  of  the  Lien  Ijaw,  post,  page  25. 

§  3.  Mechanics'  lien  on  real  property.—  A  contractor, 
sub-contractor,  laborer  or  material  man,  who  per- 
forms labor  or  furnishes  materials  for  the  improve- 
ment of  real  property  with  theconsent  or  at  the  request 
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of  the  owner  thereof,  or  of  his  agent,  contractor,  or 
subcontractor,  shall  have  a  lien  for  the  principal  and 
interest  of  the  value,  or  the  agreed  price,  of  such  labor 
or  materials  upon  the  real  property  improved  or  to  be 
improved  and  upon  such  improvement,  from  the  time 
of  filing  a  notice  of  such  lien  as  prescribed  in  this 
article. 

The  remedy. —  Liens  upon  real  estate  did  not  exist  at  com- 
mon law.  The  creation  of  a  lien  upon  lands  in  England, 
whereby  the  realty  could  be  sold  to  satisfy  the  lien,  was  alto- 
gether repugnant  to  the  feudal  system  and  military  tenures  which 
existed  in  England  prior  to  the  reign  of  the  Stuarts,  and  was 
wholly  inconsistent  with  the  mode  in  which  lands  were  held  in 
England  after  the  abolition  of  military  tenures  in  the  reign  of 
Charles  II.  Lands  held  in  free  and  common  socage  were  feudal 
in  their  nature,  and  the  laws  of  entailment  and  primogeniture 
were  inconsistent  with  the  idea  and  spirit  of  allodial  estates.  In 
the  United  States,  as  a  rule,  lands,  except  those  entailed  in  some 
localities  during  the  colonial  period,  are  allodial,  the  title  vests 
in  the  owner  in  fee-simple  absolute,  and  the  land  can  be  sold 
to  pay  the  debts  of  the  owner.  The  creation  of  a  lien  upon  the 
land  to  secure  the  laborer  and  materialman  who  have  improved 
it,  is  a  remedy  new  to  jurisprudence.  In  the  enactment  of  the 
Lien  Law,  the  legislature  created  a  new  remedy  by  securing  the 
debt  of  the  laborer  and  materialman  before  it  accrued  (for  the 
notice  of  lien  may  be  filed  at  any  time  after  the  commencement 
of  the  work)  and  gives  him  the  right  to  make  the  debt,  or  antici- 
pated debt  a  lien  on  the  land,  which  lien  can  be  enforced  in  a 
court  of  equity.  The  legislature  also  has  clothed  inferior  courts 
with  power  to  adjudicate  the  amount  due  and  the  right  to  estab- 
lish the  lien  debt.  It  has  conferred  upon  a  court  of  equity  power 
not  only  to  decree  a  sale  of  the  land,  but  to  adjudicate  upon 
a  breach  of  the  contract  and  the  amount  due  upon  it,  where 
the  parties  waive  their  right  to  a  jury  trial  on  that  issue.  It 
gives  to  the  lienor  the  right  not  only  to  sell  the  land  and  devote 
its  proceeds  to  the  payment  of  his  debt,  but  also  in  the  same 
action  to  secure  a  judgment  in  personam  against  the  party  liable 
on  the  contract,  enforceable  by  execution  against  any  property 
of  the  judgment  debtor.  A  lien,  therefore,  is  a  right  to  retain 
property  before  judgment,  or  before  the  commencement  of  an 
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action  to  satisfy  the  lien  debt.  It  gives  to  the  lienor  not  only 
security,  but  a  preferential  right  over  all  subsequent  creditors. 
Under  the  earlier  statutes  the  courts  were  accustomed  to  con- 
strue lien  laws  strictly  as  in  derogation  of  the  common  law. 
Donaldson  v.  Wood,  22  Wend.  395;  Cheney  v.  Troy  Hospital^ 
65  N.  Y.  282;  Benton  v.  Wickwire,  54  N.  Y.  226;  Mushlitt  v. 
Silverman,  30  N.  Y.  360. 

The  legislature,  in  view  of  these  decisions,  incorporated  into 
the  Lien  Law  a  provision  that  it  was  a  remedial  statute  and 
directed  that  it  shall  be  "  construed  liberally  to  secure  the  bene- 
ficial interests  and  purposes  thereof'^  (Laws  1897,  chap.  418, 
§  22;  Laws  1885,  chap.  342,  §  25). 

In  view  of  these  provisions  the  courts  have  construed  the  law 
liberally  to  secure  and  preserve  the  benefits  thereby  conferred. 
McDonald  v.  The  Mayor,  170  N.  Y.  409;  Brace  v.  City  of  Glov- 
ersville,  167  N.  Y.  452 ;  Ringle  v.  Wallis  Iron  Works,  149  N.  Y. 
439. 

The  Remedy  —  Scope  and  Extent  of. 

In  the  discussion  as  to  the  constitutionality  of  the  Lien  Law, 
ante,  pages  3-6,  it  was  shown  that  the  dual  nature  of  the  remedy, 
which  created  a  lien  which  could  be  enforced  in  equity,  and  also 
authorized  judgment  in  personam  upon  the  debt  which  debtor 
had  a  right  to  claim  should  be  established  in  a  court  of  law 
before  a  jury,  did  not  impair  its  validity,  because  the  mode  in 
which  the  jury  trial  could  be  had  was  not  taken  away  by  the 
statute  and  could  be  resorted  to  by  the  debtor,  unless  he  saw  fit 
to  waive  that  right.  Hawkins  v.  Mapes-Reeves  Construction 
Co,,  82  App.  Div.  72;  Deeves  v.  Metropolitan  Co,,  6  Misc.  91, 
aflBrmed,  141  N.  Y.  587;  SchUlinger  Fire  Proof  Co,  v.  Amott; 
Schillinger  Cement  Co.  v.  Amott,  152  N.  Y.  584;  Bradley  Cur- 
rier Co.  v.  Herter,  23  Civ.  Proc.  R.  408;  s.  c,  30  N.  Y.  Supp. 
270;  McKellar  v.  Rogers,  109  N.  Y.  468. 

The  argument  that  because  the  remedy  is  a  dual  one,  being  in 
the  nature  of  a  proceeding  in  rem  (Conkrite  v.  Thompson,  1 
E.  D.  Smith,  661 ;  Grant  v.  Vandercook,  57  Barb.  165 ;  Quimby 
V.  Sloan,  2  Abb.  Pr.  93;  Randolph  v.  Leavy,  3  E.  D.  Smith, 
637;  Davis  v.  Alvord,  94  U.  S.  549;  Homans  v.  Coombe,  3 
Cranch  C.  C.  365),  and  also  an  action  in  personam,  was  there- 
fore unconstitutional,  is  no  longer  tenable. 

Th«  remedy  —  In  equity. —  The  remedy  for  the  enforcement 
of  a  mechanic's  lien,  however,  to  secure  a  judgment  of  fore- 
closure and  sale,  and  distribution  of  proceeds,  must  be  by  a  bill 
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in  equity  or  a  suit  in  a  court  having  equity  jurisdiction.  This 
is  clear  for  the  reason  that  the  lienor  must  not  only  establish 
the  debt,  which  is  the  basis  of  his  lien,  but  the  court  must  de- 
cree a  sale  of  the  real  property  to  which  the  lien  attaches,  and 
distribute  the  proceeds  among  the  various  lienors,  and  must  ex- 
ercise exclusive  equity  jurisdiction  in  establishing  the  prioritiea 
of  the  various  claimants.  Davis  v.  Alvord,  94  U.  S.  545;  Ken^ 
ney  v.  Apgar,  93  IST.  Y.  54;  Pell  v.  Bauer,  133  N.  Y.  377.  The 
question  of  priority  fonns  an  important  part  of  the  statute 
(Laws  1897,  chap.  418,  §  13)  and  involves  questions  which  fall 
within  the  exclusive  jurisdiction  of  a  court  of  equity.  All  ques- 
tions as  to  priorities,  and  all  the  equities  of  the  parties  must  be 
determined  by  the  court,  whether  raised  by  way  of  defense  or 
by  counterclaim.  The  remedy  is  not  a  special  proceeding,  but 
an  action,  and  must  be  governed  by  the  provisions  of  the  Code 
of  Civil  Procedure  relating  to  actions  for  the  foreclosure  of 
mortgages  upon  real  property.     Code  Civ.  Proc.,  §§  3399,  3401^ 

3403.  See  post,  pages  137,  153. 

The  remedy  —  At  law. —  Although  a  judgment  of  foreclosure 
and  sale  and  distribution  of  the  proceeds  and  adjustment  of 
priorities  can  only  be  secured  in  a  court  of  equity,  nevertheless, 
the  statute  contemplates  a  remedy  which  is  accorded  to  the 
lienor  in  courts  of  law  of  inferior  jurisdiction  and  in  courts  not 
of  record  having  no  equity  powers.  The  statute  declares  that 
an  action  to  enforce  a  mechanic's  lien  against  real  property  may 
be  brought  in  a  court  (whether  of  record  or  not  of  record) 
which  has  jurisdiction  in  an  action  on  contract  for  the  amount 
of  the  debt  secured  by  the  lien.    Code  Civ.  Proc,  §§  3399, 

3404.  But  as  courts  not  of  record  have  no  equity  powers,  they 
can  only  render  judgment  for  the  sum  due,  and  declare  the 
amount  to  be  a  valid  lien  against  the  interest  of  the  defendant 
in  the  property  described  in  the  complaint,  but  they  can  render 
no  judgment  for  the  foreclosure  and  sale  of  the  property.  The 
lien  must  be  enforced  by  execution  which  must  direct  the  oflBcer 
to  sell  the  title  and  interest  of  the  owner  of  the  premises  upon 
which  the  lien  set  forth  in  the  complaint  existed  at  the  time  of 
filing  the  notice  of  lien.     Code  Civ.  Proc,  §  3408. 

The  same  rule  existed  under  the  Lien  Law  of  1885  (Laws 
1885,  chap.  342,  §  9).  Stanton  v.  Gohler,  16  Misc  383;  Egan, 
V.  Laemmle,  5  Misc  224;  s.  c,  54  St.  Rep.  789;  Jennings  v* 
Newman,  52  How.  Pr.  282;  Raven  v.  Smith,  148  N.  Y.  415; 
Murray  v.  Oerety,  11  N.  Y.  Supp.  205.     See  also  Municipal 
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Court  Act  of  the  City  of  New  York  (Laws  1902,  chap.  580, 
§  1,  subd.  11,  post,  page  155). 

The  remedy  cmniilatiye. —  The  statute  which  creates  a  lien 
Tipon  real  property  for  the  benefit  of  contractors  and  material- 
men is  a  remedial  statute.  But  the  remedy  which  is  thereby 
created  is  not  exclusive  and  does  not  bar  the  lienor  from  pursu- 
ing any  other  or  further  remedy  which  he  may  have  independ- 
ent of  the  statute.  The  foundation  of  every  lien  is  a  contract 
indebtedness,  express  or  implied,  and  the  statute  giving  the 
right  to  file  a  lien  to  secure  such  indebtedness,  either,  due  or  to 
become  due,  is  a  cumulative  and  not  an  exclusive  remedy.  A 
creditor  may  always  pursue  as  many  remedies  as  he  has, 
unless  expressly  forbidden  by  the  statute.  He  may  have 
dual  or  plural  remedies,  but  he  can  have  but  one  satisfaction. 
An  action,  therefore,  to  enforce  the  lien  is  no  bar  to  an 
action  at  law  against  the  contractor  or  other  party  liable 
for  the  debt.  The  remedies  are  not  only  cumulative  but  con- 
current, and  may  be  pursued  simultaneously.  The  right  of  a 
plaintiff  to  pursue  his  remedy  for  the  debt  and  for  the  enforce- 
ment of  his  lien  simultaneously  by  different  actions  can  no  longer 
be  questioned.  Power  v.  Onward  Construction  Co.,  39  Misc. 
708;  Wehb  v.  Van  Zandt,  16  Abb.  Pr.  190;  Raven  v.  Smith,  71 
Hun,  179;  Matter  of  Gould  Coupler  Co,,  79  Hun,  206;  Raven 
v.  Smith,  87  Hun,  90;  Smith  v.  Fleischman,  23  App.  Div.  358; 
Robinson  v.  Fay,  19  N.  Y.  Supp.  120;  s.  c,  46  St.  Rep.  369; 
Oridley  v.  Rowland,  1  E.  D.  Smith,  670;  Bryson  v.  St,  Helen, 
79  Hun,  167;  s.  c,  61  St.  Rep.  390,  29  N.  Y.  Supp.  524;  Maxey 
V.  Larkin,  2  E.  D.  Smith,  540;  Pollock  v.  Ehle,  2  E.  D.  Smith, 
541;  Knapp  v.  Brown,  45  N.  Y.  207;  Biershenk  v.  Stokes,  46 
St.  Rep.  179;  s.  c,  18  N.  Y.  Supp.  845;  Cornell  v.  Barney,  94 
N.  Y.  394. 

In  view  of  this  principle  which  allows  a  party  to  pursue  dual 
or  plural  remedies,  he  may  take  additional  security  on  other 
property  of  the  owner,  and  if  he  fails  to  realize  on  collateral 
he  may  proceed  with  the  foreclosure  of  his  lien  to  satisfy  any 
deficiency  remaining  after  exhausting  other  security.  Hall  v. 
Pettigrew,  10  Hun,  609. 

While  he  is  pursuing  other  remedies,  he  may  keep  his  lien 
alive  by  procuring  an  order  extending  it,  pending  an  action  at 
law  against  the  owner.  Matter  of  Gould  Coupler  Co,,  79  Hun, 
206;  s.  c,  61  St.  Rep.  164,  29  N.  Y.  Supp.  622. 

In  Robinson  v.  Fay,  19  N.  Y.  Supp.  120;  s.  c,  46  St.  Rep. 
369,  the  plaintiff  worked  upon  a  house  belonging  to  the  Hoboken 
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Turtle  Club.  The  law  under  which  the  club  was  incorporated 
created  a  personal  liability  against  the  trustees  who  ordered  tho 
work  done.  (Laws  1865,  chap.  368.)  The  contractor  brought 
suit  against  the  trustees  to  enforce  their  personal  liability  under 
the  statute  and  also  filed  a  lien  against  the  land  belonging  to 
the  club.  The  court  held,  in  the  action  against  the  trustees, 
that  the  suit  to  foreclose  the  lien  was  no  bar,  as  plaintiff  could 
pursue  his  remedies  simultaneously,  but  could  have  but  one 
satisfaction  of  his  claim. 

An  action  at  law  to  recover  the  debt  is  not  the  same  action 
as  one  in  equity  to  foreclose  the  lien.  In  the  action  at  law  no 
foreclosure  can  be  had,  but  only  a  judgment  in  personam. 
A  judgment  in  personam  may  also  be  had  if  a  jury  trial  is 
waived  in  the  foreclosure  action;  and  in  the  latter  the  plaintiff 
may  resort  to  the  proceeds  of  the  specific  property  covered  by  hia 
lien  in  satisfaction  of  his  judgment.  Power  v.  Onward  Construe^ 
Hon  Co,,  39  Misc.  708. 

Concurrent  remedies  —  Stay. —  Unless  the  decision  in  one  ac- 
tion will  determine  all  the  rights  set  up  in  another  and  the 
judgment  in  the  one  dispose  of  the  controversy  in  both,  the 
court  in  the  one  action  will  not  stay  proceedings  in  the  other. 

Where  a  contractor  was  made  defendant  in  an  action  in  the 
Supreme  Court  brought  by  a  subcontractor  to  foreclose  a  lien 
and  such  contractor  was  also  sued  at  law  in  the  City  Court  by 
the  assignee  in  bankruptcy  of  other  subcontractors  who  had 
never  filed  liens,  the  City  Court  action  will  not  be  stayed  on 
motion  of  the  contractor  in  the  Supreme  Court  action,  for  the 
reason  that  the  relief  sought  in  the  City  Court  action  was  a 
personal  judgment  and  a  jury  trial.  And  although  the  plain- 
tiffs in  the  City  Court  action  were  also  defendants  in  the  Su- 
preme Court  action,  they  could  not  get  personal  judgment  against 
the  contractor  in  the  foreclosure  suit,  because  they  had  never 
filed  any  lien.     Nussberger  v.  Wasserman,  40  Misc.  120. 

If  an  appeal  is  taken  by  an  owner  from  a  judgment  obtained 
by  a  subcontractor  against  the  owner  and  contractor,  a  bond 
given  by  the  owner  on  appeal  and  an  order  sta3ring  proceedings 
on  the  judgment  pending  the  appeal,  will  not  operate  to  stay  the 
remedy  of  the  plaintiff  subcontractor  to  enforce  the  judgment 
appealed  from  against  the  contractor  and  his  sureties.  Heagney 
V.  Hopkins,  23  Misc.  608. 

The  remedy  —  Death  does  not  abate. —  The  Lien  Law  of  1897 
protects  the  rights  of  the  lienor  in  case  of  the  death  of  the  owner, 
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and  section  10  of  the  act  expressly  declares  that  the  validity  of 
the  lien  and  "  the  right  to  file  a  notice  thereof  shall  not  be  af- 
fcxjted  by  the  death  of  the  owner  before  notice  of  the  lien  is 
filed." 

This  provision  was  inserted  in  the  law  to  cure  the  defect  in 
that  regard  which  existed  under  the  Lien  Law  of  1885  and  the 
earlier  statutes.  It  was  held,  under  the  Lien  Law  of  1885,  that 
if  the  owner  died  before  the  lien  was  filed,  such  death  defeated 
the  right  to  file  the  lien  and  that  a  lien  filed  thereafter  was  void. 
Turbidy  v.  Wright,  144  N.  Y.  519.  See  also  Leary  v.  Oardner, 
•63  N.  Y.  624;  Hallahan  v.  Herbert,  57  N.  Y.  409;  Meyers  v. 
Bennett,  7  Daly,  741 ;  Brown  v.  Zeiss,  9  Daly,  396 ;  Crystal  v. 
Flannelly,  2  E.  D.  Smith,  583.  The  lien  was  void  also  as  against 
the  executors  and  administrators  of  the  deceased  owner,  what- 
ever other  remedy  might  exist  against  them  by  virtue  of  any 
contract  deceased  may  have  executed.     lb. 

If,  however,  the  lien  was  filed  or  acquired  before  the  death  of 
the  owner  it  could  be  enforced  thereafter,  and  his  executors  or 
•  administrators  as  well  as  his  heirs  are  proper  parties  to  the  fore- 
closure suit.  Under  the  Lien  Law  of  1897,  section  10  protects 
the  rights  of  the  lienor  in  case  of  the  death  of  the  owner,  whether 
his  lien  has  or  has  not  been  filed. 

Xemedy  —  law  in  force  at  time  of  trial. —  The  law  applicable 
to  mechanics'  liens  is  remedial  in  its  nature.  The  law  governing 
the  remedy  at  the  time  of  the  trial  must  prevail  and  not  the  law 
in  force  when  the  lien  was  filed  or  when  the  action  was  begun. 
After  a  lien  had  been  filed  the  Lien  Law  of  1885  was  enacted 
and  was  in  force  at  the  time  of  the  trial  to  foreclose  the  lien. 
It  was  held  that  the  Lien  Law  of  1885  in  force  at  the  time  of 
the  trial,  governed  the  plaintiff's  right  to  recover  costs,  and  the 
cost  authorized  by  section  14  of  the  Lien  Law  of  1885  governed, 
although  the  lien  had  been  filed  before  the  law  was  passed. 
Fargo  v.  Helmer,  43  Hun,  17. 

Who  may  acquire  lien. —  The  Act  of  1885,  with  reference  to 
who  was  entitled  to  a  lien,  declared  that  "any  person '^  who 
performed  work  or  furnished  materials,  on  complying  with  the 
provisions  of  statute,  might  have  a  lien. 

A  "  lienor,*'  or  one  who  is  entitled  to  a  lien,  is  defined  in  the 
Act  of  1897  as  "  any  person  "  having  a  lien,  including  his  suc- 
cessor in  interest.  The  Act  of  1897  also  declares  that  "  a  con- 
tractor, subcontractor,  laborer,  or  materialman,"  who  performs 
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labor  or  furnishes  materials  "shall  have  a  lien."  It  defines  a 
laborer  as  "  any  person  "  who  performs  labor  or  services ;  it  de- 
fines a  materialman  as  "any  person"  other  than  a  contractor  who 
furnishes  materials,  and  the  terms  "contractor  and  subcon- 
tractor" are  defined  as  "a  person."  The  word  "person"  is 
declared  by  the  Statutory  Construction  Law  to  include  a  cor- 
poration and  a  joint-stock  association. 

The  provisions  of  the  Lien  Law,  therefore,  as  to  who  shall  be 
entitled  to  the  benefit  of  its  provisions  is  as  broad  as  language 
can  make  it.  It  has  been  held  that  it  includes  not  only  a  citizen 
of  this  State,  but  a  citizen  of  any  State,  a  foreigner,  an  alien, 
a  corporation  (foreign  or  domestic),  or  an  infant,  who  has  com- 
plied with  its  provisions.  Indeed,  it  has  been  held  under  the 
early  statutes,  far  less  comprehensive  in  scope,  that  an  infant 
could  not  be  precluded  from  the  benefits  designed  by  the  Lien 
Law. 

See  also  definitions,  ante,  pages  6-8. 

Lienor  —  Nonresident. — A  person  residing  out  of  the  State 
may  make  a  contract  out  of  the  State  for  work  and  materials  to 
be  furnished  in  this  State.  Such  foreign  contract  may  be  en- 
forced, and  such  nonresident  may  have  a  lien  under  the  Lien 
Laws  of  this  State.     Campbell  v.  Coon,  149  N.  Y.  556. 

And  if  the  contract  is  made  in  this  State  with  a  materialman, 
who  agrees  to  furnish  materials  to  be  brought  from  another 
State  and  used  upon  the  structure,  such  materialman  is  entitled 
to  a  lien  for  the  value  of  such  materials  and  may  enforce  it  in 
the  courts  of  this  State.  Phoenix  Iron  Co.  v.  Vessell,  etc.,  43 
Hun,  429. 

A  diflEerent  rule  seems  to  prevail  in  a  case  where  a  nonresi- 
dent materialman  sells  and  delivers  machinery  in  his  own  State 
(Connecticut)  to  a  Connecticut  contractor.  After  such  sale  and 
delivery  the  machinery  is  again  sold  in  Connecticut  to  defend- 
ant, who  brings  it  into  this  State.  In  that  case  it  was  held  that 
the  first  seller  could  not  come  here  and  file  a  lien  for  the 
value  of  the  machinery,  under  the  provisions  of  the  Lien  Law  of 
1862  (Laws  1862,  chap.  478,  relating  to  counties  of  Kings  and 
Queens).  The  machinery  did  not  become  subject  to  a  lien  when 
it  was  sold  in  Connecticut,  and  the  first  seller  could  not  there- 
after assert  a  lien  therefor.  Birmingham  Iron  F.  Co.  v.  OUrh 
Cove  8.  Mfg.  Co.,  78  N.  Y.  30. 

See  also  definitions,  ante,  pages  6-8. 
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Lienor,  foreign  corporation. —  It  has  been  held,  under  the 
Lien  Law  of  1897,  that  where  goods  were  sold  by  a  foreign 
corporation  to  a  domestic  corporation  and  the  latter  delivered 
them  to  the  owner,  who  used  them  in  the  improvement  of  the 
realty,  the  former  was  entitled  to  a  lien  as  a  materialman. 
Matter  of  Simonds  Furnace  Co.,  30  Misc.  209. 

A  contract  made  by  a  foreign  corporation  doing  business  in 
this  State  is  not  void  because  the  corporation  had  failed  to 
procure  a  certificate  here  pursuant  to  the  Corporation  Law  at 
the  time  of  making  the  contract.  Upon  obtaining  such  cer- 
tificate pursuant  to  the  Corporation  Law  (Laws  1892,  chap. 
687,  §  15),  a  notice  of  lien  filed  under  the  contract  may  be 
enforced  and  the  lien  foreclosed,  as  the  action  was  permitted 
after  the  certificate  had  been  obtained.  Neuchatel  Asphalt  Co. 
V.  The  Mayor,  155  N.  Y.  373. 

lienor  —  Infant. —  As  a  nde,  the  contract  of  an  infant  is 
void.  But  the  law  which  forbids  an  infant  to  make  a  contract 
is  designed  for  the  exclusive  benefit  and  protection  of  the  infant. 
Where  an  infant  contracts  or  is  requested  to  perform  work, 
labor,  and  services,  and  performs,  the  law  will  protect  him ;  his 
executed  contract  will  be  enforced,  and  he  will  be  entitled  to  a 
lien,  and  the  owner  or  contractor  will  not  be  permitted  to  raise 
the  question  of  infancy  for  the  purpose  of  defeating  the  infant's 
rights.  Hartness  v.  Thompson,  6  Johns.  150;  Van  Brenner  v. 
Cooper,  2  Johns.  279. 

Bankruptcy  —  Trustee  may  be  lienor. —  If  a  contractor  or 
subcontractor  becomes  insolvent  and  is  adjudicated  bankrupt,  the 
trustee  of  the  bankrupt,  by  operation  of  law,  occupies  precisely 
the  same  position  as  the  bankrupt  would  have  occupied  had  he 
not  become  insolvent.  The  trustee  of  a  bankrupt  contractor  who 
has  performed  his  contract  prior  to  filing  his  petition  in  bank- 
ruptcy has  the  same  right  to  file  a  lien  as  the  contractor  would 
have  had  had  no  trustee  been  appointed.  Held  v.  City  of  New 
York,  83  App.  Div.  509. 

If  the  contractor  becomes  insolvent  during  the  progress  of  the 
work  and  is  adjudged  bankrupt,  his  trustee  may  obtain  an  order 
from  the  court  in  bankruptcy  authorizing  him  to  complete  the 
contract  of  the  bankrupt.  Under  such  an  order  the  trustee  may 
complete  and  file  a  lien  for  all  moneys  due  under  the  contract 
and  enforce  it  for  the  benefit  of  the  creditors.  Davis  v.  City 
of  New  York,  76  App.  Div.  618. 
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The  bankrupt  contractor  may,  for  the  protection,  of  his  sub- 
contractors and  other  creditors,  file  a  lien  for  what  has  been 
done  under  the  contract  and  assign  it  to  the  trustee,  who  may 
enforce  it  for  the  benefit  of  the  bankrupt's  estate  and  other  sub- 
contractors,   lb. 

Cartmen^  lien  of,  in  Greater  New  York. —  In  Greater  New 
York  an  ordinance  was  enacted  giving  a  lien  to  public  cartmen 
for  legal  compensation  for  carting,  if  asserted  "immediately 
after  transportation  and  before  actual  delivery,*'  authorizing  the 
cartman  to  retain  a  load  or  part  of  a  load  sufficient  to  discharge 
his  lien  and  to  convey  the  same  at  once  to  the  property  clerk  of 
the  police  department,  or  to  a  convenient  storage  warehouse,  and 
to  send  notice  in  writing  at  once  to  the  bureau  of  licenses.  Held, 
no  lien  was  created  thereby,  unless  the  provisions  of  the  ordi- 
nance were  fully  complied  with.  Browning  v.  Belford,  83  App. 
Div.  144. 

The  court  having  declared  the  alleged  lien  to  be  void,  for  fail- 
ure to  comply  with  the  ordinance,  did  not  pass  upon  the  ques- 
tion as  to  the  power  of  the  board  of  aldermen,  in  the  absence 
of  statutory  authority,  to  pass  a  law  creating  a  lien,  in  any  par- 
ticular class  of  cases.  The  power  to  pass  particular  ordinances, 
given  by  charter,  gives  no  authority  to  aldermen  to  pass  general 
laws  or  to  enact  specific  statutes. 

Validity  akd  Legality  of  Contract. 

lienor  —  Illegal  contract. — A  lien  based  upon  an  illegal  con- 
tract cannot  be  enforced.  Laws  of  1892,  chap.  902,  makes  it 
unlawful  for  a  plumber  to  carry  on  business  in  the  city  of  New 
York  without  having  previously  registered  his  name  and  ad- 
dress with  the  board  of  health.  A  plumber,  therefore,  who  fails 
to  comply  with  the  provisions  of  the  statute  cannot  compel  pay- 
ment for  work  performed  by  him  in  violation  of  the  statute. 
Johnston  v.  Dahlgren,  166  N.  Y.  354. 

One  who  contracts  for  public  work  is  not  bound  to  obey  a 
statute  which  is  unconstitutional.  The  city  of  New  York  re- 
fused to  pay  for  work  done  under  a  contract  for  constructing  a 
sewer  on  the  ground  that  the  contractor  had  violated  the  pro- 
visions of  the  Labor  Law  (Laws  1897,  chap.  415,  §  14),  which 
provides  that  "  all  stone  used  in  State  or  municipal  work,  except 
paving  blocks  or  crushed  stone,  shall  be  worked,  dressed,  and 
carved  within  the  State."  Held,  that  the  provision  of  the  stat- 
ute relates  to  a  regulation  of  commerce  between  the  States  which 
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the  State  Ic^gislature  had  no  power  to  make,  and  that  the  statute 
was,  therefore,  unconstitutional  and  void  and  furnished  no  de- 
fense to  the  contractor's  claim.  People  ex  rel.  Treat  v.  Coler, 
166  N.  Y.  144. 

Payment  of  a  claim  for  work  done  under  a  municipal  con- 
tract may  be  enforced  by  mandamus.  If  the  contract  contains 
a  stipulation  based  upon  a  statute  which  is  imconstitutional, 
the  stipulation  cannot  survive  the  statute  on  which  it  is  founded. 
If  the  statute  is  invalid  the  payment  will  be  enforced  by  man- 
damus, notwithstanding  the  statute.  People  ex  rel.  Rogers  v. 
Coler,  166  N.  Y.  1. 

A  statute  which  provides  that  the  rate  of  compensation  to  be 
paid  for  labor  on  a  public  work  "  shall  not  be  less  than  the  pre- 
vailing rate  for  a  day's  work  in  the  same  trade  or  occupation 
in  the  locality  "  where  the  work  is  being  performed  (Labor  Law, 
Laws  1897,  chap.  415,  §  3;  Laws  1899,  chaps.  192,  567)  is  un- 
constitutional and  void,  and  a  stipulation  in  a  contract  that  it 
should  be  void  if  the  contractor  should  violate  the  Labor  Law 
as  to  prevailing  rate  of  wages  has  no  binding  force.  People 
ex  rel,  Rogers  v.  CoUr,  166  N.  Y.  1. 

The  legislature  has  no  power  to  limit  the  right  of  any  person 
who  contracts  with  the  State  or  a  municipal  corporation  so  as 
to  compel  him  to  pay  not  less  than  the  prevailing  rate  for  a 
day's  work  in  the  same  trade  or  occupation  in  the  locality  within 
the  State  where  such  labor  is  performed.  And  the  provision  in 
that  regard,  contained  in  the  Labor  Law  (Laws  1897,  chap.  415, 
§  3,  as  amended  by  Laws  1899,  chap.  567),  is  unconstitutional 
and  void.  Ryan  v.  City  of  New  York,  78  App.  Div.  134,  citing 
People  ex  rel.  Rogers  v.  Coler,  166  N.  Y.  1 ;  People  ex  rel.  Treat 
V.  Coler,  166  N.  Y.  144 ;  People  ex  rel.  Lentinhon  v.  Coler,  168 
N.  Y.  6;  Meyers  v.  City  of  New  York,  58  App.  Div.  534. 

The  Labor  Law  (Laws  1897,  chap.  415,  §  3)  declares  that 
eight  hours  shall  constitute  a  legal  day's  work.  This  statute  was 
supplemented  by  section  384h  of  the  Penal  Code,  making  it  a 
crime  punishable  as  a  misdemeanor  for  any  person  contracting 
with  the  State  or  a  municipal  corporation  to  require  more  than 
eight  hours'  work  for  a  day's  labor.  The  section  declares  that 
"  any  person  or  corporation,  who,  contracting  with  the  State  or  a 
municipal  corporation  shall  require  more  than  eight  hours'  work 
for  a  day's  labor    ♦     ♦     ♦    is  guilty  of  a  misdemeanor." 

The  Orange  County  Road  Construction  Co.  was  indicted  for 
a  violation  of  the  statute  and  demurred  to  the  indictment  on  the 
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ground  that  the  law  making  it  a  crime  to  execute  such  a  con- 
tract, when  confined  to  work  done  for  the  State  or  a  municipal 
corporation,  was  unconstitutional.  The  Court  of  Appeals  sus- 
tained the  demurrer  and  condemned  the  statute.  The  court 
held  that  the  legislation  complained  of  was  not  within  the  police 
power.  In  the  interest  of  public  health,  public  morals  or  of 
public  order,  the  legislature  may  restrain  and  forbid  what,  other- 
wise, would  be  the  right  of  a  private  citizen.  The  statute  in 
question,  however,  can  have  no  bearing  on  the  health  or  security 
of  the  employees  or  on  public  health.  The  court  pointed  out 
that  the  vice  of  the  statute  involves  the  arbitrary  distinction 
drawn  between  persons  contracting  with  the  State,  and  other  em- 
ployers. The  doctrine  enunciated  by  the  Supreme  Court  of  the 
United  States,  construing  the  Fourteenth  Amendment  to  the 
Federal  Constitution  was  invoked,  declaring  that  "  classification 
for  legislative  purposes,  must  have  some  reasonable  basis  upon 
which  to  stand.  But  arbitrary  selection  can  never  be  justified  by 
calling  it  classification.  The  equal  protection  demanded  by  the 
Fourteenth  Amendment  forbids  this."  People  v.  Orange  Co. 
Road  Construction  Co.,  176  N.  Y.  84. 

Fourteenth  Amendment. —  The  provisions  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  section  1, 
construed  by  Mr.  Justice  Cullen,  in  the  case  last  cited,  is  as 
follows : 

All  persons  bom  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  state 
wherein  they  reside.  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States ;  nor 
shall  any  state  deprive  any  person  of  life,  liberty  or  property,  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws. 

niegality  —  Fictitious  partnership  name. —  Section  363  of 
the  Penal  Code  makes  it  a  misdemeanor  for  a  person  to  use  the 
name  of  one  as  partner  who  is  no  partner,  or  using  the  designa- 
tion "and  Company,"  or  "&  Co.,"  when  no  actual  partner  is 
represented.  The  lienor  signed  the  contract  "Vandergrift  & 
Company,"  in  violation  of  the  statute.  ^Held,  that  a  lien  for 
labor  and  services  under  such  a  contract  after  the  contract  had 
been  executed  could  not  be  defeated  because  the  signature  was 
in  violation  of  the  Penal  Code.  Vandergrift  v.  Berton,  83  App. 
Div.  548. 

Haterial  for  no  particular  building^. — Are  the  provisions  of 
the  Lien  Law  of  1897  broad  enough  to  enable  one  to  file  a  lien 
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who  sells  materials  on  credit  in  the  open  market  to  a  general 
contractor,  who  subsequently  uses  them  in  a  particular  structure 
not  contemplated  by  the  parties  at  the  time  of  the  sale?  The 
law  authorizes  a  lien  where  materials  are  furnished  for  the  im- 
provement of  real  property,  and  the  term  "materialman^*  is 
defined  as  one  **  who  furnishes  material  for  such  improvement." 

Building  materials  are  always  intended  for  the  improvement 
of  real  property.  But  if  sold  without  reference  to  a  building 
contract,  or  when  no  contract  exists  with  an  owner  of  realty, 
they  cannot  be  said  to  have  been  furnished  for  a  particular  im- 
provement with  the  consent  of  the  owner,  or  at  the  request  of 
one  who  has  contracted  with  such  owner.  Such  sale  cannot  be 
said  to  have  been  made  in  contemplation  of  a  lien  upon  specific 
realty  to  secure  the  purchase  price. 

Under  the  earlier  statutes  this  construction  prevailed,  and  if 
it  appeared  that  materials  were  sold  when  there  was  no  pre- 
vious contract  and  without  any  intention  or  understanding  that 
the  materials  were  to  be  used  in  any  particular  building,  the 
vendor  was  not  a  materialman  within  the  statute  and  could 
acquire  no  lien  for  the  price  or  value  of  the  materials  so  sold. 
Hatch  V.  Coleman,  29  Barb.  201;  Burst  v.  Jackson,  10  Barb. 
219;  Phillifs  v.  Wight,  5  Sandf.  343;  Miner  v.  Hoyt,  4  HUl, 
193;  Dennistown  v.  McAllister,  4  E.  D.  Smith,  729. 

Consent,  Express  and  Implied. 

donsent. —  One  who  performs  labor  or  furnishes  material  for 
the  permanent  improvement  of  the  realty  may  have  a  lien 
therefor,  in  the  absence  of  an  express  contract  with  the  owner, 
if  the  work  is  performed  or  the  materials  are  furnished  "with  the 
consent  or  at  the  request  of  the  owner  or  of  his  agent,  con- 
tractor, or  subcontractor.**  The  language  of  the  Lien  Law  of 
1885  and  the  Lien  Law  of  1897,  so  far  as  relates  to  the  "  con- 
sent **  of  the  owner,  are  substantially  the  same,  and  the  authori- 
ties, under  the  Act  of  1885  (Laws  1885,  chap.  342,  §  1),  are 
applicable  under  the  Lien  Law  of  1897.  Judge  Finch,  in  the 
case  of  Pell  v.  Bauer,  133  N.  Y.,  at  page  382,  in  stating  the 
principles  of  law  which  govern  the  doctrine  of  consent  within 
the  meaning  of  the  Lien  Law  (Laws  1885,  chap.  342,  §  1),  says 
that  one  who  performs  work  or  furnishes  materials  may  sustain 
a  lien  therefor,  in  the  absence  of  a  contract  between  owner, 
contractor,  or  subcontractor.  The  doctrine  of  consent,  under 
the  statute,  "  proceeds  upon  the  idea,**  says  Judge  Finch,  "  that 
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he  who  furnishes  material  for,  or  does  labor  upon,  a  building 
should  be  reimbursed  to  some  just  extent  out  of  the  improve- 
ment of  which  the  owner  gets  the  benefit.  All  that  the  statute 
requires  is  that  the  labor  shall  be  done  upon,  or  the  materials 
furnished  for,  the  building  in  process  of  construction  with  the 
assent  of  the  owner  or  of  the  contractors." 

It  is  not  essential,  therefore^  to  enable  a  materialman  to  en- 
force a  lien  for  materials  furnished  to  a  particular  building  to 
show  any  contract  at  all  between  the  owner  and  the  material- 
man. If  the  contractor  or  subcontractor  requested  the  mate- 
rialman to  furnish  the  materials  it  will  be  suflBcient  to  bind  the 
owner,  but  only  to  the  extent  of  the  fund  in  the  hands  of  the 
owner  unpaid  to  the  contractor  at  the  time  of  filing  the  lien. 
If  a  party  invokes  the  doctrine  of  consent  for  work  done 
at  the  request  of  a  contractor  or  subcontractor,  his  lien  will  be 
limited  to  the  funds  due  and  unpaid  by  the  owner  upon  his 
original  contract.  In  such  a  case  the  provision  of  the  statute 
applies,  which  declares  that  "in  no  case  shall  the  owner  be 
liable  to  pay,  by  reason  of  all  liens  created,  a  sum  greater  than 
the  value  or  agreed  price  of  the  labor  and  materials  remaining 
unpaid  at  the  time  of  filing  the  notice  of  such  lien." 

Consent  —  Owner  defined. —  In  considering  the  question  of  a 
right  to  a  lien  which  rests  upon  the  "  consent  or  at  the  request 
of  the  owner,"  the  meaning  of  the  word  "  owner  "  becomes  im- 
portant. The  definition  of  the  word,  as  defined  in  section  2  of 
the  liien  Law,  has  been  discussed  at  page  12,  ante.  But  the 
significance  of  the  statutory  definition  becomes  apparent  in  con- 
nection with  the  doctrine  of  consent.  The  term  includes  not 
only  the  owner  of  the  fee  —  it  embraces  also  a  lessee,  a  vendee 
in  possession  under  an  executory  contract  of  sale,  one  having 
any  right,  title,  or  interest  in  land  which  can  be  sold  on  execu- 
tion, one  acquiring  a  franchise  from  a  municipal  corporation, 
and  a  purchaser  at  a  judicial  sale.  Ownership  as  between  owner 
and  lienor  continues,  under  section  13  of  the  Lien  Law,  not 
only  until  a  conveyance  or  deed  has  been  executed  and  deliv- 
ered, but  until  the  instrument  has  been  actually  recorded.  So  a 
lien  filed  for  work  and  labor  on  the  premises  takes  precedence 
and  priority  over  an  unrecorded  deed.  Lemmer  v.  Morrison, 
89  Hun,  277. 

Under  section  21  of  the  Lien  Law,  the  rights  of  an  owner 
who  makes  a  bmlding  contract  or  an  agreement  to  sell  his  land 
with  a  building  loan  will  not  be  protected,  unless  the  contract 
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is  filed  in  the  office  of  the  clerk  of  the  county  in  which  any  part 
of  the  land  is  situated  within  ten  days  after  its  execution. 
These  provisions  of  the  statute  are  essential  in  solving  the  lia- 
bility of  the  owner  who  consents,  where  the  relation  of  such 
owner  is  affected  by  a  lease  or  an  executory  contract  of  sale, 
whether  such  owner  remains  in  or  out  of  possession  of  the 
premises. 

The  owner  may  be  liable  on  the  ground  of  consent  where  he 
makes  no  contract  at  all.  This  class  of  cases  usually  arise  where 
premises  are  leased  and  the  improvements  are  made  by  the  ten- 
ant, or  where  the  premises  are  in  possession  of  a  vendee  under 
an  executory  contract  of  sale.  The  tenant,  or  the  vendee  in 
possession,  under  an  executory  contract,  frequently  contracts  for 
the  erection  of  buildings  and  improvements.  The  party  filing 
a  lien  under  such  circumstances  frequently  seeks  to  hold  the 
owner  liable,  in  the  absence  of  any  contract  by  him,  upon  the 
doctrine  of  consent. 

Such  consent  may  be  either  express  or  implied.  Where  there 
is  an  express  request  or  an  absolute  requirement  by  the  owner 
that  his  tenant  or  vendee  shall  make  the  improvements  which 
inure  to  his  benefit  and  from  which  the  owner  derives  profit, 
he  will  be  held  liable.  And  if  there  be  no  express  requirement 
on  the  part  of  the  owner,  but  he  approves  of  the  work  and  gets 
the  benefit  from  it,  his  consent  will  be  implied.  With  this  gen- 
eral statement  of  the  rules  applicable  to  consent,  in  the  absence 
of  a  contract  directly  with  the  owner,  the  numerous  authorities 
may  be  harmonized. 

Implied  oonsent. —  The  doctrine  of  implied  consent  usually 
rests  upon  the  doctrine  of  estoppel  and  the  rule  which  declares 
that  he  who  is  silent  when  equity  requires  him  to  speak  will 
not  be  allowed  to  speak  when  equity  requires  he  should  be  silent. 
In  other  words,  if  an  owner  of  land  out  of  possession,  stands  by 
and  allows  the  laborer  and  materialman  to  spend  time  and  money 
on  his  property,  and  to  enhance  its  value  under  a  mistaken 
belief  that  they  are  doing  the  work  and  furnishing  the  mate- 
rials at  the  request  or  with  approbation  and  approval  of  the  true 
owner,  who  expects  to  reap  the  benefit,  he  will  be  held  to  have 
consented  thereto  by  implication.  If  the  true  owner,  with 
knowledge  of  all  the  facts,  looks  on  and  allows  an  innocent  party 
to  make  valuable  improveipents,  which  will  inure  to  his  benefit 
without  objection,  equity  will  estop  him  from  questioning  the 
lien  of  a  party  of  whose  labor  and  material  he  has  had  the  benefit 
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and  who  acted  on  the  faith  of  his  silence,  upon  an  implied  re- 
quest to  do  the  work  and  furnish  the  materials.  He  cannot 
knowingly  take  the  benefit  of  the  property  and  labor  of  another 
and  avoid  payment  for  them.  He  cannot  stand  by  and  take  the 
benefit  and  then  come  in  and  defeat  the  lien.  This  is  the  under- 
lying principle  in  this  class  of  cases.  Nat.  Wall  Paper  Co.  v. 
Sire,  163  N.  Y.  122;  Otis  v.  Dodd,  90  N.  Y.  336;  Hackett  v. 
Badeau,  63  N.  Y.  4:76;  Miller  v.  Mead,  127  N.  Y.  544;  Schmaltz 
V.  Mead,  125  N.  Y.  188;  New  v.  Carroll,  73  Hun,  564;  Burkitt 
V.  Harper,  79  N.  Y.  273;  Hellwig  v.  Blumberg,  7  N.  Y.  Supp. 
746;  Nellis  v.  Bellinger,  6  Hun,  560;  Rusted  v.  Matthews,  77 
N.  Y.  389;  Ottiwell  v.  Muxlow,  6  N.  Y.  Supp.  618. 

Knowledge  implies  consent;  acquiescence  is  consent.  And  if 
the  owner  Imows  that  improvements  are  being  made  on  his  lands 
by  those  in  possession  which  will  inure  to  his  benefit,  it  is  his 
duty  to  notify  the  workmen  and  contractors,  to  whom  they  must 
look  for  payment.  And  if  he  discharges  his  duty  in  that  regard 
his  "consent"  cannot  be  implied,  in  an  action  to  enforce  the 
lien.  Cowen  v.  Paddock,  137  N.  Y.  188 ;  Spruck  v.  McRoberts, 
139  N.  Y.  193. 

Consent  —  Landlord  and  tenant. —  The  rules  applicable  to  the 
law  of  consent,  above  set  forth,  are  illustrated  in  the  late  cases. 
In  order  to  constitute  consent  on  the  part  of  the  owner,  where 
the  work  was  done  by  the  tenant,  the  plaintiflE  must  show  either 
that  the  landlord  was  an  affirmative  factor  in  procuring  the  im- 
provement ;  or  that,  having  possession  and  control  of  the  prem- 
ises, he  assents  to  the  work  in  the  expectation  that  he  will  reap 
the  benefit.  In  other  words,  the  landlord  must  either  require 
the  tenant  to  make  the  improvement  which  will  inure  to  his 
benefit,  or  assent  thereto,  either  because  it  will  revert  to  him  at 
the  expiration  of  the  term,  or  because  his  rent  proceeds  from  the 
use  of  the  improvement.  If  the  landlord  gets  neither  the  im- 
provements nor  derives  rent  from  their  use,  he  cannot  be  held 
liable  to  a  laborer  or  materialman  who  made  the  improvements 
at  the  tenant's  request,  in  the  absence  of  an  express  contract  with 
the  landlord. 

Grounds  were  leased  for  athletic  sports  at  a  fixed  rental.  The 
lease  provided  that  all  structures  erected  by  the  lessee  were  to 
belong  to  him,  and  he  had  the  right  to  remove  them.  Held, 
that  as  the  landlord  neither  got  any  benefit  from  the  improve- 
ments, nor  derived  rent  from  their  use,  he  could  not  be  held 
liable  for  them,  from  mere  knowledge  that  the  work  was  being 
done.  Express  consent  must  be  shown.  Rice  v.  Culver,  172 
N.  Y.  60. 
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A  provision  in  a  lease  that  the  tenant  shall  make  certain 
alterations  and  repairs  distinctly  specified  in  the  lease  at  his 
own  cost  and  without  any  cost  to  the  lessor  binds  the  lessor  only 
for  such  alterations  and  repairs  specified  in  the  lease,  the  lease 
operating  as  the  owner's  consent.  But  if  the  tenant  makes 
other  and  additional  repairs  at  a  cost  largely  in  excess  of  the 
amount  contemplated  when  the  lease  was  made,  the  landlord 
will  not  be  liable  for  the  additional  repairs  unless  his  consent 
is  established  affirmatively.  And  in  such  a  case  mere  knowledge 
of  the  fact  that  such  additional  work  was  being  done  and  was 
not  objected  to  by  the  landlord  is  not  sufficient  to  establish  his 
consent.     De  Klyn  v.  Qould,  165  N.  Y.  282. 

The  consent  of  an  owner  which  will  render  him  liable  under 
the  Lien  Law  (Laws  1885,  chap.  342,  §  1)  may  be  express  or 
implied.  Such  consent  may  be  implied  from  a  lease  giving  the 
tenant  permission  to  make  repairs  at  the  cost  and  expense  of 
the  tenant,  if  it  is  shown  that  the  owner,  by  his  conduct  and 
actions,  indicated  a  willingness  to  have  the  improvements  made 
or  an  acquiescence  in  the  means  adopted  for  that  purpose,  and 
tacitly  approves  of  what  is  being  done  by  constantly  expressing 
admiration  and  satisfaction  with  the  work  as  it  progresses  and 
makes  no  objection.     Nat.  Wall  Pamper  Co.  v.  Sire,  163  N.  Y.  122. 

The  consent  of  a  landlord  will  not  be  implied  from  a  pro- 
vision in  the  lease  that  the  tenant  shall  not  make  any  alterations 
or  repairs  without  the  consent  of  the  owner.  Where  such  consent 
is  given  to  make  specific  alterations,  the  owner  will  not  be  liable 
when  the  tenant  makes  alterations  other  than  those  specified  and 
where  it  appears  that  the  owner  not  only  expressed  no  willingness 
to  have  the  repairs  made,  but  knew  nothing  about  them.  Hank- 
inson  v.  Vantine,  152  N.  Y.  20,  reversing  Hankinson  v.  Biker, 
10  Misc.  185. 

A  requirement  that  a  tenant  shall  make  certain  improvements 
on  the  premises  is  a  sufficient  consent  of  the  owner  to  charge 
his  property  with  claims  which  accrue  in  making  the  improve- 
ments. A  lease  which  required  the  tenant  to  fit  up  and  com- 
plete the  premises  for  liquor  and  restaurant  business  within 
three  months,  or  that  the  lease  should  be  void  for  failure  to  do 
so,  binds  the  land  of  the  lessor  and  owner  for  the  improvements 
to  the  amount  specified  in  the  contract.  Jones  v.  Menke,  168 
N.  Y.  61. 

A  lease  which  provides  that  the  tenant  shall  put  in  the  build- 
ing a  steam-heating  and  elevator  plant  and  make  other  repairs 
at  the  expense  of  the  tenant,  the  improvements  to  belong  to 
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the  landlord  at  expiration  of  lease,  coupled  with  the  fact  that 
the  landlord's  agent  had  notice  of  the  contract  with  the  tenant 
to  make  the  improvements,  is  sufficient  to  infer  the  consent  of 
the  owner  under  the  Lien  Law  (Laws  1897,  chap.  418,  art.  1). 
But  the  owner  cannot  be  charged  for  these  improvements  if 
they  are  left  incomplete  and  fail  to  comply  with  the  agreement 
for  their  construction  upon  the  performance  of  which  the  consent 
is  based.  N.  Y.  Elevator  Supply  Co.  v.  Bremer,  74  App.  Div. 
418. 

If  a  lease  atithorizes  the  tenant  to  erect  buildings  on  the  land 
to  cost  $5,000  and  the  landlord  agrees  to  loan  $3,500  of  this 
amount  and  take  back  a  purchase-money  mortgage  for  the  money 
so  advanced,  the  consideration  being  that  the  buildings  are  to 
revert  to  the  landlord  at  the  expiration  of  the  lease,  the  consent 
of  the  landlord  to  the  improvements  will  be  implied,  and  his 
liability  will  not  be  limited  to  the  amount  he  agreed  to  loan  on 
bond  and  mortgage.     Sleeves  v.  Sinclair,  56  App.  Div.  448. 

A  tenant  in  possession  under  a  yearly  lease,  renewed  from 
year  to  year,  made  an  oral  agreement  to  purchase  the  land  and 
made  a  contract  to  erect  a  building  on  the  premises.  It  was 
shown  that  the  landlord  was  shown  the  plans  and  specifications 
and  assented  to  the  work.  Held  sufficient  to  establish  his 
consent  to  subject  his  premises  to  a  lien  for  the  work,  Butler 
V.  Flynn,  51  App.  Div.  225. 

Buildings  which  have  been  erected  on  the  premises  by  a  ten- 
ant, under  an  agreement  with  the  owner  that  the  lessee  shall 
have  the  right  to  remove  them,  are  not  chattels,  but  realty 
within  the  meaning  of  the  Lien  Law.  One  who  acquires  a  lien 
for  the  construction  or  repair  of  such  buildings,  from  the  use 
of  which  rent  is  derived,  may  acquire  a  lien  therefor  against  land 
and  buildings.  Hamilton  &  Dodge  Lumber  Co,  v.  Murray,  47 
App.  Div.  289. 

The  ordinan'  stipulation  in  a  lease  that  the  tenant  will  make 
no  alterations  in  the  premises,  without  the  written  consent  of 
the  landlord,  under  penalty  of  forfeiture  and  damages  without 
more,  is  not  sufficient  to  establish  the  consent  of  the  landlord. 
Hartley  v.  Muriha,  36  App.  Div.  196. 

A  clause  that  substantial  alterations  shall  be  made  with  the 
consent  and  approval  of  the  landlord,  the  plans  and  specifica- 
tions to  be  first  submitted  to  her,  the  improvements  to  belong 
to  her  at  expiration  of  lease,  is  not  binding  on  the  landlord 
unless  she  has  knowledge  that  the  work  is  being  done  and  she 
has  seen  and  approved  the  plans  and  specifications.  If  the  ten- 
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ant  makes  the  improvements  without  her  knowledge,  and  with- 
out showing  and  submitting  to  her  the  plans  and  specifications 
her  consent  will  not  be  inferred.     lb. 

The  lessees  agreed  that  they  would  either  improve  the  build- 
ings then  on  the  premises  or  erect  new  buildings  thereon,  and 
make  all  repairs  at  their  own  cost  and  expense,  and  would  make 
no  alteration  without  written  consent  of  landlord,  and  were 
further  granted  permission  "  to  make  such  alterations  in  the 
buildings  demised  as  they  may  elect,"  and  subsequently  the 
landlord  consented  in  writing  to  allow  the  tenants  "to  alter 
and  repair  said  premises."  The  improvements  were  of  a  sub- 
stantial character,  including  vaults  in  cellar  under  sidewalk,  and 
the  owners  would  derive  the  ultimate  benefit  of  the  improve- 
ment. It  was  shown  also  that  one  of  the  owners  expressed  ap- 
proval and  satisfaction  as  the  work  progressed.  Held  sufficient 
to  sustain  a  lien  for  the  improvements  upon  the  owners'  consent. 
Mosher  v.  Lewis,  14  App.  Div.  565. 

The  original  lease  containing  the  clause  that  the  improve- 
ments were  to  be  made  by  the  tenants  at  their  own  expense  was 
recorded.  Held,  that  such  record  was  not  constructive  notice 
to  the  lienor  that  repairs  were  to  be  made  at  the  tenant's  ex- 
pense, and  such  record  would  not  defeat  the  right  to  the  lien. 
76. 

Consent  —  Vendor  and  pnrchaBer. —  The  doctrine  of  the  eon- 
sent  of  an  owner  of  land  which  will  render  him  liable  in  the 
absence  of  an  express  contract  with  the  laborer  or  materialman 
rests  upon  the  same  principle,  whether  the  land  is  in  possession 
of  a  tenant  under  a  lease,  or  of  a  vendee  under  a  contract  of  sale. 
Knowledge  alone  will  not  constitute  consent.  To  render  an 
owner  liable  it  must  appear  either  that  he  was  an  affirmative 
factor  in  procuring  the  improvements  and  required  the  vendee 
expressly  to  make  them,  or  having  possession  and  control  of 
the  premises,  assents  to  the  improvement  in  the  expectation  that 
he  will  derive  a  benefit  therefrom.  As  between  vendor  and  ven- 
dee, where  the  executor}'  contract  of  sale  contained  a  provision 
that  "  the  vendee  shall  have  the  right  to  immediate  possession 
of  the  property  for  the  purpose  of  erecting  buildings,"  such 
a  clause  does  not  constitute  a  requirement  that  the  vendee  should 
erect  the  buildings,  within  the  meaning  of  the  statute,  but  is 
a  mere  permission,  which,  without  more,  is  not  sufficient  to 
render  the  owner  liable  for  work  done  on  the  buildings  on  the 
ground  of  consent.  Beck  v.  Catholic  University,  172  N.  Y. 
387. 
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Under  the  Act  of  1885  (Laws  1885,  chap.  342,  §  1),  it  was 
held  that  implied  consent  of  a  vendor  to  the  erection  of  huilflings 
arises  where  the  owner  contracts  to  sell  the  land  to  a  builder^ 
the  latter  agreeing  to  erect  buildings  thereon,  the  vendor  to 
furnish  the  money  to  complete  the  structures,  and  when  finished 
the  vendor  agreed  to  convey  the  premises  to  the  builder,  and  re- 
ceive a  purchase-money  mortgage  for  the  money  advanced.  In 
such  a  case  the  vendor  not  only  required  the  vendee  to  erect  the 
buildings,  but  also  agreed  to  furnish  him  the  money  to  do  so,  and 
retained  title  to  and  control  over  the  premises  during  the  prog- 
ress of  the  work.  The  court  held  that  the  liability  of  the  owner 
was  not  limited  to  the  amount  to  be  advanced  to  the  builder. 
Schmaltz  v.  Mead,  125  X.  Y.  188. 

The  principles  on  which  the  above  case  rests  have  now  been 
fortified  and  strengthened  under  the  provisions  contained  in 
the  Lien  Law  of  1897,  in  connection  with  the  definition  given 
to  the  term  "owner"  under  section  2  of  the  act,  and  also  in 
connection  with  the  provisions  contained  in  sections  13  and  21 
above  referred  to. 

A  vendee  in  possession  of  a  lot,  under  a  verbal  contract  to 
purchase,  built  a  house  upon  it;  set  upon  blocks  and  posts. 
In  an  action  to  subject  the  land  to  a  lien  for  work  done  upon 
the  house,  on  the  ground  of  consent,  it  was  held  that  it  could 
not  be  sustained,  as  the  conduct  of  the  parties  and  surrounding 
circumstances  were  not  sufficient  to  show  the  consent  of  the 
owner.    Moore  v.  McLavghlin,  11  App.  Div.  477. 

Thcf  term  "  with  the  consent  of  the  owner,"  used  in  the  Lien 
Law  of  1885  (Laws  1885,  chap.  342,  §  1),  implies  that  the 
owner  has  power  to  give  or  i^ithhold  his  consent  with  respect  to 
improving  the  estate.  If  an  executory  contract  of  sale  merely 
permits  the  vendee  to  remove  a  building  from  one  part  of  the 
premises  to  another  if  he  wishes,  but  does  not  require  the  vendee 
to  make  improvements,  the  owner's  consent  will  not  be  implied 
simply  because  she  knows  that  the  vendee  is  making  improve- 
ments on  the  building.  Vossler  v.  Slater,  25  App.  Div.  368, 
affirmed,  163  N.  Y.  664. 

Consent  —  Express  request. — An  express  request  by  the  owner, 
that  a  materialman  shall  furnish  ranges  for  his  building,  of  a 
specified  style  and  size,  where  no  contract  was  entered  into  be- 
tween the  parties,  will  be  sufficient  to  constitute  consent  within 
the  statute,  and  such  consent  will  authorize  and  support  a  lien 
on  his  premises  for  the  value  of  the  ranges.  Richardson  &  B. 
Co.  V.  Reid,  3  N.  Y.  Supp.  224. 
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Oonsent  —  Agent. —  The  law  of  agency  in  connection  with 
the  doctrine  of  consent  will  not  be  extended  beyond  the  terms 
and  provisions  of  the  statute,  and  will  be  construed  more  strictly, 
in  that  regard,  than  in  cases  where  it  is  sought  to  show  that 
work  has  been  performed  by  the  agent  of  the  contractor  or  ma- 
terialman, as  distinguished  from  the  agent  of  the  owner.  Where 
work  has  been  performed. and  materials  have  been  furnished, 
and  the  lien  has  been  filed  or  verified  by  the  agent  of  the  party 
performing,  the  law  will  be  construed  liberally,  so  as  to  secure 
to  such  party  the  beneficial  interests  and  purposes  of  the  statute. 

But  where  it  is  sought  to  impose  pecuniary  liability  upon 
an  owner  for  work  done  or  materials  furnished,  where  there  has 
been  no  direct  connection  between  the  owner,  and  the  person 
who  invokes  the  doctrine  of  the  owner's  consent,  through  acts  of 
his  agent,  the  agency  must  be  clearly  established,  and  the  au- 
thority of  the  agent  must  aflSrmatively  appear. 

Where  work  was  done  under  a  contract  with  the  contractor, 
and  it  was  shovm  that  the  architect  was  employed  directly  by 
the  owner,  and  the  plaintiflE  established  upon  the  evidence  that 
his  work  was  done  under  the  direct  supervision  of  the  archi- 
tect, and  it  was  also  shown  that  the  owner  knew  that  plaintiff 
was  doing  the  work  and  never  objected,  the  evidence  was  held 
to  be  sufficient  to  sustain  the  lien.    New  v.  Carroll,  73  Hun,  564. 

Consent  —  Harried  woman. —  The  law  with  regard  to  the 
rights  and  liabilities  of  married  women  has  undergone  a  com- 
plete revolution  in  the  United  States,  and  the  old  common-law 
rules,  which  proceeded  upon  the  idea  that  when  a  woman  entered 
into  a  marriage  contract  her  identity  was  absorbed  and  lost 
and  became  merged  in  the  person  of  the  husband,  has  been 
abolished,  and  the  early  authorities  as  to  the  rights  and  liabili- 
ties of  married  women  are  no  longer  applicable.  In  the  State 
of  New  York  a  number  of  statutes  have  been  passed  between 
1848  and  1892.  These  statutory  provisions  finally  resulted  in 
placing  a  married  woman  upon  the  same  plane  commercially  as 
if  she  were  unmarried,  and  rights  and  liabilities,  so  far  as  her 
contract  relations  are  concerned,  are  no  longer  aflfected  by  her 
marital  obligations.     The  statute  on  the  subject  is  as  follows : 

Married  Woman's  Act. — ^A  piarried  woman  may  contract  with  her 
husband  or  any  other  person  to  the  same  extent,  with  like  effect,  and 
in  the  same  form  as  if  unmarried,  and  she  and  her  separate  estate  wiU 
be  liable  thereon,  whether  such  contracts  relate  to  her  separate  business 
or  estate,  or  otherwise,  and  in  no  case  shall  a  charge  iipon  her  separate 
•estate  be  necessary.  (Laws  1884,  chap.  381,  amd.  by  Laws  1892,  chap. 
594.) 
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A  married  woman  cannot  be  held  liable  for  her  husband's 
acts,  unless  it  shall  be  shown  that  he  acted  as  her  agent.  Such 
agency  will  not  be  presumed  from  the  naked  fact  of  the  mar- 
riage, nor  will  the  law  imply  that  the  husband  is  the  wife^s 
agent,  unless  facts  and  circumstances  are  shown  from  which 
such  agency  may  be  legally  inferred. 

A  contractor  performed  work  and  furnished  materials  for  the 
owner  of  the  premises,  who  conveyed  them  during  the  progress 
of  the  work  to  a  married  woman.  The  wife  never  made  any 
contract  with  plaintiff,  and  there  was  no  evidence  that  she  knew 
that  the  work  was  being  done.  Plaintiff  completed  the  work  at 
the  request  of  the  husband,  who  said  that  he  owned  the  house. 
Held,  that  the  wife's  consent  was  not  shown,  and  that  there  was 
no  evidence  to  show  that  the  husband  acted  as  her  agent.  Lipp^ 
man  v.  Low,  69  App.  Div.  24. 

Where  the  evidence  is  conflicting  on  the  question  of  agency, 
and  the  facts  disclosed  that  the  work  was  being  done  on  the  wife's 
land,  and  that  she  interposed  no  objection,  but  allowed  the  work 
to  proceed,  and  where  she  testified  on  the  trial  that  she  made 
a  verbal  contract  for  the  work  directly  with  her  husband  and 
paid  him  for  it,  the  question  as  to  whether  the  husband  acted  as 
agent  for  the  wife  is  not  a  question  of  law  for  the  court  but  is 
a  question  of  fact  for  the  jury.  Rusted  v.  Matthews,  77  N.  Y. 
389. 

A  husband  owned  one  lot  and  his  wife  ovmed  two  lots  imme- 
diately adjoining  on  the  north.  Plaintiff  made  a  contract  with 
the  husband  to  perform  labor  and  furnish  materials  on  the 
three  lots.  The  husband  did  not  disclose  the  fact  that  his  wife 
owned  the  two  north  lots.  Plaintiff,  after  all  the  work  had  been 
completed,  discovered  that  the  wife  owned  the  two  north  lots. 
Held,  that  plaintiff  might  hold  the  husband  liable  or  the  wife 
as  the  undisclosed  principal  for  whom  the  husband  acted  as 
agent.  But  he  could  not  hold  both  liable  as  principals,  nor 
could  he  hold  one  liable  for  part  of  the  demand  and  the  other 
for  the  remainder  as  principal  debtor.  Booth  v.  Barrow,  29  App. 
Div.  66. 

That  plaintiff,  with  full  knowledge  of  the  facts,  had  elected  to 
hold  the  husband  as  principal  debtor,  and  was  bound  by  his 
election,  and  was  not  entitled  to  personal  judgment  against  the 
wife,  the  amount  due  on  his  lien  on  her  lots,  $1.40,  having  been 
paid.    76. 
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Consent  —  Voluntary  acrvioes. —  Xo  one  is  obliged  to  accept 
gratuitous  and  voluntary  services.  But  if,  after  such  services 
are  rendered,  the  party  chooses  to  avail  himself  of  the  benefits 
thereof  by  retaining  articles  which  are  the  product  of  the  ser- 
vices, he  becomes  liable  as  though  they  were  furnished  upon 
request.    Drake  v.  Bell,  46  App.  Div.  275. 

A  carpenter  did  work  on  the  wrong  house,  and  furnished  cer- 
tain articles  which  were  not  attached  to  the  freehold.  The 
owner  induced  him  to  leave  these  articles  upon  the  premises 
upon  a  promise  to  pay  for  tliem.  Held,  that  the  carpenter  could 
enforce  a  lien  therefor,  the  owner  having  ratified  j)erformance 
of  the  services  and  expressly  promised  to  pay  for  them.    Ih, 

Consent  after  abandonment. —  \Miere  the  original  contractor 
abandoned  the  work,  and  subsequently  agreed  with  his  subcon- 
tractor to  do  the  plumbing  work  on  the  premises;  the  owner 
chose  to  complete  the  contract  after  abandonment,  and  the  sub- 
contractor performed  his  work  with  the  knowledge  and  consent 
of  the  owner, — Held,  that  the  subcontractor  was  entitled  to  en- 
force his  lien  for  work  done  by  consent  of  owner.  Clarke  v. 
Ileylman,  80  App.  Div.  572. 

Consent,  how  pleaded. —  It  will  be  sufficient  to  plead  the  con- 
sent of  the  owner  in  the  language  of  the  statute.  The  com- 
plaint alleged  that  the  Mork,  labor  and  services,  and  materials 
were  performed  and  furnished  by  the  plaintiffs  with  the  knowl- 
edge and  consent  of  the  defendant  Heylman,  who  was  and  now 
is  the  owner  of  said  premises,  and  that  the  contract  was  per- 
formed and  completed  at  the  special  instance  and  request  of  the 
defendant  Heylman,  who  promised  and  agreed  to  pay  plaintiffs 
therefor.  Held  to  be  sufficient.  Clarke  v.  Heylman,  80  App. 
Div.  572.    See  also  Ross  v.  Simon,  9  N.  Y.  Supp.  356. 

The  complaint  alleged  that  the  work  was  done  and  the  ma- 
terials were  furnished  at  the  request  of  one  Sexton,  who  was 
in  possession  of  the  premises;  that  at  the  time  one  Lydia  A. 
Chapman  was  the  owner;  that  Sexton  was  the  lessee  of  the 
premises,  and  the  undisclosed  agent  of  Chapman;  that  said 
owner  consented  to  the  work  and  that  the  work  was  performed 
and  materials  furnished  with  the  knowledge  and  consent  of  the 
owner.  Held,  that  the  complaint  was  sufficient  and  stated  a 
single  cause  of  action.    McLean  v.  Sexton,  44  App.  Div.  520. 

§  4.  Extent  of  lien—  Such  lien  shall  extend  to  the 
owner's  right,  title  or  interest  in  the  real  property  and 
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improvements,  existing  at  the  time  of  filing  the  notice 
of  lien.  If  an  owner  assigns  his  interest  in  such  real 
property  by  a  general  assignment  for  the  benefit  of 
creditors,  within  thirty  days  prior  to  such  filing,  the 
lien  shall  extend  to  the  interest  thus  assigned.  If  any 
part  of  the  real  property  subjected  to  such  lien  be  re- 
moved by  the  owner  or  by  any  other  person,  at  any 
time  before  the  discharge  thereof,  such  removal  shall 
not  affect  the  rights  of  the  lienor,  either  in  respect  to 
the  remaining  real  property,  or  the  part  so  removed. 
If  labor  is  performed  for,  .or  materials  furnished  to, 
a  contractor  or  sub-contractor  for  an  improvement, 
the  lien  shall  not  be  for  a  sum  greater  than  the  sum 
earned  and  unpaid  on  the  contract  at  the  time  of  filing 
the  notice  of  lien,  and  any  sum  subsequently  earned 
thereon.  In  no  case  shall  the  owner  be  liable  to  pay 
by  reason  of  all  liens  created  pursuant  to  this  article 
a  sum  greater  than  the  value  or  a^eed  price  of  the 
labor  and  materials  remaining  unpaid,  at  the  time  of 
filing  notices  of  such  liens,  except  as  hereinafter  pro- 
vided. 

Extent  of  lien  —  Fixtures. —  Whatever  chattels  are  annexed 
to  the  realty  with  the  intention  that  they  shall  form  part  of  the 
structure,  for  the  uses  and  purposes  for  which  it  is  designed, 
become  fixtures,  and  are  no  longer  chattels,  but  realty,  to  which 
the  lien  will  attach.  With  regard  to  chattels  placed  upon  the 
land  for  its  permanent  improvement,  the  Lien  Law  of  1897  is 
broader  than  the  Lien  Law  of  1885  (Laws  1885,  chap.  342). 
In  this  connection  it  will  be  profitable  to  note  the  difference  in 
language  and  phraseology  of  the  two  statutes.  To  what  chattels, 
machinery,  or  articles  placed  upon  the  land  designed  for 
the  use  and  beneficial  enjoyment  of  the  freehold  will  the  lien 
attach. 
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Law  as  to  Fixtures. 

Under  the  Act  of  1885  a  lien  was  authorized  if  the  labor  was 
performed  or  the  materials  were  used  "in  erecting,  altering 
or  repairing^'  any  house,  wharf,  pier,  bulkhead,  bridge,  vault, 
building,  or  appurtenances  to  any  house,  building,  or  building 
lot,  including  fences,  sidewalks,  paving,  fountains,  fish  ponds, 
fruit  and  ornamental  trees,  or  in  dredging,  filling  in,  grading, 
or  improving  meadow,  marsh,  swamp,  or  lands  under  water. 
In  1895  (Laws  1895,  chap.  637)  the  act  was  amended  so  as 
to  authorize  a  lien  for  "improving  or  equipping  any  house, 
building,  or  appurtenances  "  with  chandeliers,  brackets,  or  gas 
fixtures.  Under  the  Lien  Law  of  1885  it  was  incumbent  on 
the  lienor  to  show  that  machinery  or  fixtures  were  used  "in 
erecting,  altering,  or  repairing  '^  a  structure,  and  were  attached 
to  and  made  part  of  the  freehold,  or  were  actually  or  con- 
structively annexed  to  the  land  or  placed  upon  it  with  the  in- 
tent of  the  parties  that  they  should  be  so  annexed. 

The  Lien  Law  of  1897  does  not  require,  for  the  purposes  of 
the  lien,  that  the  labor  shall  be  expended,  or  the  materials  used 
"  in  erecting,  altering,  or  repairing  "  a  structure.  It  authorizes 
a  lien  for  labor  and  materials  used  "for  the  improvement  of 
real  property,^'  and  the  lien  attaches  for  the  value  or  agreed 
price  of  the  labor  and  materials  with  interest  to  "the  real 
property  improved  or  to  be  improved,  and  upon  such  improve- 
ment.^' Section  2  defines  the  word  "  improvement "  to  include 
"  the  erection,  alteration,  or  repair  of  any  structure  upon,  con- 
nected with,  or  beneath  the  surface  of,  any  real  property,  and 
any  work  done  upon  such  property  or  materials  furnished  for 
its  permanent  improvement.^' 

The  word  "  permanent,"  in  this  connection,  has  been  discussed 
under  section  2,  at  page  9,  ante.  Under  these  definitions 
a  lien  is  authorized  under  the  Act  of  1897  for  chattels  placed 
upon  land  for  its  permanent  improvement.  If  the  chattels,  or 
articles  of  personal  property,  or  structures,  or  erections  placed 
upon  the  land,  are  necessary,  and  were  intended  for  the  benefi- 
cial use  and  enjoyment  of  the  property  for  the  purposes  to 
which  it  has  been  dedicated  and  adapted,  and  if  they  were 
placed  upon  it  at  the  request  of  the  owner,  or  of  any  contractor, 
or  subcontractor,  or  with  the  knowledge  or  consent  of  the  owner, 
a  lien  is  authorized  for  the  price  of  such  labor  and  materials, 
with  interest. 

Fiztnres  —  Kaohinery  not  initalled. —  Under  the  Lien  Law 
of  1897  it  was  held  that  a  lien  attached  for  machinery  delivered 
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on  the  premises,  only  a  portion  of  which  had  been  installed  in 
the  building. 

Plaintiflf  agreed  to  sell  to  a  firm  certain  milling  machinery, 
to  be  used  as  part  of  a  plant  for  manufacturing  brewers'  grist 
and  meals.  The  agreement  provided  that  the  vendee  was  to 
install  the  machinery,  and  the  vendor  agreed  to  supervise  the 
starting  and  adjustment  thereof.  The  machinery  was  delivered, 
part  of  it  was  installed,  but  the  installment  of  the  remainder 
was  prevented,  first  by  a  fire  and  second  by  the  bankruptcy  of 
the  vendees.  Held,  that  plaintiff's  lien  attached  to  all  the  mar 
chinery  delivered,  both  the  portions  which  had  been  installed 
as  well  as  that  which  was  not  installed,  as  the  installment  was 
prevented  through  no  act  of  the  vendor.  Sears  v.  Wise,  52  App. 
Div.  118. 

loe  machine. —  Under  the  Act  of  1885,  where  the  fixtures 
are  required  to  be  put  in,  in  connection  wiih  "erecting,  alter- 
ing or  repairing"  the  structure,  the  court  held  that  plaintiff 
was  entitled  to  a  lien  upon  an  ice  machine  which  was  put  into 
a  building  which  was  required  to  be  altered  for  the  purpose. 
It  consisted  of  machinery  and  the  plant  for  the  manufacture 
of  artificial  ice,  and  it  appeared  that  in  placing  it  in  the  build- 
ing it  became  necessary  to  alter  and  repair  the  structure,  and 
to  attach  portions  of  the  plant  to  the  freehold.  Nason  Ice^ 
Machine  Co.  v.  Upham,  26  App.  Div.  420. 

Kachinery  for  brewery. —  The  same  rule  was  applied  where 
the  party  claimed  a  lien  for  machinery  placed  in  a  building, 
which  formed  part  of  the  plant  of  a  brewery,  as  it  was  shown 
that  in  erecting  the  plant  it  became  necessary  to  attach  portions 
of  it  to  the  freehold.  Watts-Campbell  Co.  v.  Yuengling,  125 
K  Y.  1. 

Banges  and  boilers.— A  materialman  furnished  ranges  and 
boilers,  for  flathouses,  erected  for  purposes  of  sale,  and  intended 
to  pass  with  the  land.  The  ranges  were  so  constructed  that  they 
could  be  removed  without  difficulty,  or  without  injury  to  the 
freehold.  They  were  held  to  be  fixtures.  On  the  point  of  re- 
moval the  court  said : 

"  While  it  is  true  that  some  portion  of  the  material,  for  which 
recovery  has  been  had,  could  have  been  removed  without 
difficulty,  notably  the  ranges,  the  object  of  the  erection  of  the 
buildings  and  the  circumstances  surrounding  their  purchase, 
and  their  annexation  to  the  freehold  are  sufficient  to  support 
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the  conclusion  that  it  was  the  intent  of  the  parties  that  they 
should  be  annexed  to  the  realty  and  pass  as  fixtures/'  whether 
they  are  actually  or  constructively  annexed  to  the  freehold. 
Union  Stove  Works  v.  Klingman,  20  App.  Div.  449;  aflSrmed, 
164  N.  Y.  589. 

Furnace. —  The  same  reasoning  to  sustain  a  lien  for  ranges 
and  boilers  was  applied  to  sustain  a  lien  for  a  furnace  placed  in 
a  dwelling  for  the  purpose  of  supplying  heat  throughout  the 
building.  It  was  intended  to  become  a  part  of  the  structure  and 
pass  with  the  freehold.    Schwartz  v.  Allen,  7  N.  Y.  Supp.  5. 

Mirrors. —  Where  mirrors  are  not  set  in  the  walls  as  part  of 
the  realty  intended  to  pass  with  the  freehold,  but  were  slid  into 
a  frame  and  were  put  up  after  the  building  was  erected,  at  the 
request  of  the  tenant,  and  were  so  constructed  that  they  could 
be  easily  removed  without  injury  to  the  walls,  they  remain  mere 
chattels,  and  are  not  subject  to  a  lien  as  part  of  the  freehold. 
Vogel  V.  Fen-and,  26  App.  Div.  130. 

But  where  it  appeared  that  the  mirrors  were  permanently 
attached  to  the  freehold,  and  were  intended  to  complete  the 
structure  for  occupancy  for  the  uses  and  purposes  to  which  it 
was  adapted,  and  for  which  it  was  designed,  the  mirrors  form 
part  of  the  realty,  to  which  the  lien  will  attach.  Ward  v.  Kill- 
Patrick,  85  N.  Y.  413. 

Theater  chairs. —  Where  the  land  and  structure  were  used  for 
a  theater,  chairs  designed  especially  for  the  building,  and  man- 
ufactured from  designs  in  harmony  with  the  surroundings  in 
the  auditorium,  are  intended  for  the  beneficial  use  and  enjoy- 
ment to  which  the  premises  were  adapted  and  used,  and  a  lien  for 
the  value  was  sustained.    Grosz  v.  Jackson,  6  Daly,  463. 

Fixtures  —  Hcusehold  goods  —  Conditional  sales. —  The  rule 
which  requires  that  contracts  for  the  conditional  sale  of  chattels 
must  be  filed  pursuant  to  section  113  of  the  Lien  Law  does  not 
apply  to  certain  articles,  and  among  them  chattels  which  may  be 
fixtures,  namely,  "engines,  dynamos,  boilers,  portable  fur- 
naces, and  boilers  for  heating  purposes.^'  They  are  designated 
"  household  goods,^'  and  may  be  the  subject  of  conditional  sales, 
the  title  to  which  will  remain  in  the  vendor  until  fully  paid  for, 
as  provided  by  section  115  of  the  Lien  Law.  The  exemption 
has  also  been  held  to  include  gas  fixtures.  These  specific  arti- 
cles enumerated  in  section  115  may  be  sold  conditionally,  and 
the  contract  will  be  valid  without  being  filed,  as  required  in  the 
case  of  other  chattels  under  section  113. 
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A  purchaser  of  premises  which  were  sokl  to  satisfy  a  lien, 
under  a  building  contract,  must  make  inquiry  as  to  these  par- 
ticular species  of  chattels.  If  they  are  the  subject  of  a  contract 
of  conditional  sale,  the  purchaser  will  not  get  title  to  them  as 
fixtures.  Baldinger  v.  Levine,  83  App.  Div.  130;  Kerley  v. 
Clapp,  15  App.  Div.  37.  See  also  section  115  of  the  Lien  Law, 
and  authorities  cited,  post. 

Bemoval  of  buildings. —  The  Lien  Law  of  1897  protects  the 
lienor  against  the  removal  from  the  freehold,  of  buildings  erected 
upon  it,  to  which  his  lien  attaches.  If  labor  has  been  per- 
formed and  materials  used  upon  a  building,  and  a  lien  is  filed,  it 
cannot  be  defeated  by  the  removal  of  the  building.  The  lan- 
guage of  the  Act  of  1897  is:  "  If  any  part  of  the  real  property 
subject  to  such  lien  be  removed  by  the  owner,  or  by  any  other 
person,  at  any  time  before  the  discharge  thereof,  such  removal 
shall  not  affect  the  rights  of  the  lienor,  either  in  respect  to  the 
remaining  real  property,  or  the  part  so  removed." 

Buildings  which  have  been  erected  on  lands  by  a  tenant,  under 
an  agreement  with  the  owner  that  the  lessee  shall  have  the  right 
to  remove  them,  are  not  chattels,  but  realty,  within  the  meaning 
of  the  Lien  Law,  and  one  who  acquires  a  lien  upon  such  buildings 
may  acquire  a  lien  therefor,  not  only  upon  the  buildings,  but 
upon  the  land  also,  as  the  buildings  form  part  of  the  realty. 
Hamilton  &  Dodge  Luniher  Co.  v.  Murray,  47  App.  Div.  289. 

A  building  is,  in  its  very  nature,  an  annexation  to  land,  and 
it  becomes  a  chattel  only  by  the  application  of  some  exceptional 
rule.  If  a  tenant,  having  a  right  to  remove  buildings  during  his 
term,  renews  his  lease  without  removing  them,  he  thereby  loses 
the  right  to  remove  them.  The  mere  right  to  remove  buildings 
does  not  make  them  chattels,  and  they  must  be  considered  real 
estate,  regardless  of  any  agreement  with  the  landlord,  to  which  a 
lien  will  attach.    lb, 

A  tenant  erected  a  ballroom  on  leased  premises.  The  party 
who  furnished  labor  and  materials  on  the  building  filed  a  lien. 
The  lien  was  foreclosed,  judgment  rendered  for  plaintiff,  and 
the  building  was  sold  under  execution.  Field,  that  the  tenant 
had  a  right  to  remove  the  building  during  his  term,  and  the  pur- 
chaser of  the  building  succeeded  to  that  right,  and  such  right 
could  not  be  defeated  by  a  fraudulent  surrender  of  the  lease  to 
the  landlord.     Omhony  v.  Jones,  19  N.  Y.  234. 

Assignment  for  the  benefit  of  creditors. —  Section  4  of  the 
Lien  Law  gives  a  lienor  a  right  to  file  a  lien  at  any  time  within 
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thirty  days  after  the  owner  of  the  land  makes  a  general  assign- 
ment for  the  benefit  of  creditors,  and  such  lien  will  'take  priority 
over  the  title  of  the  assignee,  and  the  latter  will  hold  the  land 
subject  to  the  lien,  as  if  it  had  been  filed  prior  to  the  assign- 
ment. Section  13  of  the  Lien  Law  gives  to  such  liens  specifically 
priority  over  the  conveyance  made  by  the  owner  to  his  trustee 
or  assignee  for  the  benefit  of  creditors. 

The  Lien  Law  thus,  in  terms,  protects  the  lienor  against  the 
general  creditors  of  an  insolvent  owner.  The  courts  in  constru- 
ing the  statute  have  extended  such  protection  to  the  lienor,  as 
against  the  general  creditors  of  an  insolvent  contractor  and  have 
invoked  in  their  behalf  the  doctrine  of  an  equitable  lien.  The 
Federal  courts  have  in  like  manner  declared  that  a  mechanic's 
lien,  under  a  State  law,  is  not  a  lien  "  obtained  through  legal 
proceedings,"  and  is  not,  therefore,  discharged  under  section  67f 
of  the  Bankrupt  Act,  if  filed  within  four  months  of  an  adjudi- 
cation in  bankruptcy  against  an  owner  or  contractor.  See 
section  13  of  the  Lien  Law,  post,  page  93,  and  authorities 
cited. 

Bights  and  Liability  of  Owner  and  Contractors. 

Owner's  liability. —  The  liability  which  attaches  to  an  owner 
for  work  done  or  materials  furnished  upon  his  land  is  the  same 
under  the  Lien  Law  of  1897  as  it  was  under  the  Lien  Law  of 
1885  (Laws  1885,  cliap.  342,  §  1).  The  language  of  the  Act 
of  1885  limited  the  owner's  liability  by  reason  of  all  liens  filed 
to  "  the  price  stipulated  and  agreed  to  be  paid  in  such  contract 
[contract  with  the  owner],  and  remaining  unpaid  at  the  time 
of  filing  such  lien,  or  in  case  there  is  no  contract,  then  the  amount 
of  the  value  of  such  labor  and  material  then  remaining  unpaid." 

IConeys  earned. — The  Court  of  Appeals,  in  construing  the 
language  of  the  Act  of  1885  as  to  rights  of  subcontractors  who 
sought  to  reach  moneys  "remaining  unpaid"  on  the  original 
contract  at  the  time  of  filing  their  liens,  held  that  the  liability 
of  the  owner  was  not  limited  to  what  was  actually  due  on  the 
original  contract  when  liens  were  filed,  but  extended  to  what 
had  been  earned  under  the  contract  at  the  date  of  filing,  and 
which  remained  unpaid,  although  such  sum  though  earned  was 
not  technically  due. 

To  illustrate.  A  contract  provides  that  the  contractor  shall 
be  entitled  to  a  specified  payment  when  the  plastering  is  com- 
pleted. The  amount  of  this  payment  let  us  suppose  is  $2,000. 
Plastering  usually  consists  of  three  coats,  the  "  brown  coat,"  the 
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"  scratch  coat  *'  and  the  "  white  coat."  After  two  coats  have  been 
put  on,  and  the  last  coat  has  been  finished  except  in  one  or  two 
rooms,  which  it  would  cost,  perhaps,  $50  to  finish,  the  contractor 
abandons  the  work.  Subcontractors  file  liens  as  soon  as  the  con- 
tractor defaults.  But  there  is  nothing  "  due  "  under  the  terms 
of  the  contract.  The  $2,000  payment  is  not  due  until  the  plaster- 
ing is  completed.  The  plastering  has  not  been  completed,  and 
it  will  cost  $50  to  finish  it.  But  there  has  been  a  breach  by  the 
contractor  before  the  $2,000  payment  is  due.  There  is  nothing 
technically  [^  remaining  unpaid,"  because  there  is  nothing  "  due." 
But  there  has  been  earned  under  the  contract  up  to  the  time  of 
the  breach  $1,950,  the  full  installment  of  $2,000  less  the  sum  of 
$50  required  to  complete  the  plastering.  The  Court  of  Appeals 
has  construed  the  words  of  the  Lien  Law  of  1885  in  such  a  case 
to  mean  that  the  owner  shall  be  liable  to  pay  by  reason  of  sub- 
sequent liens  filed  the  amount  earned  and  unpaid  on  the  original 
contract,  thus  limiting  his  liability  in  the  case  above  stated  to 
$1,950.  Under  the  construction  of  the  early  Lien  Laws,  where 
the  language  would  not  bear  out  a  broad  construction,  and  the 
courts  were  in  the  habit  of  construing  the  Lien  Law  strictly,  as 
in  derogation  of  the  common  law,  the  courts  have  held  that 
where  there  is  nothing  "  due  "  under  the  contract,  a  subsequent 
lienor,  or  subcontractor,  stood  in  no  better  position  than  the 
original  contractor,  and  if  nothing  was  "  due  "  to  him,  the  owner 
could  not  be  held  liable  on  claims  of  his  subcontractors.  If, 
however,  the  work  was  so  nearly  completed  as  to  work  great 
hardship  upon  those  whose  labor  and  materials  remained  in  the 
structure,  the  courts  applied,  as  far  as  possible,  the  doctrine  of 
substantial  performance.  Under  that  rule,  however,  the  element 
of  a  breach  of  contract  was  eliminated. 

Under  the  Lien  Law  of  1885,  however,  the  earlier  authorities 
are  not  harmonious  as  to  whether  a  subcontractor  can  enforce 
his  lien,  as  to  sums  earned,  after  the  work  has  been  abandoned 
by  the  contractor,  and  the  subcontractor  fails  to  complete. 
Larldn  v.  McMullin,  120  N.  Y.  206 ;  Hollister  v.  Mott,  132  N.  Y. 
18;  Weisman  v.  City  of  Buffalo,  10  N.  Y.  Supp.  569. 

Xonejrs  whioli  become  dne. —  The  Court  of  Appeals,  however, 
in  the  case  of  Van  Clief  v.  Van  Vechten,^  130  N.  Y.  531,  points 
out  that  there  was  no  provision  in  the  Lien  Law  which  declared 
that  a  subcontractor  is  obliged  to  perform  the  agreement  of  the 
original  contractor  to  enable  the  subcontractor  to  sustain  a  lien 
for  what  he  has  done  under  his  subcontract,  where  the  con- 
tractor has  been  guilty  of  a  breach.    The  statute  does  not  make 
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complete  performance  of  the  original  contract  a  condition  pre- 
cedent to  the  right  of  a  subcontractor  who  has  performed,  to 
file  a  lien,  and  enforce  it  to  the  extent  of  what  has  been 
"  earned ''  upon  the  original  contract  to  the  time  of  the  breach. 
And  if  the  contract  is  subsequently  completed  by  the  owner,  as 
agent  of  the  contractor,  in  conformity  with  the  terms  of  the 
contract,  the  lien  of  the  subcontractor  will  attach  to  moneys 
which  subsequently  become  due  thereunder,  over  and  above  cost 
of  completion.  The  court  by  Judge  Vann,  in  the  case  of  Van 
Clief  V.  Van  Vechten,  130  N.  Y.  571,  states  the  rule  in  this 
class  of  cases  as  follows : 

1.  If  anything  is  due  to  the  contractor  pursuant  to  the  terms  of  the 
contract  when  the  lien  is  filed,  it  [the  lien  of  the  subcontractor]  at- 
taches to  that  extent. 

2.  If  nothing  is  due  to  the  contractor,  according  to  the  contract, 
when  the  lien  is  filed,  but  a  certain  amount  subsequently  becomes  due 
thereunder,  the  lien  attaches  to  the  extent  of  that  sum. 

3.  If  nothing  is  due  to  the  contractor,  pursuant  to  the  contract, 
when  the  lien  is  filed,  and  he  abandons  the  undertaking  without  just 
cause,  but  the  owner  completes  the  building  according  to  the  contract, 
and  under  a  provision  thereof  permitting  it,  the  lien  attaches  to  the 
extent  of  the  difference  between  the  cost  of  completion  and  the  amount 
unpaid  when  the  lien  was  filed. 

In  the  Lien  Law  of  1897,  the  legislature  recognizing  the  jus- 
tice of  the  construction  given  by  the  courts  to  the  Lien  Law  of 
1885,  and  to  obviate  confusion,  inserted  in  the  Lien  Law,  in 
this  connection,  the  word  "  earned.'*  The  statute  now  provides 
(§4)  that  the  lien  filed  by  a  contractor,  subcontractor,  or  ma- 
terialman "  shall  not  be  for  a  sum  greater  than  the  sum  *  earned  * 
and  unpaid  on  the  contract,  at  the  time  of  filing  the  notice  of 
lien,  and  any  sum  subsequently  *  earned '  thereon."  Van  Clief  v. 
Van  Vechten,  130  N.  Y.  571. 

A  lien  of  a  subcontractor  which  attaches  to  an  installment  due 
from  the  owner  to  the  contractor  cannot  be  defeated  or  affected 
by  a  subsequent  breach  of  the  contract  by  the  principal  con- 
tractor. Anisansel  v.  Coggeshall,  83  App.  Div.  491 ;  Foshay  v. 
Rohimon,  137  N.  Y.  134;  Van  Clief  v.  Van  Vechten,  130  N.  Y. 
571. 

The  owner  of  the  property,  upon  the  filing  of  a  lien  by  a  sub- 
contractor, becomes  responsible  for  the  payment  of  the  claim, 
although  there  is  no  privity  of  contract  between  him  and  the 
claimant,  with  the  sole  limitation  that  such  liability  shall  not 
extend  beyond  the  amount  then  due  from  him  to  the  person 
with  whom  he  has  directly  contracted.    This  necessarily  involves 
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the  right  of  the  owner,  upon  pa}Tnent  of  any  such  lien,  to  charge 
his  contractor  with  the  amount  thereof. 

The  owner's  right  to  credit  such  payment  cannot  be  defeated 
by  a  transfer  of  the  debt  by  the  principal  contractor  voluntarily, 
or  by  an  assignment  for  the  benefit  of  his  creditors.  Reading 
Hardware  Co,  v.  City  of  New  York,  27  App.  Div.  448 ;  Matter 
of  Christie's  Mfg.  Co.,  36  N.  Y.  Supp.  923. 

Nothing  due  or  earned. —  The  liability  of  the  owner,  how- 
ever, must  be  predicated  upon  a  debt,  due  and  owing  by  him 
to  the  contractor  -or  subcontractor.  If  there  is  no  debt  of  the 
owner,  there  can  be  no  lien  upon  the  owner's  land.  The  statute 
authorizes  the  land  to  be  sold,  and  the  avails  applied  to  satisfy 
the  lien  which  the  creditor  has  filed.  If  there  is  nothing  due 
from  the  owner,  to  which  the  lien  can  attach,  his  lands  cannot 
be  sold  to  pay  a  debt  which  he  does  not  owe,  and  for  which  he  is 
not  liable.  If  the  owner  owes  nothing  when  the  lien  is  filed, 
and  nothing  thereafter  becomes  due  from  him,  the  lien  must  fail, 
and  the  lienor  will  be  confined  to  a  personal  judgment  against 
the  party  liable  for  the  debt.  Madden  v.  Lennon,  23  Misc.  704; 
Hawkins  v.  Burrell,  69  App.  Div.  462 ;  Craig  v.  Blake,  27  Misc. 
546;  La  Pista  v.  Weil,  20  Misc.  555;  Keavey  v.  De  Rago,  20 
Misc.  105;  Heckman  v.  Pinkney,  81  N.  Y.  211;  Crane  v.  Oen- 
nin,  60  N.  Y.  127;  Cheney  v.  Troy  Hospital,  65  N.  Y.  282; 
Carman  v.  Mclncrow,  13  N.  Y.  70;  Doughty  v.  Devlin,  1  E.  D. 
Smith,  625. 

The  owner  became  directly  responsible  to  the  materialman, 
because  the  contractor  was  not  able  to  get  the  materials  for  the 
work  on  credit.     The  owner  wrote  the  materialman  as  follows : 

"  I  will  be  responsible  for  material  delivered  to  Mr.  Lindsay 
on  my  job,  142nd  St.  and  Lenox  Ave.,  to  the  amount  of  $2,400. 
My  contract  is  half  cash  and  note,  payment  to  be  made  as  the 
work  progresses.  You  can  draw  on  me  with  Mr.  Lindsay's 
order." 

The  owner  paid  the  materialman  the  full  $2,400  for  the  ma- 
terials delivered,  and  liens  were  subsequently  filed  by  subcon- 
tractors of  Lindsay.  Held,  that  as  the  owner  had  paid  the  con- 
tract in  full,  nothing  was  due  the  contractor  when  the  liens  were 
filed,  nothing  thereafter  became  due  to  him,  and  the  liens  could 
not  be  sustained.    Craig  v.  Blake,  27  Misc.  546. 

It  is  not  essential,  however,  that  there  must  be  something 
due  from  the  owner  at  the  time  of  filing  the  lien,  because  a  lien 
may  be  filed  in  anticipation  of  labor  to  be  performed  or  ma- 
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terials  to  be  furnished.  It  may  be  filed  when  the  contract  is 
made,  and  prior  to  its  completion.  It  may  be  filed  when  nothing 
is  due  from  the  owner. 

In  such  cases  the  lien  will  attach  to  what  may  subsequently 
become  due,  or  to  what  may  be  subsequently  earned  under  the 
contract,  intermediate  the  filing  of  the  lien  and  the  commence- 
ment of  the  action  to  enforce  it.  And  if  something  was  due 
when  the  action  was  begun,  the  lien  may  be  enforced  as  to 
whatever  may  become  due  up  to  the  time  of  the  trial.  Ringle 
V.  Wallis  Iron  Works,  85  Hun,  279 ;  s.  c,  149  N.  Y.  439 ;  Sul- 
livan V.  Brewster,  1  E.  D.  Smith,  681. 

But  if  nothing  becomes  due  from  the  owner  after  the  lien  is 
filed,  and  before  the  action  to  foreclose  is  begun,  the  lien  must 
fail,  and  plaintiff  can  recover,  if  at  all,  only  a  personal  judg- 
ment against  the  party  liable  for  the  debt,  if  he  be  a  person 
other  than  the  owner.  See  Code  Civ.  Proc.,  §  3412,  post,  page 
169,  and  authorities  there  cited. 

Payments  in  good  faith. —  The  owner,  however,  cannot  escape 
liability  upon  the  ground  that  there  was  nothing  due,  or  to 
become  due,  under  the  contract  when  the  lien  was  filed,  unless 
the  payments  made  by  him  upon  the  contract  were  made  in 
good  faith,  in  conformity  with  the  terms  of  the  contract,  and 
were  not  made  by  collusion  or  with  intent  to  avoid  the  provi- 
sions of  the  Lien  Law.  If  the  owner,  without  knowledge  that 
any  liens  have  been  filed,  pays  the  contractor  in  good  faith,  as 
provided  by  the  terms  of  has  contract,  he  will  be  protected. 
With  this  object  in  view,  section  11  of  the  Lien  Law  declares 
that  when  a  notice  of  lien  has  been  filed,  a  copy  of  it  may  be 
served  upon  the  owner,  at  any  time  within  ten  days  thereafter. 
The  failure  to  serve  the  notice  will  not  defeat  the  lien,  but  if 
the  owner,  having  no  knowledge  of  the  fact  of  the  filing  of 
the  lien,  pays  money  in  good  faith  "to  any  contractor  or  any 
person  claiming  a  lien,''  he  will  be  protected  in  such  payments. 

It  has  been  held  that  in  the  absence  of  fraud  or  collusion, 
where  the  owner  paid  the  principal  contractor  the  full  amount 
due  upon  the  contract,  a  subcontractor,  who,  after  such  pay- 
ment, proceeded  with  his  work,  cannot  hold  the  owner  for 
moneys  due  to  him  from  the  contractor,  on  the  theory  of  con- 
sent, as  such  owner  could  not  be  held  liable  to  pay  a  greater 
sum  than  the  amount  he  agreed  to  pay,  and  which  remained 
unpaid  at  the  time  of  the  filing  of  the  lien.  De  Lorenzo  v.  Von 
Raitz,  4:4:  App.  Div.  329.     See  also  Miller  v.  Smith,  20  App. 


Digitized  by  LjOOQ IC 


Owner's  Default.  49 

Div.  507;  Banham  v.  Roberts,  78  Hun,  246;  Rohbins  v.  Arendt, 
148  N.  Y.  617;  and  §§  7  and  11  of  the  Lien  Law,  post,  pages 
75,  90,  and  authorities  there  cited. 

OptioiL  as  to  payments. —  A  contract  in  which  the  owner  re- 
serves an  option  "  to  make  or  not  to  make  payments  during  the 
continuance  of  any  lien  or  liens  that  may  be  filed''  in  the 
county  clerk's  office  against  the  premises  for  work  or  materials 
furnished,  such  option  will  not  operate  to  bar  the  contractor's 
right  to  foreclose  his  lien,  unless  the  owner  stands  upon  his 
option  not  to  pay  till  all  liens  are  discharged,  where  plaintiff 
sought  to  tr}'  not  only  his  own  rights  but  the  rights  of  other 
lienors.     Weber  &  Co.  v.  Hearn,  49  App.  Div.  214. 

Owner's  default. —  Where  the  owner  makes  default  and  re- 
fuses to  pay  the  contractor  an  installment  due  under  the  con- 
tract, the  latter  may  rescind,  and  the  owner  becomes  liable  to 
the  subcontractor  and  materialmen  to  the  extent  of  the  sums 
remaining  due  and  unpaid  at  the  time  of  the  breach.  The 
owner  himself  being  in  default  cannot  thereafter  put  the  con- 
tractor and  subcontractors  in  default.  Person  v.  Stoll,  72  App. 
Div.  141;  affirmed,  174  N.  Y.  548;  Graf  v.  Cunningham,  109 
N.  Y.  369 ;  Snyder  v.  City  of  New  York,  74  App.  Div.  421. 

In  such  case  the  contractor  may  elect  to  rescind,  and  the 
subcontractor  can  then  recover  upon  a  quantum  meruit  the  rea- 
sonable value  of  the  work  done  and  materials  furnished;  or  he 
may  proceed  with  the  performance  of  the  contract,  and  bring 
an  action  to  recover  the  contract  price  and  foreclose  his  lien 
therefor.  Person  v.  Stoll,  72  App.  Div.  141,  affirmed,  174  N.  Y. 
548 ;  Wharton  &  Co,  v.  Winch,  140  IST.  Y.  287. 

The  city  made  default  upon  a  mimicipal  contract  by  refusing 
to  pay  the  contractor  an  installment  when  it  became  due  and 
refused  to  deliver  a  certificate  as  to  an  installment  of  finished 
work.  Held,  that  the  city  thereby  lost  the  right  to  declare  the 
contract  canceled,  and  cannot  put  the  contractor  in  default 
by  such  declaration  if  the  contractor  is  not  guilty  of  any  breach. 
To  permit  the  city  to  do  so  would  be  to  allow  it  to  take  advan- 
tasre  of  its  own  wrong.  Snyder  v.  City  of  New  York,  74  App. 
Div.  421. 

A  contractor  agreed  that  he  should  be  paid  for  his  work  as 
soon  after  completion  thereof  as  the  o-vmer  could  raise  a  mort- 
gage for  an  amount  sufficient  to  pay  the  existing  mortgage  and 
cost  of  the  improvements  to  be  made  by  the  contractor.  Upon 
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substantial  performance  the  contractor  may  file  a  lien,  but  he 
can  not  enforce  it  until  the  owner  is  in  default  for  failing  to 
secure  the  mortgage  out  of  the  proceeds  of  which  to  pay  the  con- 
tractor.   Firth  V.  Rehfeldt,  30  App.  Div.  326. 

And  if  the  contractor  oflEers  to  loan  the  owner  the  money  to 
take  up  the  existing  mortgage  and  to  accept  from  her  a  mort- 
gage for  the  amount  of  his  claim,  and  the  owner  refuses  the 
offer,  she  is  in  default  upon  her  contract  and  the  lienor  may 
proceed  to  foreclose.    lb, 

Abandanment  by  mntnal  cansent. —  Where  a  contract  is  sus- 
pended or  abandoned  by  mutual  consent  on  account  of  street- 
opening  proceedings,  the  contractor  is  entitled  to  recover  what 
had  been  earned  on  the  contract  to  the  time  of  its  abandonment. 
Laurence  v.  Congregational  Church,  164  N.  Y.  115. 

AbandonmeiLt  by  oontractor. —  The  rule  is  well  settled  that 
where  work  has  been  abandoned  by  the  contractor  and  the  con- 
tract contains  a  clause  whereby  the  owner  reserves  the  right 
to  complete  after  a  breach  by  the  contractor,  after  his 
failure  to  do  so,  upon  notice,  the  owner  may  elect  either  to 
declare  a  forfeiture  or  complete  the  work  himself.  If  he 
elects  to  complete  he  waives  the  right  to  declare  a  forfeiture 
and  the  contractor  is  entitled  to  receive  any  balance  of  the  con- 
tract price  remaining  over  and  above  the  cost  of  completion. 
White  V.  Livingston,  69  App.  Div.  361 ;  Van  Clief  v.  Van  Vech- 
ten,  130  N.  Y.  571;  Oraf  v.  Cunningham,  109  N.  Y.  369; 
Murphy  v.  Buckman,  66  N.  Y.  297;  Ogden  v.  Alexander,  140 
N.  Y.  356;  Robinson  v.  Chinese  Charitable  Assn,,  35  App.  Div. 
439. 

Where  a  subcontractor  voluntarily  abandons  his  contract  and 
requests  the  contractor  to  complete  it  for  the  account  of  the 
subcontractor,  for  one-half  the  profits,  a  lien  for  labor  and 
materials  furnished  by  the  subcontractor  will  not  attach  to 
an  unpaid  installment  of  the  contract  price  which  it  was  ex- 
pressly agreed  should  not  be  due  till  the  completion  of  the  work, 
nor  to  an  installment  not  due  at  the  time  of  the  breach.  The 
burden  of  proof  is  on  plaintiff  to  show  that  there  was  a  surplus 
after  completion,  and  the  court  will  not  presume  that  there  was 
such  a  surplus,  but  plaintiff  must  show  it.  Brainard  v.  County 
of  Kings,  155  N.  Y.  538. 

A  subcontractor  can  acquire  no  lien  upon  premises  after  the 
contractor  has  abandoned  the  work,  if  it  clearly  appears  that 
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a  sum  equal  to  20  per  cent,  of  the  contract  price,  which  the 
owner  was  authorized  to  retain  until  the  work  was  completed 
and  accepted  by  the  architect,  never  became  due  under  the 
contract.    Hawkins  v.  Burrell,  69  App.  Div.  462. 

If  the  owner,  after  the  contractor  has  abandoned  the  work, 
does  not  choose  to  declare  a  forfeiture,  but  completes  the  con- 
tract under  a  provision  contained  therein,  giving  him  the  right 
to  do  so,  the  contractor  may  file  a  lien  for  the  amount  due 
under  the  contract  after  deducting  the  cost  of  completion. 
Robinson  v.  Chinese  Charitable  Assn.,  35  App.  Div.  439. 

Campletion  by  surety. —  The  contractor,  White,  after  part 
performance,  abandoned  the  work  when  nothing  was  due  him. 
Thereafter  his  surety,  Smith,  took  an  assignment  of  the  un- 
completed contract  and  finished  it  under  an  agreement  between 
himself,  the  owner  Schile,  and  the  defaulting  contractor,  and 
filed  a  lien.  Subcontractors  of  White  filed  liens  for  work  done 
prior  to  the  abandonment.  Held,  that  the  completion  by  the 
surety  was  not  done  under  a  new  and  independent  contract,  but 
under  the  original  contract,  and  was  completed  subject  to  the 
liens  of  the  subcontractors.    Smith  v.  Lange,  81  App.  Div.  192. 

Co8t  of  oampletian  after  abandanment. —  Where  the  con- 
tractor makes  default  and  abandons  the  work,  and  the  owner 
completes  the  contract  as  agent  of  the  defaulting  contractor, 
and  the  contract  provides  that  the  expense  of  completion  shall 
be  deducted  from  the  contract,  the  owner  is  entitled  to  charge 
the  defaulting  contractor,  in  a  suit  to  enforce  the  lien  by  the 
latter,  the  sum  actually  expended  by  the  owner  to  complete. 
Expert  testimony  as  to  what  the  contract  could  be  completed 
for  is  wholly  immaterial.  Riley  v.  Kenney,  33  Misc.  384; 
Robinson  v.  Chinese  Charitable  Assn.,  35  App.  Div.  439; 
Schmoll  V.  O'Brien^  25  Misc.  699;  Zimmerman  v.  Jourgensen, 
14  N.  T.  Supp.  548. 

This  rule  prevails  unlesfl  the  contractor  is  able  to  establish 
that  there  had  been  negligence  in  the  manner  in  which  the  de- 
fendant had  proceeded  to  complete  the  contract,  no  matter  how 
many  theorists  might  say  that  it  could  have  been  done  for 
much  less.    76. 

Performance,  and  Excuse  for  Non-Performance. 

Substantial  performance. —  If  plaintiff  claims  that  he  has 
performed  his  contract  he  must  prove  complete  performance. 
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But  if  he  relies  upon  a  substantial  performance,  the  owner  be- 
comes liable,  after  deducting  from  the  contract  price  trifling 
omissions  which  it  has  been  shown  were  not  supplied  under  the 
contract  during  the  progress  of  the  work. 

In  this  class  of  cases,  for  labor  performed  and  materials 
furnished  under  a  building  contract,  the  injustice  of  allowing 
an  honest  contractor  to  forfeit  hundreds,  perhaps  thousands,  of 
dollars,  which  would  enhance  the  property  of  the  owner,  be- 
cause of  some  trifling  or  unimportant  omission,  which  could 
be  readily  supplied,  is  apparent. 

The  strict  rule  of  complete  performance  of  a  building  con- 
tract has  been  relaxed  by  the  courts  in  so  far  as  to  allow  a  re- 
covery where  substantial  performance  has  been  shown.  Crouch 
V.  Gutman,  134  N.  Y.  45;  Nolan  v.  Whitney,  88  N.  Y.  648; 
Woodward  v.  Fuller,  80  N.  Y.  312 ;  Hall  v.  Long,  34  Misc.  1 ; 
Glacius  V.  Black,  50  N.  Y.  145;  Ringle  v.  Wallis  Iron  Works, 
149  N.  Y.  439. 

As  to  what  constituted  a  substantial  performance,  where  that 
is  the  issue,  is  a  question  of  fact,  and  the  burden  of  proof 
is  on  the  plaintiff.  Taylor  v.  Baldwin,  10  Barb.  626;  Smyth 
V.  Marsich,  4  App.  Div.  171 ;  Beardsley  v.  Cook,  143  N.  Y.  143. 

As  to  what  constitutes  substantial  performance;  each  case 
must  depend  upon  the  facts  and  circumstances  under  which 
the  claim  is  made.  The  claim  must  be  an  honest  one,  and  the 
failure  to  complete  must  be  unintentional  and  not  due  to  bad 
faith,  or  a  willful  departure  from  the  plans  and  specifications. 

Elements  of  substantial  performanoe. —  The  elements  which 
must  appear  to  support  a  claim  for  substantial  performance 
are  well  defined  by  Mr.  Justice  Landon  in  Spence  v.  Ham,  27 
App.  Div.  379.    In  this  connection  the  court  said : 

"  Substantial  performance  as  defined  by  the  authorities  per- 
nuts  only  such  omissions  or  deviations  from  the  contract  as  are 
inadvertent  and  unintentional,  are  not  due  to  bad  faith,  do 
not  impair  the  structure  as  a  whole,  are  remediable  without 
doing  material  damage  to  other  parts  of  the  building  in  tearing 
down  and  reconstructing,  and  may  without  injustice  be  com- 
pensated for  by  deductions  from  the  contract  price.  So  much 
is  allowed  in  building  contracts  because  of  the  hardship  to  the 
contractor  if  slight  unintentional  deviations  should  bar  his 
recovery.''    Spence  v.  Ham,  27  App.  Div.  379. 

What  is  not  substantial  performanoe. —  A  claim  to  support 
a  substantial  performance  must  be  an  honest  one.    If  it  appears 
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that  there  has  been  a  willful  departure  from  the  plans  and 
specifications,  that  inferior  materials  have  been  used,  that  plain- 
tiff has  slighted  the  work,  and  has  left  undone  those  thinga 
which  show  that  there  was  no  substantial  performance,  the  lien 
will  be  defeated  and  the  claim  under  it  disallowed.  If  the 
jury,  or  the  court  at  Special  Term,  should  allow  a  claim,  based 
on  the  plea  of  substantial  performance,  which  is  clearly  without 
merit,  the  appellate  court  will  reverse  the  judgment  upon  the 
ground  that  there  is  no  sufficient  evidence  to  support  the  claim. 
Evidence  which  shows  that  the  contract  has  been  evaded  and 
that  there  has  been  an  utter  failure  to  substantially  carry  out 
its  provisions  cannot  support  a  judgment  of  substantial  per- 
formance.   Anderson  v.  Petereit,  86*  Hun,  600. 

The  relaxation  of  the  rule  that  plaintiff  in  an  action  must 
show  performance  when  that  is  a  condition  of  payment,  was  not 
intended  to  permit  courts  and  juries  in  cases  arising  under 
building  contracts  to  substitute  a  money  indemnity  as  an 
equitable  compensation  for  the  unfulfilled  covenants  of  the 
contract,  but  arose  because  of  the  difficulty  of  complying  with 
entire  exactness  with  all  the  particulars  embodied  in  this  class 
of  contracts.  Anderson  v.  Petereit,  86  Hun,  600;  Crouch  v. 
Outman,  134  N.  Y.  45 ;  Smith  v.  Ruggiero,  52  App.  Div.  382. 

The  question  of  substantial  performance  depends  mainly  on 
good  faith,  and  it  must  appear  that  the  plaintiff  has  attempted 
to  comply  with  all  the  details  of  the  contract  and  has  failed 
only  in  slight  or  unimportant  details  that  may  be  readily  sup- 
plied. 

But  if  the  evidence  shows  that  the  defects  permeate  the  entire 
work,  and  that  there  has  been  a  willful  departure  from  the 
plans  and  specifications,  and  defects  exist  that  cannot  well  be 
remedied,  there  has  been  no  performance  at  all,  and  there  can 
be  no  recovery.  The  doctrine  of  substantial  performance  can 
never  be  used  to  aid  a  dishonest  contractor. 

The  owner  has  a  right  to  have  his  building  erected  in  ac- 
cordance with  his  own  ideas  as  to  strength  and  utility ;  and  the 
contractor  is  bound  to  construct  it  as  agreed.  If  he  departs 
from  the  plans,  substitutes  inferior  materials,  or  uses  such 
as  are  not  specified  and  are  not  of  the  required  quality ;  departs 
from  specified  dimensions,  "the  law  will  not  allow  him  to 
allege  that  he  has  made  as  good  a  building  as  the  one  he  has 
engaged  to  erect.**    Smith  v.  Brady,  17  N.  Y.  186. 

Substantial  performance. —  Upon  an  issue  as  to  whether  the 
plaintiff  lienor  had  substantially  performed  his  contract  the 
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court  at  Special  Term  found  that  the  amount  of  work  under  the 
contract  was  $17,393,  and  that  the  amount  which  ought  rea- 
sonably to  be  deducted  therefrom,  for  work  unperformed  or  to 
]ye  made  good,  was  $317.  On  appeal  held  that  plaintifif  had 
shown  substantial  performance.  Cullen  v.  Gallagher,  28  App. 
Div.  173. 

In  an  action  where  plaintifif  claimed  substantial  performance 
it  appeared  that  he  had  been  guilty  of  departures  and  omissions 
from  the  plans  and  specifications,  which  must  have  been  inten- 
tional omissions  or  intentional  bad  work,  relating  to  thickness 
of  walls,  height  of  partition  stalls,  plumbing  work,  shaft  for 
fresh  air,  want  of  pillars  or  stones  under  posts  supporting 
girders,  and  other  defects.  Held,  that  the  defects  pervaded  the 
entire  work,  that  a  substantial  performance  was  not  shown,  and 
the  complaint  was  properly  dismissed.  Smith  v.  Ruggiero,  52 
App.  Div.  382. 

Excnse  for  nonperformanoe. —  If  the  plaintiil  has  failed  to 
complete  his  contract  by  reason  of  the  fact  that  there  has  been 
a  default  on  the  part  of  the  owner,  or  that  he  has  not  been  able 
to  do  so  because  work  which  had  to  be  performed  before  plain- 
tiff could  finish  had  not  been  done,  or  for  any  reason  which  is 
not  attributable  to  any  fault  on  plaintiflE's  part,  the  latter  will 
be  excused  from  performance.  In  such  case  he  may  file  a  lien 
for  what  he  has  done,  and  recover  thereunder  upon  a  qiuintum 
meruit  its  reasonable  worth  and  value.  White  v.  Livingston, 
69  App.  Div.  361 ;  Lennon  v.  Smith,  23  App.  Div.  293 ;  Wyckojf 
V.  Taylor,  13  App.  Div.  240 ;  Beatty  v.  Searls,  74  App.  Div.  214 ; 
Wright  v.  Reusens,  133  N.  Y.  298;  Hunter  v.  Walter,  12  N.  Y. 
Supp.  60. 

If  plaintiil  relies  upon  excuse  for  nonperformance  he  must 
allege  it  in  the  complaint.  If  he  alleges  a  substantial  perform- 
ance, and  the  answer  puts  \he  question  of  substantial  per- 
formance in  issue,  plaintiff  will  not  be  allowed  to  show  excuse 
for  nonperformance,  without  amending  the  complaint.  The  rules 
of  evidence  on  the  issues  are  entirely  different.  In  an  action 
for  substantial  performance  evidence  of  the  value  of  labor  per- 
formed and  materials  furnished  may  be  shown  by  the  contract, 
as  that  is  sued  upon,  and  is  evidence  of  the  agreed  price.  But 
where  plaintiff  is  excused  from  performing,  because  there  has 
been  a  breach  of  the  contract  by  defendant,  the  contract  has 
been  violated  and  plaintiff  must  prove  the  reasonable  value  of 
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the  labor  and  materials  independent  of  the  contract  Lindblad 
V.  Lynde,  81  App.  Div.  603. 

Where  it  was  shown  that  a  contractor,  for  lathing  and  plaster- 
ing, has  been  delayed  through  no  fault  of  his,  but  by  acts  of 
the  building  department,  and  acts  of  the  owner  in  failing  to 
maintain  the  premises  in  a  condition  to  receive  the  plastering 
in  accordance  with  a  trade  custom,  the  plasterer  is  excused  for 
the  delay,  and  his  discharge,  pending  such  delay,  is  unauthor- 
ized.    Carney  v.  Reilly,  18  Misc.  11. 

As  to  what  acts  constitute  excuse  for  nonperformance,  see 
also  Henderson  v.  Sturgis,  1  Daly,  366;  Sproessig  v.  Kentel, 
17  N.  Y.  Supp.  839;  Fogg  v.  Suburban  Transit  Co.,  90  Hun, 
274;  Weeks  v.  Little,  9  Abb.  N.  C.  415;  Smith  v.  O'Donnell, 
15  Misc.  98;  Wolf  v.  Horn,  12  Misc.  100. 

Doctrine  op  Waiver. 

Waiver. —  The  doctrine  of  waiver  is  frequently  invoked  in 
actions  relating  to  mechanics'  liens.  A  party  may,  by  his  acts 
and  conduct,  so  change  the  relative  position  of  the  parties  as 
to  waive  rights  which  otherwise  would  have  accrued.  The 
question  as  to  waiver  arises,  as  to  the  various  provisions  of  the 
contract,  which  may  or  may  not  be  waived  by  the  acts  of  the 
parties,  as  to  the  disposition  of  the  funds,  or  surplus  moneys 
arising  from  foreclosures  by  prior  liens,  and  as  to  collateral 
security  which  a  "  lienor "  frequently  takes  to  secure  the  debt 
evidenced  by  the  lien,  and  in  other  particulars. 

The  proof  required  to  establish  a  waiver  of  the  provisions  of 
a  written  contract  must  be  clear  and  must  be  sustained  by  a  pre- 
ponderance of  evidence.    Woarms  v.  Becker,  84  App.  Div.  491. 

Waiver,  occupation  of  premises  not. —  An  owner  who  exam- 
ines the  house  and  points  out  many  defects  in  its  construction, 
which  he  requires  shall  be  remedied,  does  not,  by  taking  posses- 
sion of,  and  occupying  the  house,  waive  other  and  further  de- 
fects in  the  building  which  he  had  not  discovered  when  he  took 
possession.    Spence  v.  Ham,  27  App.  Div.  379. 

Waiver  —  Taking  security. —  A  lienor  is  not  precluded  from 
taking  security  for  the  amount  due  him  for  his  labor  or  ma- 
terials. A  subcontractor  took  from  the  contractor  a  note  for 
the  amount  due  from  the  latter,  which  expired  prior  to  time 
within  which  a  lien  could  be  filed.  Held,  that  the  taking  of 
the  note  did  not  extinguish  the  debt  or  constitute  a  waiver  of 
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the  right  to  file  a  lien.  Miller  v.  Smith,  20  App.  Div.  507; 
Jones  V.  Moore,  67  Hun,  109 ;  Donovan  v.  Frazier,  15  App.  Div. 
521. 

An  owner  gave  his  note  to  a  subcontractor,  to  be  used  by  the 
latter  in  payment  for  materials  used  in  the  building.  The  note 
was  given  to  the  materialman,  but  was  not  paid  at  maturity. 
In  an  action  to  foreclose  a  lien  by  a  general  contractor,  in  which 
the  materialman  was  made  a  party,  having  filed  a  lien,  held, 
that  the  materialman  was  not  obliged  to  sue  at  law  on  the 
note,  but  was  entitled  to  a  lien  for  the  amount  due  upon  the 
note,  and  upon  his  lien.    Hall  v.  Long,  34  Misc.  1. 

See  also  as  to  right  of  lienor  to  take  securities  for  the 
debt  evidenced  by  the  lien,  Linneman  v.  Bieber,  85  Hun, 
477;  Keogh  Mfg.  Co,  v.  Eisenberg,  7  Misc.  79;  Teaz  v. 
Christie,  2  E.  D.  Smith,  621;  AUhouse  v.  Warren,  2  E.  D. 
Smith,  657;  Miller  v.  Moore,  1  E.  D.  Smith,  739;  Carter  v. 
Byzantium,  1  ClifF.  1;  Abram  v.  Boyd,  7  Daly,  30;  Baley  v. 
Adam^,  14  Wend.  201;  Hall  v.  Pettigrew,  10  Hun,  609. 

Waiver  by  agreemeiLt. —  Lienors  agreed  in  writing  with  a 
mori;gagee  who  had  sold  the  premises  against  which  liens  were 
filed  in  foreclosure  of  a  prior  mori;gage,  that  if  the  mori;gagee 
would  distribute  the  surplus  moneys  in  foreclosure,  as  directed 
in  the  written  agreement,  they  would  satisfy  their  liens.  Held, 
that  the  lienors  thereby  waived  any  right  to  participate  in  the 
surplus  moneys.     Taylor  v.  Butcher,  60  App.  Div.  531. 

Waiver  terminated. —  A  building  contract  provided  that  the 
work  should  be  done  to  the  satisfaction  of  the  architect,  to  be 
testified  by  his  certificate,  and  made  such  certificate  a  con- 
dition precedent  to  payment.  The  parties  agreed  to  waive  the 
certificate  and  submit  all  matters  in  dispute  to  arbitrators. 
The  contractor  subsequently  terminated  the  arbitration.  Held, 
that  in  so  doing  he  terminated  the  waiver  of  the  architect's 
certificate  and  the  parties  became  restored  to  their  rights  under 
the  contract.    Fox  v.  Powers,  65  App.  Div.  112. 

Waiver  —  Architect's  certificate. — An  architects  certificate  is 
intended  to  inform  the  owner  of  the  fact  of  completion.  The 
contractor  defaulted  and  the  contract  was  completed  by  the 
owner  as  agent  of  the  defaulting  contractor.  Held,  that  the 
owner,  by  himself  assuming  the  performance  of  the  contract, 
thereby  waived  the  production  of  the  architect's  certificate. 
Hall  V.  Long,  34  Misc.  1. 
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Waiver  —  Noiie  for  continuing  breach. —  Under  a  building 
contract  to  perform  labor  and  furnish  materials  within  a  time 
specified  in  the  contract,  time  is  prima  facie  of  the  essence  of 
the  contract,  and  failure  to  complete  within  the  time  constitutes 
a  breach  which  justifies  its  termination. 

This  breach  is  not  waived,  if  the  contractor  after  the  time 
limit  proceeds  with  the  work,  as  there  is  a  continuing  breach 
authorizing  a  forfeiture  at  any  time.  Wyckoff  v.  Ta/ylor,  13 
App.  Div.  240. 

Specific  Provisions  of  Contract. 

Contract  —  When  severable. —  A  contract  is  entire  when  the 
parties  intend  that  the  promise  by  one  party  is  conditional 
upon  entire  performance  of  his  part  of  the  contract  by  the 
other  party.  The  contract  is  said  to  be  severable  when  the 
part  to  be  performed  by  one  party  consists  of  several  distinct 
and  separate  items,  and  the  price  to  be  paid  by  the  other  is 
apportioDed  to  each  item  or  is  left  to  be  implied  by  law.  Wing 
V.  Corhin,  142  N.  Y.  340. 

For  the  application  of  the  rule  as  to  entire  and  severable 
contracts,  see  White  v.  Livingston,  69  App.  Div.  361. 

Contract  —  Quantum  meruit. —  If  the  owner  is  in  default 
under  his  contract  for  failure  to  pay  the  contractor  an  install- 
ment due,  which  the  contractor  has  a  right  to  demand,  the 
contractor  is  no  longer  bound  to  proceed  with  the  contract,  as 
the  owner  has  been  guilty  of  a  breach.  He  has  a  valid  claim 
against  the  owner,  upon  a  quantum  meruit,  for  work  done  and 
materials  furnished,  and  upon  proper  proof  of  such  facts  he 
may  enforce  a  lien  therefor.  \Yhite  v.  Livingston,  69  App. 
Div.  361. 

As  to  proof  of  value,  in  an  action  upon  a  quantum  meruit,  see 
Evidence,  post,  page  145. 

Contract  —  Beformation. —  Where  a  dispute  arises  as  to  the 
construction  of  a  contract,  and  not  to  a  construction  of  the 
drawings  and  specifications,  it  is  the  duty  of  defendant  to  plead 
mistake  and  demand  judgment  for  a  reformation  of  the  con- 
tract.   Isaacs  V.  Dawson,  70  App.  Div.  232. 

In  such  case  a  clause  in  the  contract  that  any  dispute  as 
to  the  meaning  of  drawings  and  specifications  shall  be  decided 
by  the  architect,  whose  decision  shall  be  conclusive,  has  no  ap- 
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plication,  as  the  dispute  concerns  a  construction  of  the  con- 
tract,   lb. 

Contract  —  Deciuon  of  arohiteot. —  A  provision  in  a  building 
contract  that  the  work  shall  be  done  according  to  the  plans  and 
specifications,  and  if  any  dispute  arises  as  to  their  true  construc- 
tion and  meaning  the  decision  of  the  architect  shall  be  final, 
does  not  make  the  architect  an  arbitrator  to  finally  determine 
whether  work  done  by  the  subcontractor  has  been  performed  in 
accordance  with  the  contract.  S chilling er  Cement  Co.  v.  Ar- 
nott,  152  N.  Y.  584. 

Architect's  certificate. —  Where  plaintiff  claims  performance 
of  a  municipal  contract,  which  provides  that  an  architect's  cer- 
tificate must  be  furnished  as  a  condition  precedent  to  the  con- 
tractor's right  to  receive  payment,  he  cannot  recover  upon  the 
ground  that  the  certificate  was  unreasonably  withheld,  imless 
he  alleges  such  unreasonable  withholding  in  the  complaint. 
Dwyer  v.  The  Mayor  of  New  York,  77  App.  Div.  224,  citing 
Weeks  v.  O'Brien,  141  N.  Y.  199 ;  MacKnight  &  Fliniic  Stone 
Co,  V.  Mayor,  160  N.  Y.  80. 

But  if  the  work  has  been  completed  by  the  city  under  the 
contract,  after  abandonment  by  the  contractor  for  a  less  sum 
than  the  contract  price,  the  defaulting  contractor  may  recover 
from  the  city  the  balance  under  the  contract  over  and  above  the 
cost  of  completion,  without  regard  to  the  architect's  certificate. 
Dwyer  v.  The  Mayor  of  New  York,  77  App.  Div.  224. 

Architect's  certificate. —  The  contract  provided  that  "no 
change  will  be  made  in  any  of  the  materials  called  for  in  the 
specifications  unless  permission  in  writing  is  given  by  the  ar- 
chitects." Held,  that  a  change  in  materials  was  a  breach  unless 
written  permission  by  the  architect  was  shown;  that  his  writ- 
ten approval  of  the  work  containing  the  changed  material  was 
not  equivalent  to  written  permission  to  substitute  other  mate- 
rials within  the  meaning  of  the  contract.  UUommedieu  v. 
Winthrop,  59  App.  Div.  192. 

Under  such  a  contract  the  architect  has  no  power  to  vary  the 
terms  of  the  instrument  and  cannot  authorize  substituted  mate- 
rials except  by  permission  in  writing.    lb. 

If  the  architect's  certificate  is  a  condition  precedent  under 
the  contract  to  a  right  to  a  payment,  there  can  be  no  recovery 
unless  the  certificate  is  produced,  or  unless  it  is  alleged  in  the 
complaint  and  proved  at  the  trial  that  such  certificate  was  un- 


Digitized  by  LjOOQ IC 


MUXICIPAL   LlEXS.  59 

roasonably  withheld.  UUommedieu  v.  Winihrop,  59  App.  Div. 
11)2;  Decker  v.  O'Brien,  1  App.  Div.  81;  Smith  v.  Smith,  7 
Misc.  37 ;  Beecher  v.  Schubacfc,  23  X.  Y.  Supp.  604,  affirmed, 
1  App.  Div.  309;  Weeks  v.  O'Brien,  141  X.  Y.  199  ;IIighton  v. 
Z>maw,  19  N.  Y.  Supp.  395,  affirmed,  139  X.  Y.  607 ;  Murdock 
V.  Jones,  3  App.  Div.  221 ;  Kelly  v.  City  of  Syracuse,  10  Misc. 
306. 

§  5.  Liens  under  contracts  for  public  improvements.— 
A  person  performing  labor  for  or  furnishing  materials 
to  a  contractor,  his  sub-contractor  or  legal  representa- 
tive, for  the  construction  of  a  public  improvement  pur- 
suant to  a  contract  by  such  contractor  with  the  state 
or  a  municipal  corporation,  shall  have  a  lien  for  the 
principal  and  interest  of  the  value  or  agreed  price  of 
such  labor  or  materials  upon  the  moneys  of  the  state 
or  of  such  corporation  applicable  to  the  construction 
of  such  improvement,  to  the  extent  of  the  amount  due 
or  to  become  due  on  such  contract,  upon  filing  a  notice 
of  lien  as  prescribed  in  this  article.  (As  amd.  by 
Laws  1902,  chap.  37.) 

Municipal  liens.— The  object  of  the  Lien  Law  of  1897  was 
to  embrace  within  a  single  statute,  as  far  as  possible,  a  rem- 
edy for  the  enforcement  of  liens  for  labor  performed,  or 
materials  furnished  upon  public  as  well  as  private  property. 
The  Lien  Law  of  1885  (Laws  1885,  chap.  342)  embraced  only 
liens  upon  private  property.  Liens  against  municipal  property, 
prior  to  the  Lien  Law  of  1897,  were  authorized  and  enforced 
under  the  provisions  of  what  was  known  as  the  Cities  Act  (Laws 
1878,  chap.  315),  entitled  "An  act  to  secure  the  payment  of 
laborers,  mechanics,  merchants,  traders,  and  persons  furnishing 
material  toward  the  performance  of  any  public  work  in  the 
cities  of  the  State  of  New  York.'*  The  provisions  of  this  statute 
were  made  applicable  to  the  city  of  New  York  by  re-enacting 
its  provisions  as  part  of  the  Consolidation  Act  (Laws  1882, 
chap.  410,  §§  1824-1836).  The  Lien  Law  of  1897  repealed  the 
provisions  of  the  Cities  Act  in  force  at  the  time  of  its  passage. 
It  did  not,  however,  repeal  the  provisions  of  the  Consolidatioji 
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Act  relating  to  municipal  liens  in  the  city  of  New  York.  Ruge 
V.  Gallagher,  22  App.  Div.  572;  McKay  v.  The  City  of  New 
York,  46  App.  Div.  537. 

The  city  of  New  York,  and  the  contiguous  territory  in  the 
counties  of  Kings,  Queens,  Westchester,  and  Richmond,  embraced 
in  the  new  city  of  New  York  as  constituted  under  the  "  Greater 
New  York  Charter'^  (Laws  1897,  chap.  378),  was  brought 
within  the  provisions  of  the  Lien  Law  of  1897  on  April  1,  1899, 
by  the  repeal  of  the  portions  of  the  Consolidation  Act  relating  to 
municipal  liens.  The  repealer  (Laws  1899,  chap.  195),  became 
operative  April  1st  of  that  year. 

Lien  foh  Pubuc  Work  —  Labor  Law. 

The  object  sought  to  be  accomplished  by  the  legislature,  under 
the  Lien  Law  of  1897,  was  to  assimilate  as  far  as  possible  the 
entire  law  embraced  in  the  subject  of  liens,  not  only  with  regard 
to  public  improvements  and  private  property,  but  to  personalty 
as  well,  into  one  harmonious  statute.  The  Court  of  Appeals  has 
declared  that  the  various  provisions  of  the  statute  will  be  held  to 
relate  to  all  liens  affecting  public  or  private  property,  unless  the 
language  of  the  act  evinces  a  different  intent,  or  where,  from 
the  nature  of  the  subject,  regulations  as  to  one  class  are  inap- 
Iplicable  to  the  other.  Brace  v.  City  of  Oloversville,  167  N.  Y. 
i52;  McKay  v.  City  of  New  York,  46  App.  Div.  579. 

The  State  or  a  municipal  corporatioiL —  The  first  attempt  to 
extend  the  operation  of  the  Lien  Law  to  funds  due  from  the 
State,  upon  contracts  for  public  improvements  undertaken  by 
it,  is  embraced  in  the  provisions  of  the  Lien  Law  of  1897.  The 
words  "  municipal  corporation,^'  used  in  a  statute,  cannot  be  con- 
strued to  include  within  its  meaning  the  State  of  New  York. 
The  State  is  a  sovereign,  in  the  exercise  of  all  powers  not  dele- 
gated by  it,  or  its  people,  to  the  Federal  Government,  in  the  Con- 
stitution of  the  United  States.  The  United  States  of  America 
is  sovereign  in  the  exercise  of  all  powers  delegated  to  it  under  the 
Federal  Constitution.  Both  the  State  and  Federal  Governments 
are  sovereign  within  their  respective  spheres.  A  sovereign,  in 
the  nature  of  things,  cannot  be  sued,  nor  can  it  be  forced  or  com- 
manded to  adjust  claims  against  itself,  without  its  consent.  But 
the  sovereign  recognizes  that  injustice  may  be  done,  unless  some 
tribunal  is  established  where  claims  against  it  may  be  adjusted, 
and  as  matter  of  grace,  both  the  State  and  Federal  Governments 
have  instituted,  for  that  purpose,  what  is  usually  known  as  a 
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Court  of  Claims.  Such  a  tribunal,  however,  might  not  be  able 
to  grant  summary  relief  to  laborers  and  mechanics  who  have 
g:iven  their  time  and  services,  and  furnished  materials  for  public 
improvements.  In  order  to  establish  a  more  convenient  method 
of  relief  in  this  class  of  cases  the  State  of  New  York,  of  its  mere 
good  pleasure,  and  as  an  act  of  grace,  has  consented,  and  author- 
ized its  legislature,  to  incorporate  within  the  general  provisions 
of  the  Lien  Law,  a  remedy  for  those  having  claims  for  labor  and 
materials  furnished  under  contracts  for  State  improvements. 

The  Lien  Law  of  1897,  as  amended  by  Laws  1902,  chap.  37, 
authorizes  a  lien  for  labor  or  materials  furnished  "to  a  con- 
tractor, his  subcontractor,  or  legal  representative,  for  the  con- 
struction of  a  public  improvement  pursuant  to  a  contract  by 
j^uch  contractor  with  the  State,  or  a  municipal  corporation.'* 

The  provisions  of  the  Lien  Law,  prior  to  the  amendment  of  1902, 
which  became  operative  February  20th  of  that  year,  failed  to 
provide  specifically  for  the  lien  upon  the  moneys  of  the  State,  or 
the  acceptance  of  the  work  by  the  State,  or  for  the  filing  of  the 
lien  with  the  State  comptroller.  These  omissions  were  supplied 
by  the  amendment  of  1902.  Prior  to  the  amendment,  it  was 
held,  that  those  sections  of  the  law  providing  for  the  lien 
authorized  it  only  upon  moneys  of  a  municipal  corporation. 
1'hat  the  term  "  municipal  corporation  *'  was  not  broad  enough  to 
include  the  State,  which  created  the  municipal  corporation,  and 
that  a  lien  upon  the  moneys  of  the  State  was  not  authorized. 
Tice  V.  Atlantic  Construction  Co.,  52  App.  Div.  284. 

In  view  of  the  ruling  in  the  case  last  cited,  the  Lien  Law  was 
amended  so  as  to  provide  specifically  for  a  lien  upon  the  moneys 
of  the  State,  under  a  contract  for  a  public  improvement,  notice 
of  which  must  be  filed  with  the  State  comptroller. 

Municipal  corporatioiL —  Prior  to  1892  there  was  no  provision 
for  a  lien  for  work  done  for  a  village,  town,  or  county,  as  these 
political  divisions  of  the  State  were  not  "  incorporated  cities  " 
within  the  meaning  of  the  Cities  Act  (Laws  1878,  chap.  315). 
To  cure  this  defect,  the  Cities  Act  was  amended  in  1891  (Laws 
1891,  chap.  255),  and  in  1892  (Laws  1892,  chap.  629),  so  as 
to  include  within  its  provisions  not  only  incorporated  cities,  but 
"  any  municipal  corporation,  county,  town,  or  village.'' 

The  General  Corporation  Law  (X.aws  1892,  chap.  687,  §  3) 
defines  a  municipal  corporation  to  include  a  county,  town,  school 
district,  village  or  city,  and  any  other  territorial  division  of  the 
State,  established  by  law,  with  powers  of  local  government.  The 
term  '*  municipal  corporation,"  therefore,  includes  contracts  for 
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every  sort  of  public  work,  or  public  improvement,  except  such 
as  is  authorized  by  the  State  of  New  York. 

Labor  Law  —  Hnnioipal  contracts. —  The  legislature  has  pro- 
vided that  all  contracts  for  the  construction  of  public  works  by 
the  State  or  a  municipal  corporation  shall  conform  in  certain 
respects  with  the  provisions  of  the  Labor  Law  (Laws  1897, 
chap.  415).  The  statute  also  regulates  the  hours  of  labor,  and 
provides  penalties  for  its  violation.  The  provisions  of  the  Labor 
Law,  so  far  as  they  aif ect  municipal  contracts,  are  as  follows : 

Hours  to  constitute  a  day's  work. — Eight  hours  shall  constitute  a 
legal  day's  work  for  all  classes  of  employees  in  this  state  except  those 
engaged  in  farm  and  domestic  service  unless  otherwise  provided  by  law.* 
This  section  does  not  prevent  an  agreement  for  ovem'ork  at  an  increased 
compensation  except  upon  work  by  or  for  the  state  or  a  municipal  cor- 
poration or  by  contractors  or  sub-contractors  therewith.  Each  contract 
to  which  the  state  or  a  municipal  corporation  is  a  party  which  may  in- 
volve the  employment  of  laborers,  workmen  or  mechanics  shall  contain  a 
stipulation  that  no  laborer,  workman  or  mechanic  in  the  employ  of  the 
contractor,  sub-contractor  or  other  person  doing  or  contracting  to  do  the 
whole  or  a  part  of  the  work  contemplated  by  the  contract  shall  be  per- 
mitted or  required  to  work  more  than  eight  hours  in  any  one  calendar 
day,  except  in  cases  of  extraordinary  emergency  caused  by  fire,  flood  or 
danger  to  life  or  property.!  The  tcages  to  be  paid  for  a  legal  day's  work 
aa  hereinbefore  defined  to  all  claaaes  of  such  laborers,  workmen  or 
mechanics  upon  all  such  public  work  or  upon  any  material  to  be  used 
upon  or  in  connection  therewith  shall  not  be  less  than  the  prevailing 
rate  for  a  day^s  work  in  the  same  trade  or  occupation  in  the  locality 
within  the  state  where  such  public  work  on,  about  or  in  connection  with 
which  such  labor  is  performed  in  its  final  or  completed  form  is  to  be 
situated,  erected  or  used.  Each  such  contract  hereafter  made  shall  con- 
tain a  stipulation  that  each  such  laborer,  workman  or  mechanic  em» 
ployed  by  such  contractor,  sub-contractor  or  other  person  on,  about  or 
upon  such  public  work,  shall  receive  such  wages  herein  provided  for. 
Each  contract  for  such  public  work  hereafter  made  shall  contain  a  pro- 
vision that  the  same  shall  be  void  and  of  no  effect  unless  the  person  or 
corporation  making  or  performing  the  same  shall  comply  with  the  pro- 
visions of  this  section;  and  no  such  person  or  corporation  shall  be  en- 
titled to  receive  any  sum  nor  shall  any  officer,  agent  or  employee  of  the 
state  or  of  a  municipal  cor|>oration  pay  the  same  or  authorize  its  pay- 
ment from  the  funds  under  his  charge  or  control  to  any  such  person  or 
corporation  for  work  done  upon  any  contract  which  in  its  form  or  man- 
ner of  performance  violates  the  provisions  of  this  section,  but  nothing 

*  This  provision  was  supplemented  by  section  384h  of  the  Penal  Code, 
making  it  a  crime  punishable  as  a  misdemeanor  for  any  person  con- 
tracting with  the  State  or  a  municipal  corporation  to  require  more  than 
eight  hours  for  a  day's  work.  The  penal  statute  was  declared  uncon- 
stitutional. People  V.  Orange  Co.  Road  Construction  Co,,  175  N.  Y.  84. 
See  ante,  page   27. 

t  Words  in  italic  held  to  be  unconstitutional,  February  26,  1901. 
People  ex  rel,  Rogers  v.  Coler,  166  N.  Y.    See  ante,  p.  26. 
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in  this  section  shall  be  construed  to  apply  to  persons  regularly  employed 
in  state  institutions,  or  to  engineers,  electricians  and  elevatormen  in  the 
department  of  public  buildings  during  the  annual  session  of  the  legis- 
lature.   (Labor  Law,  §  3,  as    amd.  by  Laws  1900,  chap.  298.) 

Violations  of  the  Labor  Law. — ^Any  officer,  agent  or  employee  of 
this  state  or  of  a  municipal  corporation  therein  having  a  duty  to  act  in 
the  premises,  who  violates,  evades  or  knowingly  permits  the  violation  or 
evasion  of  any  of  the  provisions  of  this  act  shall  be  guilty  of  malfeas- 
anjce  in  office  and  shall  be  suspended  or  removed  by  the  authority  hav- 
ing power  to  appoint  or  remove  such  officer,  agent  or  employee,  other- 
wise by  the  governor.  Any  citizen  of  this  state  may  maintain  proceed- 
ings for  the  suspension  or  removal  of  such  officer,  agent  or  employee  or 
may  maintain  an  action  for  the  purpose  of  securing  the  cancellation  or 
avoidance  of  any  contract  which,  by  its  terms  or  manner  of  performance, 
violates  this  act,  or  for  the  purpose  of  preventing  any  officer,  agent  or 
employee  of  such  municipal  corporation  from  paying  or  authorizing  the 
payment  of  any  public  money  for  work  done  thereupon.  (Labor  Law, 
§  4,  as  amd.  by  Laws  1899,  chap.  567.) 

Payment  of  wages  by  receivers. — Upon  the  appointment  of  a  re- 
ceiver of  a  partnership  or  of  a  corporation  organized  under  the  laws  of 
this  state  and  doing  business  therein,  other  than  a  moneyed  corporation, 
the  wages  of  the  employees  of  such  partnership  or  corporation  shall  be 
preferred  to  every  other  debt  or  claim.    (Labor  Law,  §  8.) 

Cash  payment  of  wages. —  Every  manufacturing,  mining,  quarry- 
ing, mercantile,  railroad,  street  railway,  canal,  steamboat,  telegraph, 
telephone  company,  every  express  company,  and  every  water  company  not 
municipal  shall  pay  to  each  employee  engaged  in  its  business  the  wages 
earned  by  him  in  cash.  No  such  company  or  corporation  shall  pay  its 
employees  m  scrip,  commonly  known  as  store  money  orders.  (Labor 
Law,  §  9.) 

Preference  in  employment  of  persons  upon  public  works. —  In 
the  construction  of  public  works  by  the  state  or  a  mimicipality,  or  by 
persons  contracting  with  the  state  or  such  municipality ;  only  citizens  of 
the  United  States  shall  be  employed;  and  in  all  cases  where  laborers  are 
employed  on  any  such  public  works,  preference  shall  be  given  to  citizens 
of  the  state  of  New  York.  In  each  contract  for  the  construction  of 
public  works  a  provision  shall  be  inserted  to  the  effect  that  if  the  pro- 
visions of  this  section  are  not  complied  with,  the  contract  shall  bo 
void.  On  and  after  May  first,  nineteen  hundred  and  two,  all  boards,  offi- 
cers, agents  or  employees  of  cities  of  the  first  class  of  the  state  having 
the  power  to  enter  into  contracts  which  provide  for  the  expenditure  of 
public  money  on  public  works  shall  file  in  the  office  of  the  commissioner 
of  labor  the  names  and  addresses  of  all  contractors  holding  contracts 
with  said  cities  of  the  state.  Upon  the  letting  of  new  contracts  the 
names  and  addresses  of  such  new  contractors  shall  likewise  be  filed. 
Upon  the  demand  of  the  commissioner  of  labor  a  contractor  shall  fur- 
nish a  list  of  the  names  and  addresses  of  all  sub-contractors  in  his  em- 
ploy. Each  contractor  performing  work  for  any  city  of  the  first  class, 
shall  keep  a  list  of  his  employees,  in  which  it  shall  be  set  forth  whether 
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they  are  naturalized  or  native  born  citizens  of  the  United  States,  to- 
gether with,  in  case  of  naturalization,  the  date  of  naturalization  and 
the  name  of  the  court  where  such  naturalization  was  granted.  Such 
lists  and  records  shall  be  open  to  the  inspection  of  the  commissioner 
of  labor.  A  violation  of  this  section  shall  constitute  a  misdemeanor 
and  shall  be  punishable  by  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars,  or  by  imprisonment  for  not  less  than 
thirty  nor  more  than  ninety  days,  or  by  both  such  fine  and  imprison- 
ment. (Labor  Law,  $  13,  as  amd.  by  Laws  1902,  chap.  454.) 
•  ••••••«  «• 

Protection  of  personB  employed  on  buildings  in  cities. —  All  con- 
tractors and  owners,  when  constructing  buildings  in  cities,  where  the 
plans  and  specifications  require  the  floors  to  be  arched  between  the  beams 
thereof,  or  where  the  floors  or  filling  in  between  the  floors  are  of  fire 
proof  material  or  brick  work,  shall  complete  the  flooring  or  filling  in 
as  the  building  progresses,  to  not  less  than  within  three  tiers  of  beams 
below  that  on  which  the  iron  work  is  being  erected.  If  the  plans  and 
specifications  of  such  buildings  do  not  require  filling  in  between  the 
beams  of  floors  with  brick  or  fire-proof  material  all  contractors  for  car- 
penter work,  in  the  course  of  construction,  shall  lay  the  under-flooring 
thereof  on  each  story  as  the  building  progresses,  to  not  less  than  within 
two  stories  below  the  one  to  which  such  building  has  been  erected. 
Where  double  floors  are  not  to  be  usedj  such  contractor  shall  keep 
planked  over  the  floor  two  stories  below  the  story  where  the  work  is 
being  performed.  If  the  floor  beams  are  of  iron  or  steel,  the  contractors 
for  the  iron  or  steel  work  of  buildings  in  course  of  construction  or  the 
owners  of  such  buildings,  shall  thoroughly  plank  over  the  entire  tier 
of  iron  or  steel  beams  on  which  the  structural  iron  or  steel  work  is 
being  erected,  except  such  spaces  as  may  be  reasonably  required  for  the 
proper  construction  of  such  iron  or  steel  work,  and  for  the  raising  or 
lowering  of  materials  to  be  used  in  the  construction  of  such  building, 
or  such  spaces  as  may  be  designated  by  the  plans  and  speciflcations 
for  stairways  and  elevator  shafts.  If  elevating  machines  or  hoisting 
apparatus  are  used  within  a  building  in  the  course  of  construction,  for 
the  purpose  of  lifting  materials  to  be  used  in  such  construction,  the 
contractors  or  owners  shall  cause  the  shafts  or  openings  in  each  floor 
to  be  enclosed  or  fenced  in  on  all  sides  by  a  barrier  at  least  eight  feet 
in  height.  If  a  building  in  course  of  construction  is  five  stories  or  more 
in  height,  no  lumber  or  timber  needed  for  such  construction  shall  be 
hoisted  or  lifted  on  the  outside  of  such  building.  The  chief  offlosr,  in 
any  city,  charged  with  the  enforcement  of  the  building  laws  of  such 
city  and  the  factory  inspector  are  hereby  charged  with  enforcing  the 
provisions  of  this  section.  (Labor  Law,  §  20,  as  amd.  by  Laws  1899, 
chap.  192.) 

Factoxy  inspector  to  enforce  provisions  of  article. —  The  factory 
inspector  shall  enforce  all  the  provisions  of  this  article.  He  shall  in- 
vestigate complaints  made  to  him  of  violations  of  such  provisions  and 
if  he  finds  that  such  complaints  are  well  founded  he  shall  issue  an 
order  directed  to  the  person  or  corporation  complained  of,  requiring 
such  person  or  corporation  to  comply  with  such  provisions.  If  such 
order  is  disregarded  the  factory  inspector  shall  present  to  the  district 
attorney  of  the  proper  county  all  the  facts  ascertained  by  him  in  re- 
gard to  the  alleged  violation,  and  all  other  papers,  documents  or  evi- 
dence pertaining  thereto,  which  he  may  have  in  his  possession.     The 
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district  attorney  to  whom  such  presentation  is  made  shall  proceed  at 
once  to  prosecute  the  person  or  corporation  for  the  violations  com- 
plained of,  pursuant  to  this  chapter  and  the  provisions  of  the  penal 
code.  If  complaint  is  made  to  the  factory  inspector  that  any  person 
contracting  with  the  state  or  a  municipal  corporation  for  the  perform- 
ance of  any  public  work  fails  to  comply  with  or  evades  the  provisions 
of  this  article  respecting  the  payment  of  the  prevailing  rate  of  wages, 
the  requirements  of  hours  of  labor  or  the  employment  of  citizens  of  the 
United  States  or  of  the  state  of  New  York,  the  factory  inspector  shall, 
if  he  finds  such  complaints  to  be  well-founded,  present  evidence  of  such 
non-compliance  to  the  officer,  department,  or  board  having  charge  of 
such  work.  Such  officer,  department  or  board  shall  thereupon  take  the 
proper  proceedings  to  revoke  the  contract  of  the  person  failing  to  com- 
ply with  or  cvadmg  such  provisions.  (Labor  Law,  §  21,  added  by  Laws 
1899,  chap.  192.) 

MuHioipal  contraots. —  In  order  to  ascertain  what  department^ 
officer,  bureau,  or  board  of  an  incorporated  city,  or  of  any 
county,  town,  school  district,  or  village,  has  power  to  contract 
for  public  work,  to  bind  the  municipality,  the  charter  of 
the  city,  the  Town  Law,  or  the  School  Law  should  be  con- 
sulted. Section  12  of  the  Lien  Law  provides  with  whom  a  no- 
tice of  lien  for  a  public  improvement  must  be  filed,  and  de- 
clares that  such  filing  must  be  "with  the  head  of  the  depart- 
ment or  bureau  having  charge  of  such  construction  [construc- 
tion of  a  public  improvement],  and  with  the  financial  officer 
of  the  municipal  corporation,  or  other  officer  or  person  charged 
with  the  custody  and  disbursements  of  the  corporate  funds,  ap- 
plicable to  the  contract  under  which  the  claim  is  made.'^  See 
§  13,  page  91,  post,  and  authorities  there  cited. 

Municipal  Liens  in  Greater  New  York. 

Municipal  contracts  —  City  of  New  York. —  The  power  to 
contract  for  any  public  work  or  improvement  which  shall  be 
binding  upon  the  city  of  New  York  within  the  territory  em- 
braced under  the  Greater  New  York  charter,  is  conferred  by 
section  419  of  the  charter  (Laws  1901,  chap.  466),  which  pro- 
vides as  follows : 

Borough  president  and  heads  of  departments  must  contract. — 
All  contracts  to  be  made  or  let  for  work  to  be  done  or  supplies  to  be 
furnished,  except  as  in  this  act  otherwise  provided,  and  all  sales  of 
personal  property  in  the  custody  of  the  several  borough  presidents,  de^ 
partments  or  bureaus,  shall  be  made  by  the  appropriate  borough  presi- 
dents or  heads  of  departments  under  such  regulations  as  shall  be  estab- 
lished by  ordinance  or  resolution  of  the  board  of  aldermen. 

Contracts  —  Sealed  bids. —  Whenever  any  work  is  necessary  to  be 
done  to  complete  or  perfect  a  particular  job,  or  any  supply  is  needful 

5 


Digitized  by  LjOOQ IC 


66  Lien  Law,  Article  I,  Sec.  5. 

for  any  particular  purpose,  which  work  or  job  is  to  be  undertaken  or 
puppiy  furnished  for  The  City  of  New  York,  and  the  several  parts  of  the 
said  work  or  supply  shall,  together,  involve  the  expenditure  of  more  than 
one  thousand  dollars,  the  same  shall  be  by  contract,  under  such  regula* 
lions  concerning  it  as  shall  be  established  by  ordinance  or  resolution  of 
the  board  of  aldermen,  excepting  such  works  now  in  progress  as  are  au- 
thorized by  law  or  ordinance  to  be  done  otherwise  than  by  contract  and» 
unless  otherwise  ordered  by  a  I'ote  of  three-fourths  of  the  members 
elected  to  the  board  of  aldermen;  and  all  contracts  shall  be  entered  into 
by  the  appropriate  borough  president,  and  heads  of  departments,  and 
£!ia11,  except  as  herein  otherwise  provided,  be  founded  on  sealed  bids  or 
proposals,  made  in  compliance  with  public  notices,  duly  advertised  in  the 
City  Reoord,  and  the  corporation  newspapers,  and  said  notice  to  be  pub- 
lished  at  least  ten  days,  if  a  borough  president  or  the  head  of  a  depart- 
ment shall  not  deem  it  for  the  interests  of  the  city  to  reject  all  bids,  he 
shall,  without  the  consent  or  approval  of  any  other  department  or  officer 
of  the  city  government,  award  the  contract  to  the  lowest  bidder,  unless 
the  board  of  estimate  and  apportionment  by  a  three-quarter  vote  of  the 
whole  board,  shall  determine  that  it  is  for  the  public  interest  that  a  bid 
other  than  the  lowest  should  be  accepted;  the  terms  of  such  contract 
ghall  be  settled  by  the  corporation  counsel  as  an  act  of  preliminary 
specification  to  the  bid  or  proposal. 

Contractor  must  g^ve  security. —  The  bidder  whose  bid  is  accepted 
shall  give  security  for  the  faithful  performance  of  his  contract  in  the 
manner  prescribed  and  required  by  ordinance;  and  the  adequacy  and 
sufficiency  of  this  security  shall,  in  addition  to  the  justification  and 
acknowledgment,  be  approved  by  the  comptroller.  All  bids  or  proposals 
shall  be  publicly  opened  by  the  officer  or  officers  advertising  for  the 
same,  and  in  the  presence  of  the  comptroller,  but  the  opening  of  the  bids 
shall  not  be  postponed  if  the  comptroller  shall,  after  due  notice,  fail 
to  attend;  if  the  bidder  whose  bid  has  been  accepted  shall  neglect  or 
refuse  to  accept  the  contract  within  five  days  after  written  notice  that 
the  same  has  been  awarded  to  his  bid  or  proposal,  or  if  he  accepts  but 
does  not  execute  the  contract  and  give  the  proper  security,  it  shall  be 
readvertised  and  relet  as  above  provided. 

Abandoned  contract  to  be  readvertised. —  In  case  any  work  shall 
be  abandoned  by  any  contractor,  it  shall  be  readvertised  and  relet 
by  the  appropriate  borough  president  or  the  head  of  the  appropriate 
department  in  the  manner  in  this  section  provided.  No  bid  shall  be 
accepted  from,  or  contract  awarded  to,  any  person  who  is  in  arrears 
to  The  City  of  New  York  upon  debt  or  contract,  or  who  is  a  defaulter, 
as  surety  or  otherwise,  upon  any  obligation  to  the  city. 

Execution  and  filing  of  contracts. —  Every  contract,  when  made  and 
entered  into,  as  before  provided  for,  shall  be  executed  in  duplicate,  and 
shall  be  filed  in  the  department  of  finance;  togethar  with  a  copy  of  the 
resolution  or  ordinance  of  the  board  of  aldermen  and  the  local  board, 
and  together  with  the  approval  of  the  board  of  estimate  and  apportion- 
ment wherever  the  same  is  required  by  the  provisions  of  this  act,  or 
copies  of  both,  as  the  case  may  be,  authorizing  said  work;  such  copies 
shall  be  so  filed  within  five  days  after  the  contract  shall  have  been  duly 
executed  by  the  contractor ;  a  receipt  for  each  payment,  made  on  account 
of  or  in  satisfaction  for  the  same,  shall  be  endorsed  on  the  said  con- 
tract by  the  party  receiving  the  warrant,  which  warrant  shall  be  only 
given  to  the  person  interested  in  such  contract,  or  his  authorized  rep- 
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resentative.  No  expenditure  for  work  or  supplies  involving  an  amount 
for  which  no  contract  is  required  shall  be  made,  except  the  necessity 
therefor  be  certified  thereto  by  the  appropriate  borough  president  or  tho 
head  of  the  appropriate  department,  and  the  expenditure  has  been  duly 
authorized  and  appropriateid. 

The  mode  in  which  a  contract  shall  be  secured  by  any  con- 
tractor, and  the  conditions  required  of  contractors  to  secure 
contracts  for  public  work  is  governed  by  section  420  of  the 
charter,  which  provides  as  follows : 

Check  must  acconipany  bid,  etc. —  Whenever  proposals  for  furnish- 
ing supplies  or  doing  work  are  invited  by  advertisement  by  any  depart- 
nient  or  officer,  such  department  or  officer  is  authorized  and  directed 
to  require,  as  a  condition  precedent  to  the  reception  or  consideration  of 
any  proposal,  the  deposit  with  such  department  or  officer  of  a  certified 
clieck  upon  one  of  the  state  or  national  banks  of  the  said  city,  dra%vn 
to  the  order  of  the  comptroller,  or  of  money;  such  checks  or  money  to 
accompany  the  proposal,  to  an  amount  not  less  than  three  nor  more 
than  five  per  centum  of  the  amount  of  the  bond  required  by  the  depart- 
ment or  officer  for  the  faithful  performance  of  the  work  proposed  to  be 
done  or  supplies  to  be  furnished.  Within  three  days  after  the  decision 
as  to  whom  the  contract  is  to  be  awarded,  the  comptroller  shall  return 
all  the  deposits  made  to  the  persons  making  the  same,  except  the  de- 
posit made  by  the  bidder  whose  bid  has  been  accepted;  and  if  the  said 
bidder  whose  bid  has  been  accepted  shall  refuse  or  neglect,  within  five 
days  after  due  notice  that  the  contract  has  been  awarded,  to  execute 
the  same,  or  to  furnish  the  required  bond,  the  amount  of  deposit  made 
by  him  shall  be  forfeited  to  and  retained  by  the  said  city  as  liquidated 
damages  for  such  neglect  or  refusal,  and  shall  be  paid  into  the  sinking 
fund  of  the  city,  but  if  the  said  bidder  shall  execute  the  contract  and 
furnish  the  required  bond  within  the  time  aforesaid,  the  amount  of  his 
deposit  shall  be  returned  to  him. 

The  completion  of  the  work  under  a  contract  for  public  ini- 
provomonts  in  the  City  of  Xew  York  must  be  certified  within 
five  days  after  the  completed  work  has  been  accepted  by  the 
proper  official,  and  a  final  certificate  of  completion  must  be  filed, 
together  with  a  certificate  of  the  cost  of  the  work,  pursuant  to 
section  421  of  the  charter,  which  provides  as  follows: 

Certificate  of  completion. —  It  shall  be  the  duty  of  the  borough  presi- 
dent or  head  of  any  department  having  in  chargeany  work,  within  five 
days  after  the  acceptance  of  such  work,  to  file  with  the  comptroller  a 
final  certificate  of  the  completion  and  acceptance  thereof,  signed  by  the 
chief  engineer  or  head  of  his  department.  The  filing  of  such  certificate 
phall  be  presumptive  evidence  that  such  work  has  been  completed  ac- 
cording to  contract.  It  shall  also  be  the  duty  of  such  borough  president, 
or  head  of  department,  in  the  case  of  work  to  be  paid  for  in  whole  or 
in  part  by  assessment  for  benefit,  when  such  work  shall  have  been  com- 
I^leted  and  accepted,  and  all  the  expenses  thereof  which  may  be  legally 
assessed  shall  have  been  ascertained,  to  execute  a  certificate  of  the  total 
amount  of  all  the  cost  and  expenses  which  shall  have  been  actually  in- 
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currcd  by  The  City  of  New  York  on  account  of  such  work  and  forward 
the  3ame  to  the  board  of  assessors  in  accordance  with  section  nine  hun- 
dred and  forty-six  of  this  act.  Accompanying  said  certificate  shall  be 
a  copy  of  the  resolution  of  the  board  of  estimate  and  apportionment  or 
of  the  resolution  or  ordinance  of  the  board  of  aldermen,  or  of  the  reso- 
lution of  the  local  board  or  department,  or  copies  of  any  or  such  of 
them  as  may  be  required,  authorizing  such  work  to  be  done,  and  also 
a  copy  of  any  resolution  or  ordinance,  if  any  such  has  been  passed,  de- 
termining that  any  proportion  of  the  cost  and  expense  of  such  work 
shall  be  borne  by  The  City  of  New  York.  The  board  of  assessors  shall, 
upon  receiving  such  certificate,  assess  upon  the  property  benefited,  in 
the  manner  authorized  by  law,  the  amount  of  the  certificate,  or  such 
proportions  thereof,  as  is  authorized  by  law.  The  proceedings  relative 
to  levying,  confirming  and  collecting  any  such  assessments  shall  be  in 
accordance  with  the  provisions  of  chapter  seventeen  of  this  act. 

The  mode  in  which  a  contracftor  is  authorized  to  be  paid  by 
the  comptroller  under  a  contract  for  a  public  improvement  and 
the  moneys  which  the  comptroller  is  authorized  to  retain  during 
the  performance  of  the  work  is  governed  by  the  provisions  of 
section  422  of  the  charter,  which  provides  as  follows; 

Payment  by  comptroller. —  When  a  contract  for  a  public  improve- 
ment shall  have  been  entered  into  and  a  certified  copy  thereof  shall 
have  been  filed  with  the  comptroller,  in  conformity  with  section 
four  hundred  and  nineteen  of  this  act,  said  comptroller  is  hereby 
authorized  and  directed  to  pay  to  the  contractor  or  his  assigns, 
from  time  to  time  as  the  work  progresses,  seventy  per  centum  of 
the  estimated  value  of  the  work  actually  done  under  said  con- 
tract, until  the  same  shall  have  been  completed.  The  estimate  of 
the  value  of  any  such  work  shall  be  signed  by  the  surveyor  and  also 
by  the  chief  engineer  of  the  department  having  the  matter  in  charge, 
and  upon  the  final  completion  of  any  contract,  and  the  filing  of  the  final 
certificate  of  completion,  the  comptroller  shall,  within  thirty  days  there- 
after, or  within  thirty  days  after  the  expiration  of  the  time  within 
which,  according  to  the  terms  of  the  contract,  the  city  has  to  accept 
such  work,  pay  to  the  contractor  or  his  assigns,  the  balance  of  the 
amount  due  under  said  contract,  provided,  however,  that  the  board  of 
aldermen,  upon  the  recommendation  of  the  board  of  estimate  and  ap- 
portionment, may  authorize  contracts  for  asphalt  or  other  pavements 
to  be  made  with  a  guaranty  upon  the  part  of  the  contractor  for  one  or 
more  years,  with  a  provision  for  the  retention  of  a  percentage  of  the 
amount  to  be  paid,  which  shall  be  paid  within  thirty  days  after  the  ex- 
piration of  the  guaranty,  upon  the  filing  of  a  certificate  signed  by  the 
chief  engineer  of  the  department  having  the  matter  in  charge  that  the 
terms  of  the  contract  have  been  complied  with.  The  payments  to  be 
made  by  the  comptroller  pursuant  to  this  section  shall  be  made  out  of 
the  "  street  improvement  fund,"  if  the  cost  and  expense  of  said  work  are 
to  be  assessed  in  whole  or  in  part  upon  property  deemed  to  be  benefited 
thereby.  The  amounts  collected  from  any  and  all  assessments  for  local 
improvements  paid  out  of  such  fund,  together  with  all  defaults  and 
interest  on  the  same,  are  to  be  paid  into  said  fund.  It  shall  be  the 
duty  of,  and  lawful  for  the  comptroller,  when  thereto  authorized  by  the 
board  of  estimate  and  apportionment  to  create  and  issue  such  additional 
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amounts  of  the  corporate  stock  of  The  City  of  New  York  as  shall  be 
necessary  to  provide  for  the  cost  and  expense  of  such  work,  or  such  part 
thereof  as  is  to  be  borne  and  paid  by  The  City  of  New  York;  and  the 
proceeds  of  the  sale  of  such  stock  shall  be  paid  into  the  street  improve- 
ment fimd. 

Construction  of  Municipal  Contracts. 

Municipal  contracts  construed. —  Owing  to  the  rules  pre- 
scribed by  municipal  charters,  and  rules  and  regulations  of  the 
various  departments  having  charge  of  the  work  of  municipal 
corporations,  many  questions  respecting  the  construction  and 
meaning  of  these  contracts  constantly  arise.  Some  authorities 
relating  to  this  branch  of  the  subject  are  as  follows : 

Interest. —  Where  a  municipal  contract  provides  that  the  city 
shall  pay  for  each  particular  class  of  labor  or  material  furnished, 
the  contractor  will  be  entitled,  in  computing  the  amount  due 
him,  to  the  interest  upon  his  claim  from  the  time  demand  is 
made  upon  the  city  for  payment.  Sweeny  v.  City  of  New  York, 
173  N.  Y.  414. 

Error  of  city  surveyor. —  A  municipal  corporation  is  liable 
to  a  contractor  employed  to  excavate  a  street,  for  extra  work 
occasioned  by  error  made  by  its  city  surveyor,  whose  duty  it 
was  to  give  the  contractor  the  center  line  of  the  street,  from 
which  he  was  to  excavate  a  certain  number  of  feet,  if  it  appears 
that  the  inaccuracy  was  suspected  by  the  contractor,  who  sought 
to  have  it  corrected  and  who  proceeded  with  the  work  under 
express  orders.     Becker  v.  City  of  New  York,  170  N.  Y.  219. 

In  such  a  case  it  cannot  be  said  that  the  contractor  acquiesced 
in  the  error  of  the  city  surveyor  and  made  him  his  agent  with 
regard  to  the  accuracy  of  the  lines  run  by  such  surveyor.     Ih. 

Election  of  remedies. —  WTiere  a  contractor  is  ordered  by  the 
municipal  authorities  to  do  work  a  second  time,  upon  the  claim 
by  the  city  that  the  work  was  improperly  done,  and  was  not  in 
conformity  with  the  plans  and  specifications,  he  may  either  re- 
fuse to  do  so  on  the  ground  that  he  has  been  guilty  of  no  breach 
and  sue  upon  the  contract  for  the  amount  due  and  prospective 
damages,  or  he  may  complete  the  work  a  second  time  and  sue  the 
city  for  damages  for  its  breach  in  compelling  him  to  do  the 
work  twice.     Oearty  v.  The  Mayor,  171  N.  Y.  61. 

Such  an  action,  if  brought  for  doing  the  work  a  second  time, 
is  not  for  extra  work  under  the  contract,  but  is  for  damages  for 
its  breach,  and  no  certificate  setting  forth  the  completion  of  the 
work  under  the  contract  is  necessary.     Ih. 
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Work  done  to  the  satisfaction  of  the  of&cer. —  The  presence 
of  a  clause  in  a  municipal  contract  which  requires  that  the 
work  under  it  shall  be  performed  "  to  the  satisfaction  "  of  the 
officer  or  engineer  in  charge  of  the  work,  does  not  clothe  such 
ofhcers  with  arbitrary  power  capriciously  and  without  reason- 
able grounds  to  reject  the  work.  The  discretion  must  be  exer- 
cised in  accordance  with  good  faith  and  fair  dealing.  Oearty  v. 
The  Mayor,  171  N.  Y.  61. 

A  clause  in  a  municipal  contract  which  provides  that  the  com- 
missioner of  public  works  may,  at  any  time,  if  he  shall  be  of 
opinion  and  shall  so  certify  in  writing  that  the  work,  or  any 
part  thereof,  is  unnecessarily  or  unreasonably  delayed,  or  the 
contract  is  being  wilfully  violated,  or  for  other  cause  of  bad 
faith,  direct  the  contractor  to  discontinue  upon  written  notice, 
does  not  give  the  commissioner  arbitrary  power.  There  must 
exist  some  basis  for  his  action,  and  he  must  fairly  exercise  his 
judgment  thereon.  In  the  absence  of  suflficient  grounds,  there- 
fore, the  commissioner  will  not  be  justified  in  abrogating  the 
contract.     Snyder  v.  City  of  New  York,  74  App.  Div.  421. 

Eefusal  of  certificate,  when  question  of  fact. —  Where  a  cer- 
tificate of  approval  under  a  municipal  contract  is  required  to 
be  issued  by  a  municipal  department  of  the  city  as  a  condition 
precedent  to  final  payment,  and  it  is  claimed  that  such  cer- 
tificate has  been  unreasonably  withheld  or  arbitrarily  refused, 
the  question  should  be  left  to  the  jury  as  to  whether  or  not  such 
refusal  was  arbitrary  or  unreasonable.  iV.  Y.  &  N.  IL  Auto- 
malic  Sprinkler  Co,  v.  Andrews,  173  N.  Y.  25. 

Discretion  as  to  payments. —  A  municipal  contract  providing 
for  certain  pa}Tnent8  in  case  the  commissioner  of  public  works 
*^  should  deem  it  advisable  to  do  so,"  creates  a  discretion  which 
should  not  be  exercised  arbitrarily,  but  the  officer  must  base  his 
action  upon  all  the  facts  and  must  fairly  exercise  his  judgment. 
Snyder  v.  City  of  New  York,  74  App.  Div.  421. 

In  such  a  case  the  city  cannot,  by  unjustly  and  arbitrarily 
withholding  pa\Tnents  without  reasonable  ground  for  so  doing, 
put  the  contractor  in  default  and  declare  the  contract  for- 
feited if  the  contractor  fails  to  proceed  with  the  work.     Ih, 

Ketention  of  funds  pending  suits,  etc. —  A  clause  in  a  con- 
tract for  the  construction  of  a  public  road  bound  the  contractor 
to  save  the  city  harmless  against  suits  for  damages  for  negli- 
gence in  the  performance  of  the  work,  and  authorized  the 
municipal  authorities  to  retain  sufficient  moneys  due  under  the 
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contract  until  all  such  suits  shall  have  been  settled.  Held,  that 
pending  a  suit  for  negligence  of  the  contractor  resulting  in 
death,  the  city  was  entitled  to  retain  money  due  under  the  con- 
tract till  such  suit  was  settled.  Brown  v.  City  of  New  Yorlc,  72 
X.  Y.  420. 

A  clause  in  a  municipal  contract  allowing  the  city  to  keep 
and  retain  moneys  due  upon  the  contract  when  necessary,  until 
all  suits  and  claims  for  damages  growing  out  of  the  acts  of  the 
contractor  or  his  agent  should  be  settled,  and  the  city  saved 
harmless  therefrom,  will  authorize  such  retention  against  a  sub- 
contractor seeking  to  enforce  his  lien,  but  the  clause  will  not 
be  extended  to  include  faults  in  the  design  or  specifications  for 
the  work.     Cranford  v.  City  of  Brooklyn,  13  App.  Div.  151. 

In  such  a  case  the  judgment  should  secure  the  city  the  benefit 
of  the  indemnity  provision  and  should  require  it  to  pay  plain- 
tiff the  amount  remaining  due  after  the  negligence  action  had 
been  disposed  of.     lb. 

Certificate  of  city  surveyor. —  A  certificate  required  to  be 
furnished  under  a  municipal  contract  by  the  city  surveyor  as 
to  quantity  and  quality  of  work  done  is  binding  and  conclusive, 
in  the  absence  of  fraud  or  mistake,  although  the  contract  de- 
clares that  no  city  department  shall  be  precluded  or  estopped 
by  any  return  or  certificate  from  showing  the  true  and  correct 
amount  and  character  of  the  work.  Snyder  v.  City  of  New 
York,  74  App.  Div.  421. 

Permit —  Plaintiff's  failure  to  procure  a  permit  from  the 
building  department  for  the  construction  of  ovens  in  a  cellar 
under  a  carriageway,  as  required  by  law  (Laws  1892,  chap.  275, 
§  39),  will  not  defeat  the  lienor's  action,  it  appearing  that  such 
permit  should  be  obtained  by  "  the  owner  or  his  agent  or  archi- 
tect."    Duhrkop  v.  White,  15  App.  Div.  613. 

Work  done  in  violation  of  contract. —  The  city  cannot  escape 
liability  for  work  done  by  a  subcontractor  which  was  sublet  in 
violation  of  the  contract,  where  the  subcontractor  had  worked 
over  a  year  without  objection  by  the  city  or  the  architect  and 
received  partial  payments  on  account  of  his  work.  Ocorr  & 
Rugg  Co,  v.  City  of  Little  Falls,  77  App.  Div.  592. 

Cash  payments  by  contractor,  legality  of. — A  contract,  the 
consideration  of  which  is  based  upon  a  statute  which  is  uncon- 
stitutional, is  doubtless  void.     But  where  the  provisions  of  a 
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statute  which  have  been  incorporated  into  the  contract  constitute 
extraneous  matter  and  in  no  way  tend  to  increase  the  cost  of  the 
work,  they  do  not  invalidate  it.  A  provision  in  a  contract  re- 
quiring bidders  to  confonn  to  the  provisions  of  the  Labor  Law 
(Laws  1897,  chap.  415,  §  9),  which  directs  them  to  "punctually 
pay  workmen  in  cash  currency,  and  not  in  what  is  denominated 
store  pay  orders,**  and  declaring  that  the  contract  will  be  void 
if  such  provisions  are  not  complied  with,  accompanied  by  a 
notice  that  no  attempt  would  be  made  to  enforce  the  provisions 
of  the  Labor  Law,  which  had  been  declared  unconstitutional, 
will  not  impair  the  contract,  as  the  specific  provision  as  to  cash 
payments  had  not  been  so  declared.  People  ex  rel.  North  v. 
Feaihersionkaugh,  172  N.  Y.  112. 

Acts  of  board  of  education. —  When  a  municipal  corporation 
will  be  bound  by  the  acts  of  its  board  of  education  upon  a  con- 
tract to  construct  a  schoolhouse,  where  the  powers  and  duties 
of  the  board  are  defined  partly  by  the  Consolidated  School  Law 
and  partly  by  the  city  charter,  see  Ocorr  &  Rugg  Co,  v.  City  of 
Little  Falls,  77  App.  Div.  592. 

Beadvertising  after  default. —  The  provisions  of  the  charter 
of  the  city  of  New  York,  which  requires  that  where  a  contract 
has  been  abandoned  by  a  contractor  it  shall  be  readvertised  and 
relet,  applies  to  all  city  departments.  If  the  abandoned  contract 
is  completed  by  the  surety  under  his  right  to  do  so,  no  readver- 
tisement  of  the  work  is  necessary.  Harley  v.  Mapes-Reeves 
Constr,  Co.,  33  App.  Div.  626. 

Extent  of  municipal  lien. —  The  statute  specifically  restricts 
the  extent  of  a  municipal  lien  "  to  the  moneys  of  such  corpora- 
tion, applicable  to  the  construction  of  such  [public]  improve- 
ment, to  the  extent  of  the  amounts  due  or  to  become  due  on 
such  contract.*'  In  this  respect  there  is  a  marked  diflference  be- 
tween a  municipal  lien  and  a  lien  upon  private  property.  The 
latter  attaches  to  the  land.  The  former  does  not  attach  to  the 
land,  but  must  be  confined  to  the  moneys  due  or  to  become  due 
on  the  contract  for  the  public  improvement.  It  would  be  con- 
trary to  public  policy,  the  Court  of  Appeals  declares,  to  allow 
public  property  to  be  sold  at  forced  sale.  Public  property  is 
for  the  constant  use  of  all  citizens  and  of  necessity  cannot  be 
subjected  to  a  forced  sale  at  the  suit  of  a  creditor,  unless  such 
sale  is  expressly  authorized  by  the  statute.  Leonard  v.  City  of 
Brooklyn,  71  N.  Y.  498. 
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§  6.  Liens  for  labor  on  railroads. — Any  person  who 
shall  hereafter  perform  any  labor  for  a  railroad  cor- 
poration shall  have  a  lien  for  the  value  of  such  labor 
upon  the  railroad  track,  rolling  stock  and  appurte- 
nances of  such  railroad  corporation  and  upon  the  land 
upon  which  such  railroad  track  and  appurtenances  are 
situated,  by  filing  a  notice  of  such  lien  in  the  office  of 
the  clerk  of  any  county  wherein  any  part  of  such  rail- 
road is  situated,  to  the  extent  of  the  right,  title  and 
interest  of  such  corporation  in  such  property,  existing 
at  the  time  of  such  filing.  The  provisions  of  this  arti- 
cle relating  to  the  contents,  filing  and  entry  of  a  notice 
of  a  mechanic's  lien,  and  the  priority  and  duration 
thereof,  shall  apply  to  such  liens.  A  copy  of  the  no- 
tice of  such  lien  shall  be  personally  served  upon  such 
corporation  within  ten  days  after  the  filing  thereof  in 
the  manner  prescribed  by  the  code  of  civil  procedure 
for  the  service  of  summons  in  actions  in  justices' 
courts  against  domestic  railroad  corporations. 

Liens  on  railroads. —  The  legislature  intended  by  the  Lien 
Law  of  1897,  embracing  the  law  relating  to  the  creation  and 
enforcement  of  liens  upon  private  and  public  property,  to  as- 
similate and  harmonize  as  far  as  possible  the  entire  law  upon 
the  subject.  The  Lien  Law  of  1885  (Laws  1885,  chap.  342) 
related  only  to  liens  upon  private  property.  Prior  to  the  Lien 
Law  of  1897  hens  for  work  for  a  railroad  corporation  were  gov- 
erned by  Laws  1875,  chap.  392.  For  work  done  upon  any  rail- 
road bridge  or  trestle  work  for  use  of  a  railroad,  the  lienor  was 
partially  protected  by  Laws  1870,  chap.  529.  For  work  in  sink- 
ing or  drilling  an  oil  well,  or  digging  a  well  for  gas,  or  other 
volatile  or  mineral  substances,  the  lienor  was  obliged  to  file  a 
lien  in  conformity  to  the  provisions  of  Laws  of  1880,  chap.  440. 
These  various  statutes  were  repealed  by  the  Lien  Law  of  1897 
with  the  purpose  of  embracing  their  provisions  in  the  Lien  Law 
of  1897.  In  order  to  accompUsh  this  purpose  and  to  remove 
all  doubt  on  the  subject  the  legislature  was  careful  to  attach 
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to  the  words  "  real  property  "  a  definition  broad  enough  to  cover 
the  subjects  embraced  in  these  various  statutes.  In  view  of  this 
definition  in  section  2  of  the  Lien  Law,  the  provisions  of  section 
6  would  seem  scarcely  necessary,  except  to  emphasize  the  legis- 
lative intent.  The  definition  of  "  real  property,^'  as  used  in  the 
Lien  Law,  is  as  follows: 

"  The  term  ^  real  property,*  when  used  in  this  chapter,  in- 
cludes real  estate,  lands,  tenements,  and  hereditaments,  corpo- 
real and  incorporeal,  fixtures,  and  all  bridges  and  trestle  work 
and  structures  connected  therewith,  erected  for  the  use  of  rail- 
roads, and  all  oil  or  gas  wells  and  structures  and  fixtures  con- 
nected therewith,  and  any  lease  of  oil  lands  or  other  right  to 
operate  for  the  production  of  oil  or  gas  upon  such  lands,  and 
the  right  or  franchise  granted  by  a  municipal  corporation  for 
the  use  of  the  streets  or  public  places  thereof,  and  all  structures 
placed  thereon  for  the  use  of  such  right  or  franchise." 

Eailroad  —  Judgment  ag^ainst. —  The  law  in  force  at  the  time 
of  the  trial  may  be  invoked  in  an  action  to  foreclose  a  lien 
against  a  railroad  corporation.  A  lien  was  filed  for  work  done 
upon  a  railroad,  under  a  contract  with  one  of  the  corporations, 
interested,  pursuant  to  the  provisions  of  chapter  392,  Laws 
18?5,  and  Laws  1870,  chapter  529,  relating  to  bridges  and 
trestle  work  operated  by  a  railroad  corporation.  These  statutes 
declared  that  liens  for  work  upon  a  railroad,  should  expire  within 
one  year  after  filing,  unless,  within  that  time  judgment  was 
recovered  thereon.  The  year  having  expired  before  judgment 
was  rendered  in  the  action  to  foreclose,  the  court  invoked  the 
rule  under  the  statute  authorizing  personal  judgment,  in  a  case, 
where  for  any  reason,  the  plaintiff  failed  to  establish  his  lien, 
and  awarded  money  judgments  against  the  corporations  liable  for 
the  debt  under  the  contract.  Wick  v.  Fort  Plain  &  Richfield 
Springs  R.  R.  Co.,  27  App.  Div.  577. 

See  also  Personal  Judgment,  post,  page  173. 

Railroad  —  Service  of  notice  of  lien  upon. —  Under  section  6 
of  the  Lien  Law,  the  notice  of  lien,  must  be  served  upon  the  rail- 
road corporation,  in  the  same  manner  in  which  a  summons  in. 
actions  in  justices'  courts  are  required  to  be  served  upon  do- 
mestic railroad  corporations.  The  mode  of  service  is  declared  by 
section  2880  of  the  Code  of  Civil  Procedure,  which  provides  as 
follows : 

Special  provision  relating  to  railroad  corporations. — Where  the 
defendant  to  be  served  is  a  railroad  corporation,  and  no  officer  thereof 
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resides  in  the  county,  to  whom  a  copy  of  the  summons  may  be  delivered, 
a.s  prescribed  in  the  last  section,  it  may  be  personally  served,  by  de- 
livering a  copy  thereof  to  a  local  superintendent  of  repairs,  freight 
agent,  agent  to  sell  tickets,  or  station  keeper  of  the  corporation,  resid- 
ing in  the  county;  unless,  at  least  thirty  days  before  it  was  issued, 
the  corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  it,  may  be 
served;  in  which  case,  the  summons  may  be  personally  served  by  de- 
livering a  copy  to  the  person  so  designated.    (Code  Civ.  Proc,  §  2880.) 

§  7.  Liability  of  owner  for  advance  payments,  collusive 
mortgages  and  incumbrances. —  Any  payment  by  the 
owner  to  a  contractor  upon  a  contract  for  the  improve- 
ment of  real  property,  made  prior  to  the  time  when, 
by  the  terms  of  the  contract,  such  payment  becomes 
due,  for  the  purpose  of  avoiding  the  provisions  of  this 
article,  shall  be  of  no  effect  as  against  the  lien  of  a 
sub-contractor,  laborer  or  material  man  under  such 
contract,  created  before  such  payment  actually  be- 
comes due.  A  mortgage,  lien  or  incumbrance  made 
by  an  owner  of  real  property,  for  the  purpose  of 
avoiding  the  provisions  of  this  article,  with  the  knowl- 
edge or  privity  of  the  person  in  whose  favor  the  mort- 
gage, lien  or  incumbrance  is  created,  shall  be  void  and 
of  no  effect  as  against  a  claim  on  account  of  the  im- 
provement of  such  real  property,  existing  at  the  time 
of  the  creation  of  such  mortgage,  lien  or  incumbrance. 

Premature  and  collusive  payments. —  The  provisions  of  sec- 
tion 7  of  the  Lien  Law  of  1897  are  substantially  a  re-enactment 
of  the  Lien  Law  of  1885  (Laws  1885,  chap.  342,  §  2),  which 
forbade  an  owner  to  pay  by  collusion  any  money  for  the  purpose 
of  avoiding  the  provisions  of  the  Lien  Law  or  in  advance  of  the 
terms  of  any  contract. 

It  has  been  held,  under  the  Lien  Law  of  1885,  that  an  owner 
was  not  precluded  from  making  a  payment  in  advance  of  the 
terms  of  the  contract,  unless  it  was  also  shown  that  such  pay- 
ment was  collusive.     Miller  v.  Smith,  20  App.  Div.  507 ;  Hofge- 
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sang  v.  Meyer,  2  Abb.  N.  C.  Ill;  Lind  v.  Braender,  7  N.  Y. 
Supp.  664. 

The  ground  upon  which  advance  payments  were  sustained, 
where  no  fraud  or  collusion  was  shown,  was  that  in  compelling 
the  owner  to  pay  twice  he  would  be  obliged  to  pay,  by  reason  of 
all  liens  created,  a  greater  sum  than  the  value  or  agreed  price 
of  the  labor  and  materials  remaining  unpaid  at  the  time  the 
notices  of  lien  were  filed. 

It  might  be  urged,  under  the  Lien  Law  of  1897,  that  an 
owner  will  not  be  obliged  to  pay  twice  if  he  makes  his  payments 
in  the  mode  provided  by  the  statute.  If,  by  paying  the  con- 
tractor in  advance  of  the  terms  of  his  contract,  giving  him  money 
to  which  he  is  not  entitled,  the  owner,  by  so  doing,  defeats  the 
claims  of  subcontractors  who  are  engaged  in  performing  por- 
tions of  the  work  stipulated  in  the  principal  contract,  the  pro- 
visions of  the  Lien  Law  on  which  the  subcontractor  relies  in  the 
performance  of  his  contract  is  evaded,  and  the  owner  is  not 
entitled  to  protection.  Under  the  Lien  Law  he  becomes  a  trus- 
tee, so  far  as  the  moneys  due  under  his  contract  are  concerned, 
for  all  subcontractors  who  expend  labor  and  furnish  materials 
for  the  improvement  of  his  realty.  And  if  he  pays  out  moneys 
to  the  principal  contractor,  in  a  manner  at  variance  with  the 
terms  of  the  contract  and  upon  the  terms  of  which  contract 
subcontractors  have  a  right  to  rely,  he  violates  his  trust  and 
cannot  escape  liability  therefor. 

This  is  the  principle  enunciated  in  the  case  of  Post  v.  Camp- 
hell,  83  N.  Y.  279,  which  was  decided  in  construing  the  pro- 
visions of  a  Lien  Law  relating  to  the  counties  of  Kings  and 
Queens  (Laws  1862,  chap.  478).  In  that  case  it  was  held  that 
an  owner  who  makes  a  contract  for  the  improvement  of  realty 
thereby  becomes  in  one  sense  a  trustee,  holding  the  fund  from 
which  those  who  performed  labor  and  furnished  materials  which 
enhanced  the  value  of  the  owner's  land  were  entitled  to  pay- 
ment, such  trusteeship  extends  to  payments  due  either  directly 
from  the  owner  upon  the  original  contract,  or  by  reason  of 
contracts  made  with  the  principal  contractor,  entered  into  for 
the  purpose  of  enabling  the  principal  contractor  to  complete. 
Post  V.  Campbell  83  N.  Y.  279;  Cheney  v.  Troy  Hospital 
Assn.,  65  N.  Y.  282;  Hilton  Bridge  Co.  v.  N.  Y.  Central  R.  R. 
Co.,  145  N.  Y.  390;  Hoyt  v.  Miner,  7  Hill,  525. 

Under  the  Lien  Law  of  1897  it  has  been  held  that  the  claims 
of  subcontractors  who  have  a  right  under  the  statute  to  file  liens, 
and  are  given  a  specific  period  within  which  that  right  may  be 
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asserted  or  lost,  may  invoke  the  doctrine  of  an  equitable  lien  to 
protect  their  claims  against  those  of  the  general  creditors  of  an 
insolvent  contractor,  and  as  between  such  claimants  and  the  as- 
signee of  the  contractor,  preference  and  priority  will  be  given 
to  the  former.     Kane  Co.  v.  Kinney,  174  X.  Y.  69. 

An  owner  cannot  well  pay  money  to  a  contractor  in  advance 
of  the  terms  of  his  contract  without  destroying  his  equitable 
lien  in  favor  of  subcontractors.  But  all  payments  made  by  an 
owner  in  good  faith,  according  to  the  terms  of  the  contract,  even 
after  a  lien  has  been  filed,  will  be  protected  if  the  owner  had 
no  knowledge  of  the  lien.  De  Lorenzo  v.  Von  Raitz,  44  App. 
Div.  329;  Newman  v.  Levy,  84  Hun,  478.  See  also  §  12 
of  the  Lien  Law,  and  authorities  there  cited. 

Payments  by  contractor. —  This  provision,  with  respect  to 
collusive  pa}Tnents,  under  the  Lien  Law  of  1897,  applies  to  pay- 
ments made  by  a  contractor  to  a  subcontractor  as  well  as  to 
payments  made  by  the  owner.  Lawrence  v.  Dawson,  34  App. 
Div.  211. 

Subcontractors  and  materialmen  have  no  lien  or  equity  upon 
money  due  or  paid  under  a  building  contract  until  their  liens 
are  filed.  Until  they  assert  their  right  of  lien  afforded  by  the 
statute,  they  remain  creditors  at  large,  having  no  greater  or 
superior  rights  than  other  general  creditors.  When  money  due 
him  comes  into  the  hands  of  a  solvent  contractor  before  liens  are 
filed,  it  belongs  to  him  absolutely  to  do  with  as  he  pleases.  He 
violates  no  equity,  therefore,  in  applying  this  money  to  the  pay- 
ment of  antecedent  debts  due  to  his  general  creditors  and  hav- 
ing no  relation  to  the  particular  contract  under  which  he  was 
paid.     MacJc  v.  Colleran,  136  N.  Y.  617. 

A  principal  contractor  who  makes  a  payment  in  good  faith, 
under  a  municipal  contract,  to  a  materialman  for  materials 
which  have  been  delivered  and  actually  used  in  the  building, 
if  such  payment  is  made  before  a  lien  is  filed,  will  be  protected 
in  such  payment  under  Laws  1878,  chap.  315,  against  a  lien 
filed  by  a  subcontractor.  Lawrence  v.  Dawson,  50  App.  Div. 
570. 

A  materialman  who  had  furnished  materials  to  a  subcon- 
tractor, was  induced  to  refrain  from  filing  a  lien  therefor  by 
reason  of  representations  made  by  the  principal  contractors,  that 
they  would  keep  back  15  per  cent,  from  the  subcontractor 
until  the  work  was  completed,  and  the  contract  contained  a 
clause  to  that  effect.  Relying  on  these  statements  the  material- 
man filed  no  lien  for  six  weeks.     Meantime  the  contractors,  in 


Digitized  by  LjOOQ IC 


78  Lien  Law,  Article  I,  Sec.  8. 

violation  of  their  promise,  paid  the  15  per  cent  to  the  subcon- 
tractor in  advance  of  the  terms  of  the  contract.  Held,  that  the 
payment  was  made  to  avoid  the  provisions  of  the  Lien  Law 
and  that  the  payment  was  not  operative  as  against  the  material- 
man.    Lawrence  v.  Dawson,  34  App.  Div.  211. 

Where  no  specific  time  of  payment  is  fixed  by  a  contract  for 
delivery  of  material,  the  contractors  are  bound  to  pay  as  soon 
as  the  vendor  is  able  and  ready  to  deliver  it.  Where  payments 
were  made  for  materials  in  good  faith  before  delivery,  and 
without  collusion,  it  was  held,  under  the  Lien  Law  of  1885,  that 
such  payments  will  be  sustained  against  subsequent  lienors. 
Smack  v.  Cathedral  of  Incarnation,  31  App.  Div.  559. 

§  8.  Terms  of  contract  may  be  demanded.— A  statement 
of  the  terms  of  a  contract  pursuant  to  which  an  im- 
provement of  real  property  is  being  made,  and  of  the 
amount  due  or  to  become  due  thereon,  shall  be  fur- 
nished upon  demand,  by  the  owner,  or  his  duly  author- 
ized agent,  to  a  sub-contractor,  laborer  or  material 
man  performing  labor  for  or  furnishing  materials  to 
a  contractor,  his  agent  or  sub-contractor,  under  such 
contract.  If,  upon  such  demand  the  owner  refuses  or 
neglects  to  furnish  such  statement  or  falsely  states 
the  terms  of  such  contract  or  the  amount  due  or  to  be 
come  due  thereon,  and  a  sub-contractor,  laborer  or  ma- 
terial man  has  not  been  paid  the  amount  of  his  claim 
against  a  contractor  or  sub-contractor,  under  such 
contract,  and  a  judgment  has  been  obtained  and  execu- 
tion issued  against  such  contractor  or  sub-contractor 
and  returned  wholly  or  partly  unsatisfied,  the  owner 
shall  be  liable  for  the  loss  sustained  by  reason  of  such 
refusal,  neglect  or  false  statement,  and  the  lien  of  such 
sub-contractor,  laborer  or  material  man,  filed  as  pre- 
scribed in  this  article,  against  the  real  property  im- 
proved for  the  labor  performed   or  materials  fur- 
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nished  after  such  demand,  shall  exist  to  the  same  ex- 
tent and  be  enforced  in  the  same  manner  as  if  such 
labor  and  materials  had  been  directly  performed  for 
and  furnished  to  such  owner. 

Terms  of  contract. —  This  provision  of  the  Lien  Law  of  1897 
is  a  substantial  re-enactment  of  the  provisions  of  section  8 
of  the  Lien  Law  of  1885.  It  was  intended,  in  connection  with 
section  7,  to  place  a  subcontractor  or  materialman  in  a  position 
to  know  when  the  moneys  become  due  to  the  principal  con- 
tractor. The  objects  of  these  provisions  are  obvious.  If  the 
I)rincipal  contractor  refuses  or  fails  to  pay  his  materialman  or 
subcontractor,  the  latter  may  file  his  lien  and  serve  a  copy  of 
it  upon  the  owner.  The  lien  so  filed  will  attach  to  what  is 
earned  or  what  is  due  or  to  become  due  under  the  contract,  and 
the  owner,  after  notice  to  him  that  the  lien  has  been  filed,  will 
not  thereafter  be  protected  in  payments  to  the  contractor,  un- 
less the  liens  are  canceled  or  discharged  as  provided  by  the 
Lien  Law.  In  this  connection  it  is  clear  that  advance  payments 
might  avoid  entirely  the  provisions  of  the  Lien  I^w  and  defeat 
the  rights  of  subcontractors.  The  contract  between  the  owner 
and  contractors  must  be  relied  upon  by  materialmen  and  sub- 
contractors, should  there  be  any  question  as  to  the  financial  re- 
sponsibility of  the  general  contractor,  and  in  providing  for  an 
inspection  of  the  contract,  the  intention  was  to  protect  the 
rights  of  subcontractors.     Lumbard  v.  Syracuse,  55  N.  Y.  494. 

Subrogation. —  In  this  connection  the  doctrine  of  subrogation 
might  become  material  in  order  to  protect  the  rights  of  the 
\ariou8  parties  in  interest.  For  authorities  as  to  rights  of  sub- 
contractors to  subrogation,  see  Hofgesang  v.  Meyer,  2  Abb.  N.  C. 
Ill;  Gibson  v.  Leanane,  94  N.  Y.  183;  Crane  v.  Oennin,  60 
N.  Y.  127;  Morgan  v.  Stevens,  6  Abb.  N.  C.  356;  McMillan  v. 
Seneca,  5  Hun,  12. 

§  9.  Contents  of  notice  of  lien —  The  notice  of  lien  shall 
state  : 

1.  The  name  and  residence  of  the  lienor. 

2.  The  name  of  the  owner  of  the  real  property 
against  whose  interest  therein  a  lien  is  claimed,  and 
the  interest  of  the  owner  as  far  as  known  to  the  lienor. 
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3.  The  name  of  the  person  by  whom  the  lienor  was 
employed,  or  to  whom  he  furnished  or  is  to  furnish 
materials ;  or,  if  the  lienor  is  a  contractor  or  sub-con- 
tractor, the  person  with  whom  the  contract  was  made. 

4.  The  labor  performed  or  to  be  performed,  or  mate- 
rials furnished  or  to  be  furnished  and  the  agreed  price 
or  value  thereof. 

5.  The  amount  unpaid  to  the  lienor  for  such  labor  or 
materials. 

6.  The  time  when  the  first  and  last  items  of  work 
were  performed  and  materials  were  furnished. 

7.  The  property  subject  to  the  lien,  with  a  descrip- 
tion thereof  sufficient  for  identification ;  and  if  in  a  city 
or  village,  its  location  by  street  and  number,  if  known. 
A  failure  to  state  the  name  of  the  true  owner  or  con- 
tractor, or  a  mis-description  of  the  true  owner,  shall 
not  affect  the  validity  of  the  lien.  The  notice  must  be 
verified  by  the  lienor  or  his  agent,  to  the  effect  that 
the  statements  therein  contained  are  true  to  his  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

The  notice. —  The  phraseology  and  arrangement  of  the  pro- 
vipions  of  the  Lien  Law  of  1897  are  not  identical  with  that 
contained  in  the  Lien  Law  of  1885  (Laws  1885,  chap.  342,  §  4), 
with  respect  to  the  notice  and  its  contents.  But  there  seems  to 
be  no  material  difference  in  the  two  statutes  in  this  regard. 
The  authorities  under  the  Lien  Law  of  1885  are,  therefore,  ap- 
plicable in  the  main  to  the  provisions  of  the  Lien  Law  of  1897. 
New  Jersey  Steel  &  Iron  Co,  v.  Robinson,  85  App.  Div.  512. 

A  substantial  compliance  with  the  statute  which  will  convey 
to  parties  in  interest  the  facts  which  the  statute  requires  must 
be  stated  in  the  notice  will  be  sufficient.  Clarh  v.  Heylman, 
80  App.  Div.  572;  Kerrigan  v.  Fielding,  47  App.  Div.  246; 
Hubbell  v.  Schreyer,  14  Abb.  N.  S.  287 ;  Beals  v.  Congregation, 


Digitized  by  LjOOQ IC 


Notice  of  Lien  —  Contents.  81 

1  E.  D.  Smith,  654;  Anderson  v.  Dillaye,  47  X.  Y.  61^\Luscher 
V.  Morris,  18  Abb.  X.  C.  67. 

A  notice  which  stated  that  the  labor  and  services  so  performed 
and  the  materials  so  f iirnished* were  "plumbing,  tinning,  fur- 
naces and  ranges  as  per  contract  to  the  amount  of  $2,560,  and 
additional  labor  to  the  amount  of  $77,  making  in  all  $2,637, 
upon  account  of  which  there  has  been  paid  $850,  and  leaving  a 
balance  due  therefor  of  $1,787,^'  was  held  a  sufficient  compliance 
as  showing  the  labor  performed,  materials  furnished,  and  agreed 
price  or  value  thereof.  As  to  the  amount  due,  it  was  held  that 
the  notice  showed  that  there  was  a  balance  of  $1,787  due  for 
such  labor  and  services  and  materials  furnished.  Clarlc  v.  Heyl- 
man,  80  App.  Div.  572. 

The  notice,  however,  must  contain  what  the  statute  requires, 
and  the  court  has  no  power  to  supply  an  omission  which  the 
statute  provides  must  be  contained  in  it. 

If  the  notice  does  not  clearly  state  the  nature  and  amount  of 
the  labor  and  services  performed,  or  the  nature  and  amount 
of  the  materials  furnished  or  to  be  furnished,  or  the  amount  of 
work  remaining  to  be  performed  to  complete  plaintiff's  con- 
tract, the  lien  cannot  be  sustained.  McKinney  v.  White]  15 
App.  Div.  423. 

A  notice  stated  that  a  lien  was  claimed  for  $341.25,  "the 
same  being  for  work,  labor  and  materials  furnished  as  herein- 
after mentioned  *  *  *  gald  amount  being  the  true  price 
and  value  of  said  work  done  and  materials  furnished,  after  de- 
ducting the  payments  that  have  been  made  thereon.  That 
*  *  *  ninety  days  have  not  elapsed  since  the  completion 
of  the  contract  or  the  furnishing  of  said  material,  or  the  final 
performance  of  said  work."  Held  to  be  a  substantial  com- 
pliance with  the  statute  as  to  the  value  of  the  work;  also  that 
it  might  be  inferred  that  the  last  item  of  work  or  materials  was 
performed  or  furnished  within  ninety  days  from  the  filing. 
But  that  the  failure  of  the  notice  to  state  when  the  first  item 
of  work  was  done,  which  the  statute  requires  must  be  stated, 
and  contains  no  facts  from  which  that  time  might  be  inferred 
rendered  the  notice,  in  that  regard,  fatally  defective,  and  that 
it  could  not  be  enforced.  Mahley  v.  Oerman  Banl%  174  X.  Y. 
500. 

The  notice  should  not  be  in  the  alternative,  nor  should  it 

contain  a  literal  transcript  of  the  statute,  which  is  phrased  in 

the  alternative.     It  should  state  either  what  labor  was  performed 

or  what  materials  were  furnished  at  the  time  of  filing  the  lien. 
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It  must  state  the  agreed  price  and  value  of  the  materials  or 
labor  to  be  performed  or  furnished.  An  alternative  statement 
is  not  sufficient.  New  Jersey  Steel  £  Iron  Co.  v.  Robinson,  85 
App.  Div.  512. 

The  notice  in  the  case  cited  was  as  follows: 

(4)  The  labor  performed  or  to  be  performed  is  the  cutting  and  set- 
ting of  all  the  cut  limestone  for  the  building  on  the  premises;  and  the 
material  furnished  or  to  be  furnished  is  the  stone  so  to  be  cut  and  set, 
and  the  agreed  price  or  value  of  such  labor  or  materials  is  $44,700. 
There  has  also  been  furnished  extra  work  and  materials  amounting  to 
$1,543.  (5)  The  amount  unpaid  to  the  lienors  for  such  labor  and  ma- 
terials is  $43,243. 

Held,  that  the  notice  was  not  specific  and  definite,  nor  in 
compliance  with  the  statute,  and  could  not  be  enforced.     /&. 

See  also  Bradley  &  Currier  Co,  v.  Pacheteau,  175  N.  Y.  492, 
524. 

The  notice  contained  a  statement,  as  follows :  "  (4)  The 
labor  performed  and  the  materials  furnished  and  to  be  fur- 
nished consists  of  wainscoting,  closets,  *  ♦  ♦  and  the  agreed 
pried  and  value  thereof  is  $611.86,  less  amount  allowed  for  ma- 
terial. (5)  The  amount  unpaid  to  the  lienor  for  such  labor  (or) 
(and)  material  is  $603.61.  (6)  The  time  when  the  first  and 
last  items  of  work  were  performed  and  materials  furnished  is 
first  delivery,  December  9,  1901;  last  delivery,  January  17, 
1902,  within  ninety  days  last  past."  The  notice  was  held  to  be 
in  the  alternative  as  to  what  had  been  done  and  what  was  to  be 
done  and  wholly  insufficient.    Bossert  v.  Happel,  40  Misc.  569. 

Lienor  limited  to  amonnt  claimed. — A  notice  of  lien  contained 
the  following  statement :  "  The  amount  claimed  is  the  sum  of 
925  dollars  and  due  to  claimant  on  the  12th  day  of  June,  1901, 
*  *  *  which  is  the  amount  of  claimant's  demand  after  de- 
ducting all  just  credits  and  oflEsets,  except  the  sum  of  $75. 
Held,  that  claimant  was  limited  to  a  lien  for  $850.  Held 
V.  City  of  New  York,  83  App.  Div.  510. 

ITame  of  owner. —  Failure  to  state  the  name  of  the  true  owner 
shall  not  impair  the  validity  of  the  lien.  The  word  "  failure  " 
used  in  the  statute  means  an  unsuccessful  attempt  to  designate 
the  owner.  Where  the  lienor  is  put  on  his  inquiry  as  to  who 
the  owner  is  he  must  endeavor  to  ascertain  his  name,  and  if 
he  names  the  tenant  as  owner  after  due  inquiry,  believing  him 
to  be  the  owner,  it  might  be  construed  as  a  "  failure  "  to  name 
him.     But  he  cannot  name  the  tenant  as  the  person  against 
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whom  he  intends  to  claim  a  lien  and  then  be  allowed  to  proceed 
against  the  owner  against  whose  interest  he  did  not  intend  to 
file  notice  of  claim.     De  Klyn  v.  Gould,  165  N.  Y.  282. 

The  lienor  must  state  in  his  notice  the  name  of  the  owner  and 
must  claim  a  lien  against  the  interest  of  such  owner.  Where 
the  notice  contained  the  name  of  the  occupant  or  lessee  and 
claimed  a  lien  against  his  interest  only  and  also  stated  the  name 
of  the  owner,  but  made  no  claim  for  a  lien  on  the  owner's  in- 
terest, the  lien  will  not  be  sustained  as  against  the  owner.  Gnp- 
pin  V.  Weed,  22  App.  Div.  593,  affirmed,  165  N.  Y.  612. 

The  first  notice  described  one  Firth  as  owner.  A  second  lien 
was  filed,  stating  that  one  Fielding  was  owner.  It  appeared  that 
Fielding  had  a  judgment  and  other  claims  against  Firth,  and 
that  the  latter  deeded  the  land  to  Fielding  to  secure  the  judg- 
ment and  claims.  Held,  that  the  deed,  though  absolute  in  form^ 
was  simply  a  mortgage,  and  that  Firth  was  in  law  the  owner 
after  he  had  delivered  the  deed,  and  that  the  filing  of  the  second 
lien  did  not  impair  the  rights  of  the  lienor  under  the  first* 
Kerrigan  v.  Fielding,  47  App.  Div.  246. 

The  lienor  must  claim  a  lien  against  the  interest  of  the  owner. 
A  lienor  furnished  materials  on  premises  in  possession  of  a 
vendee  imder  an  agreement  to  purchase,  which  agreement  had 
not  been  filed.  The  latter  took  title  before  the  date  fixed  by 
the  contract  and  gave  back  to  the  owner  a  purchase-money  mort- 
gage and  then  conveyed  th^  premises  to  one  Screiber.  Held,. 
that  in  order  to  reach  the  proceeds  of  the  mortgage,  the  lienor 
whose  lien  was  filed  subsequent  to  the  delivery  of  the  deed  should 
have  described  such  mortgagee  as  owner,  or  inserted  his  name 
in  the  notice  and  claimed  a  lien  against  his  interest.  Not  hav- 
ing named  the  mortgagee  nor  claimed  a  lien  against  his  interest, 
Iteld,  that  the  lienor  could  not  reach  the  proceeds  of  his  mort- 
gage to  satisfy  his  lien.     Packard  v.  Sugarman,  31  Misc.  626. 

See  also  as  to  omission  of  owner's  name  from  the  notice,  which 
shall  not  impair  its  validity,  Berry  v.  Gavin,  88  Hun,  1 ;  WdHc- 
man  v.  Henry,  7  Misc.  522 ;  Ross  v.  Simon,  9  N.  Y.  Supp.  536 ; 
Filey  v.  Thousand  Islands  Hotel,  9  Hun,  424;  Moran  v.  Chase, 
52  N.  Y.  347 ;  Leiegne  v.  Schwartzer,  10  Daly,  547. 

False  statements. —  It  has  been  doubted  whether  a  false  state- 
ment contained  in  the  notice  of  lien  would  operate  to  defeat  the 
lien,  in  the  absence  of  any  positive  direction  or  declaration  to 
that  offoct  in  the  statute.  Single  v.  Wallis  Iron  Works,  14d 
X.  Y.  439. 
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But  the  Court  of  Appeals  has  recently  held  that  a  false  state- 
ment contained  in  the  notice  which  has  been  shown  to  be  will- 
fully and  intentionally  false,  to  the  prejudice  of  the  rights  of 
others,  will  operate  to  defeat  the  lien.  Aeschliman  v.  Preshy- 
terian  IJospital,  1G5  X.  Y.  296. 

A  false  statement  in  a  notice  of  lien  will  not  be  sufTicient  to 
defeat  it,  unless  it  can  be  shown  not  only  that  the  statement  is 
untrue,  but  that  it  is  willfully  and  intentionally  false  in  some 
important  or  material  respect.  Such  willful  and  intentional 
falsehood  in  the  notice  will  defeat  the  claim  of  the  lienor  under 
the  notice.    lb. 

Where  it  appears  that  the  amount  claimed  in  the  notice  has 
been  willfully  and  intentionally  grossly  exaggerated  and  such 
as  could  not  have  arisen  from  honest  mistake  and  other  lienors 
or  persons  interested  in  the  fund  are  misled  or  prejudiced 
thereby,  or  might  be  prejudiced,  the  lien  will  not  be  sustained, 
though  there  be  no  actual  affirmative  fraud.  New  Jersey  Steel 
&  Iron  Co,  V.  Robinson,  85  App.  Div.  512 ;  Foster  v.  Schneider, 
50  Ilun,  151. 

Where  the  statement  of  the  lienor's  claim  is  so  excessive  and 
grossly  inaccurate,  being  for  more  than  twice  the  amount  proved 
to  be  due  upon  the  trial,  an  honest  mistake  will  not  be  inferred, 
im})robable  explanations  will  be  disregarded,  and  the  lien  de- 
clared void.  Williams  v.  Daikcr,  33  Misc.  70;  Goodrich  v.  Gi7- 
lics,  21  X.  Y.  Supp.  '^00;  Close  v.  Clark,  9  X.  Y.  Supp.  ^38. 

Honest  mistake. —  If  statements  contained  in  the  notice  of 
lien  are  in  fact  false  and  the  lienor  claims  a  sum  in  excess  of 
what  he  is  entitled  to  recover,  if  it  appears  that  the  error  arose 
from  an  honest  mistake  in  the  method  of  formulating  the  claim 
or  for  some  other  good  reason,  and  no  person  is  injured  or  mis- 
led by  the  error,  the  lien  will  be  sustained.  Beatty  v.  Searls, 
74  App.  Div.  214;  Donovan  v.  Frazier,  15  App.  Div.  521;  Bryson 
T.  St.  Helen,  79  Hun,  167;  American  Mortgage  Co.  v.  Butler, 
36  Misc.  253. 

In  any  case  where  there  is  an  error  in  the  notice  of  lien  and 
it  can  be  shown  that  no  person  has  been  thereby  misled  to  his 
prejudice,  and  that  the  statements  were  not  willfully  false  or 
intended  to  mislead,  and  were  the  result  of  mistaken  judgment 
or  honest  mistake,  the  lien  will  be  enforced.  Ringle  v.  Wallis 
Iron  Works,  149  X.  Y.  439 ;  Oaskell  v.  Beard,  58  Ilun,  101 ; 
Bulkley  v.  Kimball,  19  X.  Y.  Supp.  672;  8.  c.,  46  St.  Rep.  543; 
Barrow  v.  Morgan,  65  X.  Y.  333 ;  Mull  v.  Jones,  18  X.  Y.  Supp. 
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359;  Lutz  v.  Ey,  3  E.  D.  Smith,  621;  Vogel  v.  LintweUcr,  5 
X.  Y.  Supp.  154;  McLean  v.  Baker,  11  N.  Y.  Supp.  781; 
Morgan  v.  Taylor,  5  N.  Y.  Supp.  920;  Brandt  v.  Vcrdon,  18 
N.  Y.  Supp.  119. 

Description  of  premiies. — The  law  requires  that  the  notice 
shall  contain  only  such  a  description  of  the  premises  as  shall 
be  "  sufficient  for  identification.^'  If  the  work  was  done  in  a 
city  or  village,  the  lienor,  if  the  street  and  street  number  are 
known,  should  insert  them  in  addition  to  the  description.  The 
test  as  to  the  sufficiency  of  the  notice  in  this  respect  is,  has 
the  property  been  described  in  such  a  manner  that  it  may  bo 
readily  identified  by  those  inspecting  the  records.  On  this 
point  see  Donnelly  v.  Libhy,  1  Sweeny,  259. 

Verification. —  The  statutory  provision  as  to  verification  ia 
mandatory,  and  without  it  there  can  be  no  lien.  The  notice 
must  be  verified  and  the  verification  must  be  in  due  form,  and 
before  an  officer  authorized  to  administer  an  oath.  Otherwise 
perjury  could  not  be  assigned,  and  the  object  of  the  statute  is 
to  have  the  lienor  make  his  claim  under  oath.  Kane  v.  UuU 
koif,  81  App.  Div.  105';  Hallahan  v.  Herbert,  57  N.  Y.  409. 

It  has  been  repeatedly  held  that  a  verification  following  the 
exact  language  of  the  statute  is  sufficient.  Union  Stove  Works 
v.  Klingman,  20  App.  Div.  449,  affirmed,  164  N.  Y.  589 ;  Moore 
V.  McLaughlin,  ^^  Hun,  133 ;  Stdubsandt  v.  Lennon,  3  Misc.  90, 
affirmed,  142  N.  Y.  666;  Schwartz  v.  Allen,  7  N.  Y.  Supp.  5; 
Ward  V.  Kilpatrick,  85  N.  Y.  413 ;  Kealey  v.  Murray,  61  Hun, 
619;  8.  c,  15  N.  Y.  Supp.  403;  Boyd  v.  Bassett,  16  N.  Y. 
Supp.  10;  Cunningham  v.  Doyle,  5  Misc.  219. 

Verification  without  the  State. —  It  is  wholly  immaterial 
where  the  notice  is  verified.  If  the  verification  is  taken  in 
another  State,  it  must  comply  with  the  Code  of  Civil  Procedure, 
section  844,  with  respect  to  affidavits  taken  without  the  State. 
The  statute  is  as  follows: 

AffldaTltB  without  the  State. —  An  oath  or  affidavit  required,  or 
which  may  be  received  in  an  action,  special  proceeding,  or  other  mat- 
ter, may  be  taken  without  the  State,  except  where  it  is  otherwise 
specially  prescribed  by  law,  before  an  officer  authorized  by  the  laws  of 
the  State  to  take  and  certify  the  acknowledgment  and  proof  of  deeds, 
to  be  recorded  in  the  State;  and,  when  certified  by  him  to  have  been 
taken  before  him,  and  accompanied  with  the  like  certificates  as  to  his 
official  character  and  the  genuineness  of  his  signature  as  are  required 
to  entitle  a  deed  acknowledged  before  him  to  be  recorded  within  the 
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state,  may  be  used  as  if  taken  and  certified  in  this  State,  by  an  officer 
aulliorized  by  law  to  take  and  certify  the  same.      {Code  of  Civ.  Proo., 

§  844.) 

As  a  notice  of  lien,  although  it  affects  real  property,  is  not 
required  to  be  recorded,  nor  is  it  required  to  be  proved  or  ac- 
knowledged. The  statute  requires  that  it  shall  be  verified. 
Instruments  required  to  be  acknowledged,  if  taken  without  the 
State,  must  conform  to  the  provisions  of  the  Real  Property  Law, 
sections  249,  250,  and  must'  be  authenticated  as  provided  by 
sections  260,  261. 

For  construction  of  the  language  of  section  844  of  the  Code 
of  Civil  Procedure,  with  regard  to  verifications  taken  without 
the  State  see  Ross  v.  Wigg,  34  Hun,  192 ;  Hyatt  v.  Swivel,  52 
Super.  Ct.  Rep.  1 ;  Bowen  v.  Stilwell,  9  Browne's  Civ.  Proc.  R. . 
277;  Levy  v.  Levy,  29  Misc.  374. 

A  lien  was  verified  in  Wisconsin  before  a  commissioner  of 
deeds  for  the  State  of  New  York.  In  order  to  entitle  the  notice 
to  be  filed  or  read  in  evidence  it  must  be  authenticated  by  the 
secretary  of  state  of  the  State  of  Xew  York,  who  has  on  file  the 
autograph  signature  of  the  Wisconsin  commissioner,  who  must 
certify  that  the  officer  purporting  to  act  in  Wisconsin  as  a  com- 
missioner was  such  commissioner.  In  the  aTssence  of  such  cer- 
tificate it  was  held  that  the  lien  was  not  properly  verified  and 
could  not  be  enforced.  Cream  City  Furniture  Co.  v.  Squier,  2 
llisc.  438. 

Yerification  —  Agent. — The  Court  of  Appeals  has  held  that 
the  lien  laws  must  be  liberally  construed.  The  Consolidation 
Act  (Laws  1882,  chap.  410,  §  1825;  Laws  1878,  chap.  315, 
§  2)  provides  that  a  notice  of  claim  for  work  done  for  a  munici- 
pal corporation  shall  be  "verified  by  such  claimant's  oath  or 
affirmation."  The  notice  was  verified  by  Pierre  W.  Briggs,  who 
swore  that  he  was  the  agent  of  John  B.  McDonald,  "  the  claim- 
ant mentioned  in  the  foregoing  claim,  and  that  the  statements 
therein  contained  are  true  to  his  own  knowledge  or  informa- 
tion and  belief."  Although  no  provision  was  contained  in  the 
statute  giving  authority  to  the  agent  to  verify  the  notice,  the 
court  held  that  the  notice  so  verified  was  a  substantial  com- 
pliance with  statute,  especially  in  view  of  the  provisions  of 
the  Lien  Law  of  1897  (Laws  1897,  chap.  418,  §  22>,  and  that 
the  verification  was  sufficient.  McDonald  v.  The  Mayor,  170 
N.  Y.  409,  reversing  s.  c,  58  App.  Div.  73. 

The  Lien  Law  of  1897,  as  well  as  the  Lien  Law  of  1885,  au- 
thorize the  verification  of  the  notice  "by  the  lienor  or  his 
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agent/'  A  lien  was  filed  by  the  Union  Stove  Works  for  ma- 
terials furnished.  The  lien  was  signed  as  follows:  "Union 
Stove  Works,  by  Newton  H.  Burr,  agent."  The  verification 
was  by  Mr.  Burr,  the  agent.  Held  sufficient  under  Lien  Law 
of  1885.  Union  Stove  Works  v.  Klvngman,  20  App.  Div.  449, 
affirmed,  164  N.  Y.  589. 

Verification — Fartnenliip. — A  notice  of  lien  filed  by  a  co- 
partnership was  verified  as  follows : 

" being  duly  sworn  says  that  he  is  M.  Kane  &  Son,  the  lienors 

mentioned  in  the  foregoing  notice  of  lien,  that  he  has  read  the  said  notice 
and  knows  the  contents  thereof  and  that  the  statements  therein  con- 
tained are  true  to  their  4cnowledge  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief  and  that  as  to  those  mat- 
ters they  believe  it  to  be  true. 

"  M.  Kane  &  Son." 

Held,  that  as  it  did  not  appear  who  verified  the  notice,  per- 
jury could  not  be  assigned  thereon.  No  person  was  described 
as  being  sworn,  nor  were  the  names  of  the  individual  pari^ners 
given.  The  verification  was  declared  to  be  wholly  insufficient. 
Kane  v.  Hutkojf,  81  App.  Div.  105. 

Where  the  verification  on  a  notice  of  lien  filed  by  a  copariiner- 
ship  recited  that  the  pari;y  verifying  was  one  of  the  firm  of 
D.  A.  &  W.  D.  Moore,  one  of  the  pari;ies  making  the  foregoing 
claim,  the  couri;  held  the  verification  to  be  sufficient.  Mocre 
V.  McLaughlin,  21  N.  Y.  Supp.  55. 

Verification  —  Omisaion  of  officer's  signature. —  The  notice 
of  lien  was  subscribed  and  sworn  to  before  a  commissioner  of 
deeds.  Through  inadvertence  it  was  filed  without  the  signa- 
ture of  the  officer  to  the  jurat.  Later  in  the  day  the  county 
clerk  allowed  the  officer  to  append  his  signature  and  refile  the 
notice.  Held,  that  the  lien  became  operative  from  time  of  first 
filing  and  took  priority  over  the  claim  of  a  trustee  in  bankruptcy 
appointed  imder  a  petition  of  the  bankrupt  filed  intermediate 
the  filing  and  refiling  of  the  notice  of  lien.  Sage  v.  Stafford, 
42  App.  Div.  449. 

Signing  notice. —  The  Act  of  1897  does  not  declare  that  the 
notice  of  lien  shall  be  subscribed  by  the  lienor.  It  provides  what 
the  notice  shall  state  and  directs  that  it  "  must  be  verified  by  the 
lienor  or  his  agent.**  In  this  respect  the  Law  of  1897  is  the 
same  as  the  Lien  Ijaw  of  1885.  It  is  usual  and  customary  that 
the  lienor  shall  subscribe  the  notice;  but  it  has  been  held  that 
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the  fact  that  the  lien  was  not  subscribed  did  not  invalidate  it. 
Moore  v.  McLaughlin,  21  N.  Y.  Supp.  55. 

Blanket  lien. —  Where  owners  have  adjoining  lots  and  agree 
in  writing  in  a  joint  contract  for  the  excavation  of  both  and  the 
contract  fixes  the  price  per  cubic  yard  for  excavating  earth  and 
rock  and  treats  the  two  lots  as  one  parcel  of  land,  the  contractor 
fnay  file  a  lien  upon  both  lots  and  enforcfe  it  against  the  land 
as  if  it  were  one  parcel.  Deegan  v.  Kilpatrick,  54  App.  Div. 
371. 

Where  materials  are  furnished  for  and  are  used  indiscrimi- 
nately in  the  erection  of  several  contiguous  buildings,  they  may, 
for  the  purposes  of  a  mechanic's  lien,  be  regarded  as  one  build- 
ing, and  but  one  notice  of  lien  need  be  filed  covering  all.  Hall 
V.  Sheehan,  69  N.  Y.  618. 

Where  owners  of  adjoining  lots  make  a  joint  contract  to  erect 
two  houses,  one  house  on  each  lot,  the  contractor  may  file  a 
blanket  lien  on  both  lots,  and  the  objection  that  the  lots  were 
owned  in  severalty  and  not  jointly  is  wholly  immaterial.  The 
liability  is  a  joint  liability  and  may  be  enforced  as  one  lien 
covering  both  lots.  Mandeville  v.  Reed,  13  Abb.  Pr.  173. 
See  also  Moran  v.  Chase,  52  N.  Y.  346;  Hall  v.  Sheehun,  66 
N.  Y.  618;  Livingston  v.  Miller,  16  Abb.  Pr.  371;  Paine  v. 
Bonney,  4  E.  D.  Smith,  734 ;  Broadway  Savings  Bank  v.  Cum^ 
mings,  N.  Y.  Daily  Register,  Jan.  10,  1884. 

Where  work  was  done  upon  two  separate  lots  which  were  not 
contiguous,  one  being  in  West  Fifty-first  street,  the  other  on 
Tenth  avenue,  Manhattan,  and  the  contractor  agreed  with  the 
owner  that  all  payments  for  both  lots  shall  apply  only  to  one 
lot,  and  that  the  other  lot  shall  not  be  charged  with  any  lien 
for  work  done  upon  it,  but  all  claims  for  labor  and  materials 
shall  attach  to  one  lot  only, —  Held  a  valid  agreement,  and  that 
a  lien  against  the  exempted  lot  was  unauthorized.  Oailich  v. 
Engelhardt,  36  Misc.  269. 

Where  a  blanket  lien  covering  several  buildings,  as  to  mode 
of  conveyance  of  one  building,  see  McAuley  v.  Mildram,  1  Daly, 
296. 

§  10.  Filing  of  notice —  The  notice  of  lien  may  be  fiiled 
at  any  time  during  the  progress  of  the  work  and  the 
furnishing  of  the  materials,  or  within  ninety  days  after 
the  completion  of  the  contract,  or  the  final  perform- 
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ance  of  the  work,  or  the  final  furnishing  of  the  mate- 
rials, dating  from  the  last  item  of  work  performed  or 
materials  furnished.  The  notice  of  lien  must  be  filed 
in  the  clerk  ^s  oflSce  of  the  county  where  the  property 
is  situated.  If  such  property  is  situated  in  two  or 
more  counties,  the  notice  of  lien  shall  be  filed  in  the 
office  of  the  clerk  of  each  of  such  counties.  The  county 
clerk  of  each  county  shall  provide  and  keep  a  book 
to  be  called  the  **  lien  docket,  ^^  which  shall  be  suitably 
ruled  in  columns  headed**  owners,  ^^**  lienors,''  **  prop- 
erty,'' **  amount,"  **  time  of  fiiling,"  **  proceedings 
had,"  in  each  of  which  he  shall  enter  the  particulars  of 
the  notice,  properly  belonging  therein.  The  date,  hour 
and  minute  of  the  filing  of  each  notice  of  lien  shall  be 
entered  in  the  proper  column.  The  names  of  the  own- 
ers shall  be  arranged  in  such  book  in  alphabetical 
order.  The  validity  of  the  lien  and  the  right  to  file 
a  notice  thereof  shall  not  be  affected  by  the  death  of 
the  owner  before  notice  of  the  lien  is  filed. 

Filing  —  Fordgii  corporation. —  A  foreign  corporation  doing 
business  in  this  State,  which  failed  to  procure  a  certificate  from 
the  secretary  of  state,  as  provided  by  the  Corporation  Law,  may 
file  a  lien  for  materials  furnished  under  a  building  contract. 
But  such  lien  cannot  be  enforced,  nor  any  action  maintained 
thereon,  until  such  certificate  shall  have  been  obtained  pursuant 
to  Laws  1892,  chap.  687,  §  15.  Neuchatel  Asphalt  Co,  v.  The 
Mayor,  155  N.  Y.  373. 

Snccessiye  liens. —  There  is  no  provision  of  the  Lien  Law  to 
prevent  a  lienor  from  filing  successive  liens.  He  may  file  liens 
during  the  progress  of  the  work  and  upon  completion  may  file 
a  final  lien.  He  may  abandon  the  early  liens  and  elect  to  en- 
force the  final  hen.  The  rights  of  a  lienor  are  not  restricted 
under  the  statute  as  to  the  number  of  liens  he  may  file,  and  his 
power  to  incumber  the  property  is  not  exhausted  by  filing  one 
lien.  Clark  v.  Heylman,  80  App.  Div.  572.  See  also  Kerrigan 
V.  Fielding,  47  App.  Div.  246;  Ha'den  v.  BuddemieJc,  6  Daly,  3. 
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Time  to  file  cannot  be  extended.^—  After  the  time  for  filing 
a  lien  for  a  monument  has  expired,  the  court  has  no  power  to 
make  an  order  to  allow  the  lien  to  be  filed  nunc  pro  tunc  (under 
the  Lien  Law  of  1897,  §§  40,  41),  thereby  extending  the  time 
of  the  claimant  within  which  fthe  statute  requires  him  to  file 
his  lien.  Adler  v.  Lumley,  46  App.  Div.  229.  See  also  Spencer 
V.  Barnett,  34  N.  Y.  94;  McMahon  v.  Hodge,  2  Misc.  234; 
Lutz  V.  Ey,  2  E.  D.  Smith,  621;  Donaldson  v.  O'Connor,  1 
E.  D.  Smith,  695. 

§  11.  Service  of  copy  of  notice At  any  time  after 

filing  the  notice  of  lien,  the  lienor  may  serve  a  copy  of 
such  notice  upon  the  owner,  by  delivering  the  same  to 
him  personally,  or  if  the  owner  cannot  be  found,  to 
his  agent  or  attorney,  or  by  leaving  it  at  his  last  known 
place  of  residence  in  the  city  or  town  in  which  the  real 
property  or  some  part  thereof  is  situated,  with  a  per- 
son of  suitable  age  and  discretion,  or  by  registered  let- 
ter addressed  to  his  last  known  place  of  residence, 
or,  if  such  owner  has  no  such  residence  in  such  city 
or  town,  or  cannot  be  found,  and  he  has  no  agent  or 
attorney,  by  aflSxing  a  copy  thereof  conspicuously  on 
such  property,  between  the  hours  of  nine  o'clock  in 
the  forenoon  and  four  o  'clock  in  the  afternoon.  Until 
service  of  the  notice  has  been  made,  as  above  provided, 
an  owner,  without  knowledge  of  the  lien,  shall  be  pro- 
tected in  any  payment  made  in  good  faith  to  any  con- 
tractor or  other  person  claiming  a  lien.  A  failure  to 
serve  the  notice  does  not  otherwise  affect  the  validity 
of  such  lien. 

Service  of  notice  —  XTnsigfned  copy. —  The  owner  was  sued 
by  the  contractor  for  a  balance  due  on  his  contract.  While  the 
trial  was  in  progress  a  subcontractor  (materialman)  filed  a  no- 
tice of  lien  and  an  unsigned  copy  was  served  upon  the  owner 
in  court  during  the  trial.     The  trial  resulted  in  judgment  in 
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favor  of  the  contractor,  which  was  immediately  paid.  Held, 
that  such  payment  did  not  protect  the  owner  against  the  claim 
of  the  materialman.  The  fact  that  the  copy  of  the  notice  served 
did  not  contain  the  signature  of  the  lienor  at  the  end  of  the 
notice  or  in  the  verification  was  not  material,  as  the  notice  filed 
contained  the  signatures.    Reeves  v.  Seitz,  47  App.  Div.  267. 

Payments  in  good  faith. —  Where  an  owner  in  good  faith  and 
without  collusion  pays  the  principal  contractor  the  full  amount 
due  upon  the  contract,  he  cannot  be  made  liable  to  a  subcon- 
tractor on  the  ground  that  by  permitting  the  latter  to  proceed 
with  the  work  he  became  liable  to  him  on  the  ground  of  consent. 
In  the  absence  of  fraud  or  collusion  the  ownePs  liability  is  lim- 
ited to  the  price  specified  in  the  contract,  and  he  cannot  be  held 
to  pay  a  greater  sum  upon  alleged  consent.  De  Lorenzo  v.  Von 
Raitz,  4A  App.  Div.  329. 

§  12,  Notice  of  lien  on  account  of  public  improvements.  ~ 
At  any  time  before  the  construction  of  a  public  im- 
provement is  completed  and  accepted  by  the  state  or 
by  the  municipal  corporation,  and  within  thirty  days 
after  such  completion  and  acceptance,  a  person  per- 
forming work  for  or  furnishing  materials  to  a  con- 
tractor, his  sub-contractor,  assignee  or  legal  represen- 
tative, may  file  a  notice  of  lien  with  the  head  of  the 
department  or  bureau  having  charge  of  such  construc- 
tion and  with  the  comptroller  of  the  state  or  with  the 
financial  officer  of  the  municipal  corporation,  or  other 
officer  or  person  charged  with  the  custody  and  dis- 
bursements of  the  state  or  corporate  funds  applicable 
to  the  contract  under  which  the  claim  is  made.  The 
notice  shall  state  the  name  and  residence  of  the  lienor, 
the  name  of  the  contractor  or  sub-contractor  for  whom 
the  labor  was  performed  or  materials  furnished,  the 
amount  claimed  to  be  due  or  to  become  due,  the  date 
when  due,  a  description  of  the  public  improvement 
upon  which  the  labor  was  performed  and  materials 
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expended,  the  kind  of  labor  performed  and  materials 
furnished  and  give  a  general  description  of  the  con- 
tract pursuant  to  which  such  public  improvement  was 
constructed.  If  the  name  of  the  contractor  or  sub- 
contractor is  not  known  to  the  lienor,  it  may  be  so 
stated  in  the  notice,  and  a  failure  to  state  correctly 
the  name  of  the  contractor  or  sub-contractor  shall  not 
affect  the  validity  of  the  lien.  The  comptroller  of  the 
state  or  the  financial  oflScer  of  the  municipal  corpora- 
tion or  other  officer  or  person  with  whom  the  notice  is 
filed  shall  enter  the  same  in  a  booic  provided  for  that 
purpose,  to  be  called  the  **lien  book.^'  Such  entry 
shall  include  the  name  and  residence  of  the  lienor,  the 
name  of  the  contractor  or  sub-contractor,  the  amount 
of  the  lien  and  date  of  filing,  and  a  brief  designation 
of  the  contract  under  which  the  lien  arose.  (As  amd. 
by  Laws  1902,  chap.  37.) 

SohoolhouBe. —  A  schoolhouse  erected  on  lands  belonging  to  a 
school  district,  the  title  to  which  was  in  the  trustees  of  the 
school  district,  is  a  "  public  improvement  '*  within  the  meaning 
of  the  Lien  Law.  The  notice  of  lien  should  be  filed  with  the 
board  of  trustees  and  the  treasurer  of  the  school  district.  FiUng 
with  county  clerk  and  serving  copies  on  the  trustees  is  insuf- 
ficient.   Terwilliger  v.  Wheeler,  81  App.  Div.  460. 

In  such  a  case  where  the  lien  fails,  the  court  has  power  to 
determine  the  rights  of  the  parties  to  the  fund  and  award  per- 
sonal judgment  against  the  parties  indebted.    Tb. 

See  also  Bell  v.  Vanderbilt,  12  Daly,  476;  Bell  v.  The  Mayor, 
105  N.  Y.  139;  Yellow  Pine  Co.  v.  Board  of  Education,  15 
Misc.  58. 

Public  hospital. — In  Greater  New  York  the  proper  depart- 
ment with  which  to  file  a  notice  of  lien  for  work  done  upon  a 
pubUc  hospital  in  Gouvemeur  Slip,  the  construction  of  which 
was  authorized  by  Laws  1894,  chap.  703,  is  with  the  department 
of  pubhc  works  of  the  city  of  New  York.  Hawkins  v.  Mapes- 
Reeves  Construction  Co,,  82  App.  Div.  72. 
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§  13.  Priority  of  liens.— -A  lien  for  materials  furnished 
or  labor  performed  in  the  improvement  of  real  prop- 
erty shall  have  priority  over  a  conveyance,  judgment 
or  other  claim  against  such  property  not  recorded, 
docketed  or  filed  at  the  time  of  filing  the  notice  of  such 
lien ;  over  advances  made  upon  any  mortgage  or  other 
incumbrance  thereon  after  such  filing;  and  over  the 
claim  of  a  creditor  who  has  not  furnished  materials 
or  performed  labor  upon  such  property,  if  such  prop- 
erty has  been  assigned  by  the  owner  by  a  general  as- 
signment for  the  benefit  of  creditors,  within  thirty 
days  before  the  filing  of  such  notice.  Such  liens  shall 
also  have  priority  over  advances  made  upon  a  contract 
by  an  owner  for  an  improvement  of  real  property 
which  contains  an  option  to  the  contractor,  his  suc- 
cessor or  assigns  to  purchase  the  property,  if  sueh 
advances  were  made  after  the  time  when  the  labor 
began  or  the  first  item  of  material  was  furnished,  as 
stated  in  the  notice  of  lien.  If  several  buildings  are 
erected,  altered  or  repaired,  or  several  pieces  or  parcels 
of  real  property  are  improved,  under  one  contract, 
and  there  are  conflicting  liens  thereon,  each  lienor  shall 
have  priority  upon  the  particular  building. or  premises 
where  his  labor  is  performed  or  his  materials  are  used. 
Persons  standing  in  equal  degrees  as  co-laborers  or 
material  men,  shall  have  priority  according  to  the 
date  of  filing  their  respective  liens;  but  in  all  cases 
laborers  for  daily  or  weekly  wages  shall  have  prefer- 
ence over  all  other  claimants  under  this  article,  with- 
out reference  to  the  time  when  such  laborers  shall 
have  filed  their  notices  of  liens. 

Eqnitable  asugnment. —  One  holding  an  equitable  assignment 
or  order  which  has  been  duly  filed  as  provided  by  section  15  of 
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the  Lien  Law  is  entitled  to  priority  over  subsequent  lienors. 
Such  an  assignment  having  been  especially  provided  for  by 
the  Lien  Law  will  be  enforced.  The  authorities  upon  the  doc- 
trine of  equitable  assignment  will  be  found  under  section  15, 
post,  page  98. 

XTnrecorded  deed. —  The  attempt  to  record  a  deed  if  the  record 
is  inoperative  will  not  be  construed  as  constructive  notice  to  a 
lienor.  There  can  be  no  record  unless  the  recording  acts  have 
been  complied  with.  Irving  v.  Campbell,  121  N.  Y.  353 ;  Ben- 
nie  V.  Bean,  24  Hun,  123 ;  Lemmer  v.  Morrison,  89  Hun,  277. 

A  deed  was  acknowledged  in  New  Jersey  before  a  notary 
public.  Under  the  laws  of  New  Jersey  a  notary  has  no  power 
to  take  an  acknowledgment  of  a  conveyance  of  lands  and  tene- 
ments. A  county  clerk^s  certificate  stating  that  the  notary  had 
such  power  was  attached  to  the  instrument,  and  it  was  spread 
upon  the  record  in  the  register's  office.  Plaintiff  filed  a  lien 
thereafter.  The  deed  was  subsequently  acknowledged  before  a 
master  in  chancery  in  New  Jersey  and  duly  recorded  after  the 
lien  was  filed.  Held,  that  the  deed  was  not  recorded  until  the 
acknowledgment  was  taken  before  an  officer  authorized  by  the 
laws  of  New  Jersey  to  take  acknowledgments  of  conveyances  of 
lands  and  tenements,  and  that  the  lien  took  priority  over  the 
unrecorded  deed.    Lemmer  v.  Morrison,  89  Hun,  277. 

Assignment  for  the  benefit  of  creditors. —  Section  4  of  the 
Lien  Law  declares  that  "  if  an  owner  assigns  his  interest  in  real 
property  by  a  general  assignment  for  the  benefit  of  creditors," 
within  thirty  days  prior  to  the  filing  of  a  lien,  the  lien  shall  ex- 
tend to  the  interest  assigned.  Section  13,  supra,  declares  ex- 
pressly that  the  lien  shall  have  priority  over  the  claims  of  gen- 
eral creditors  of  the  owner  who  makes  a  general  assignment  for 
the  benefit  of  creditors,  if  filed  within  thirty  days  after  such  as- 
signment. Thus  the  statute  protects  the  lienor  against  the 
general  creditors  of  an  insolvent  owner.  The  Court  of  Appeals 
has  also  extended  this  rule  so  as  to  protect  creditors  of  an  in- 
solvent contractor,  upon  the  ground  that,  as  against  the  general 
creditors  of  such  contractor,  those  who  furnish  materials  and 
perform  labor  for  the  insolvent  contractor  are  given  by  the 
statute  a  period  of  ninety  days  within  which  to  secure  their 
claims  by  filing  liens  against  the  property  which  is  the  subject 
of  the  contract.  That  within  that  time  such  laborers  and  ma- 
terialmen have  an  equitable  lien  upon  the  contract  dnd  the 
realty  which  will  take  priority  over  the  title  of  the  assignee  of 
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the  insolvent  contractor  and  over  the  claims  of  his  general  cred- 
itors. Kinney  Co,  v.  Kane,  174  N.  Y.  69;  Armstrong  v.  Bor- 
den Condensed  Milk  Co.,  174  K  Y.  510. 

The  rule  that  an  assignment  by  a  contractor  for  the  benefit  of 
creditors  will  not  defeat  the  right  of  a  subcontractor  to  file  a 
lien  which  will  have  priority  over  the  title  of  an  assignee  for  the 
benefit  of  creditors,  applies  to  municipal  contracts  as  well  as 
contracts  relating  to  private  property.  Reading  Hardware  Co. 
v.  City  of  New  York,  27  App.  Div.  448. 

A  subcontractor,  after  filing  his  lien,  assigned  it  to  a  material- 
man in  payment  of  the  latter^s  claim  against  the  lienor.  Held, 
that  the  assignee  stood  in  the  position  of  his  assignor,  and  that 
the  lien  so  assigned  took  priority  over  a  lien  subsequently  filed 
by  a  materialman  who  had  also  supplied  materials  on  the  same 
work  to  the  assignor.     Wood  v.  Oriffenhagen,  37  Misc.  553. 

Bankruptcy. —  Section  67f  of  the  Bankrupt  Law  declares 
**  that  all  levies,  judgments,  attachments,  or  other  liens  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent  at 
any  time  within  four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him,  shall  be  deemed  null  and  void  in  case 
he  is  adjudged  a  bankrupt."  In  construing  this  statute  the 
courts  have  declared  that  a  lien  which  is  acquired  under  a  State 
law  for  labor  performed  or  materials  furnished  to  an  owner 
who  becomes  bankrupt,  is  not  a  lien  "obtained  through  legal 
proceedings,'^  within  the  meaning  of  the  Bankrupt  Act,  and 
that  such  a  lien  is  not  discharged  by  the  adjudication  in  bank- 
ruptcy of  an  owner  within  four  months  after  the  filing  of  the 
notice. 

Such  a  lien  is  not  an  incumbrance  created  by  the  debtor.  It 
is  created  by  operation  of  law  upon  the  filing  of  the  notice  of 
lien,  without  legal  proceedings  on  his  part.  It  is  based  upon  a 
present  consideration,  and  upon  accruing  indebtedness  or  in- 
debtedness immediately  accrued,  and  is  not  given  by  the  debtor 
as  security  for  an  antecedent  debt.  Such  a  lien,  therefore,  is 
preserved,  notwithstanding  the  fact  that  the  owner  against  whose 
land  the  lien  has  been  filed  maj  be  adjudged  bankrupt  within 
four  months  after  such  filing.  In  re  Emslie,  192  Fed.  Eep.  291 ; 
In  re  Adam  Houston,  7  Am.  B.  E.  92. 

Bankrupt  Court  —  Leaye  to  sue. — If,  after  a  mechanic's  lien 
has  been  filed  pursuant  to  a  State  law,  an  owner  whose  land  is 
affected  thereby  is  adjudicated  bankrupt,  the  property  which  is 
subject  to  the  lien  is  within  the  custody  of  the  court  in  bank- 
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ruptcy.  The  lienor  thereafter  will  not  be  permitted  to  bring 
an  action  to  foreclose  his  lien  in  the  State  court  without  first 
having  obtained  an  order  of  the  court  in  bankruptcy  granting 
leave  to  prosecute  the  action.  If  no  such  leave  is  obtained,  and 
the  lienor  begins  an  action  to  foreclose,  the  Federal  court  will 
grant  an  order  staying  all  proceedings  in  the  State  court  until 
such  order  has  been  obtained.  In  re  Russell,  101  Fed.  Rep. 
248 ;  In  re  Emslie,  102  Fed.  Rep.  291. 

Kortgages  made  simultaneoiuily. —  Where  two  mortgages  are 
made  simultaneously,  as  to  whioh  of  the  two  is  entitled  to  priority 
is  a  question  of  fact  depending  upon  the  agreement  and  intent 
of  the  parties  at  the  time  the  mortgages  were  executed.  Dodge 
V.  Manning,  19  App.  Div.  29. 

Beceiver  in  supplementary  proceedings. —  The  title  of  a  re- 
ceiver in  supplementary  proceedings  attaches  to  what  was  due 
the  judgment  debtor  at  the  time,  the  proceeding  was  instituted 
and  not  at  the  time  the  order  appointing  was  made,  and  takes 
priority  over  an  assignment  made  intermediate  the  commence- 
ment of  the  proceeding  and  the  entry  of  the  order.  McDonald 
V.  Village  of  Ballston,  34  Misc.  496;  McCorkle  v.  Herrman,  117 
K  Y.  297. 

Day  laborers. —  The  man  who  labors  or  toils  for  daily  or 
weekly  wages  takes  priority  over  contractors  and  subcontractors. 
Such  persons  have  priority  without  regard  to  when  their  liens 
were  filed. 

Materialman. —  The  statute  in  like  maimer  (Code  Civ.  Proc., 
§  3414)  gives  a  materialman,  as  well  as  a  laborer  priority  over 
contractors  and  subcontractors.  The  language  of  the  section  is 
*'  when  a  laborer  or  a  materialman  shall  perform  labor  or  fur? 
nish  materials  for  an  improvement  of  real  property,  for  which 
he  is  entitled  to  a  mechanic's  lien,  the  amount  due  to  him  shall 
be  paid  out  of  the  proceeds  of  the  sale  of  such  property  under 
any  judgment  rendered  pursuant  to  this  title,  in  the  order  of 
priority  of  his  lien,  before  any  part  of  such  proceeds  is  paid  to  a 
contractor  or  subcontractor.*'    See  §  3414,  post,  page  175. 

Day  laborers  —  Municipal  contracts. — The  courts  have  held 
that  the  preference  given  by  the  statute  to  laborers  working  for 
daily  or  weekly  wages,  applies  to  contracts  for  public  improve- 
ments as  well  as  to  contracts  relating  to  private  property.  Mc- 
Donald V.  Village  of  Ballston,  34  Misc.  496. 
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In  1898,  however,  the  Lien  Law  was  amended  (Laws  1898, 
chap.  169)  by  adding  section  24  to  the  law,  which  declares  spe- 
cifically that  upon  municipal  contracts,  those  working  for  daily 
or  weekly  wages  shall  have  preference  over  all  other  lienors, 
without  reference  to  the  time  when  their  liens  were  filed.  See 
§  24,  post,  page  133. 

§  14.  Assignment  of  lien — A  lien,  filed  as  prescribed 
in  this  article,  may  be  assigned  by  a  written  instru- 
ment signed  and  acknowledged  by  the  lienor,  at  any 
time  before  the  discharge  thereof.  Such  assignment 
shall  contain  the  names  and  places  of  residence  of  the 
assignor  and  assignee,  the  amount  of  the  lien  and  the 
date  of  filing  the  notice  of  lien,  and  be  filed  in  the  oflSce 
where  the  notice  of  the  lien  assigned  is  filed.  The 
facts  relating  to  such  an  assignment  and  the  names 
of  the  assignee  shall  be  entered  by  the  proper  oflScer 
in  the  book  where  the  notice  of  lien  is  entered  and 
opposite  the  entry  thereof.  Unless  such  assignment 
is  filed,  the  assignee  need  not  be  made  a  defendant  in 
an  action  to  foreclose  a  mortgage,  lien  or  other  incum- 
brance. A  payment  made  by  the  owner  of  the  real 
property  subject  to  the  lien  assigned  or  by  his  agent 
or  contractor,  or  by  the  contractor  of  a  municipal  cor- 
poration, to  the  original  lienor,  on  account  of  such 
lien,  without  notice  of  such  assignment  and  before  the 
same  is  filed,  shall  be  valid  and  of  full  force  and  effect. 
Except  as  prescribed  herein,  the  validity  of  an  assign- 
ment of  a  lien  shall  not  be  affected  by  a  failure  to  file 
the  same. 

Assignment  of  lien. —  The  statute  gives  the  right  to  file  a  lien 
to  one  ^'  who  performs  labor  or  furnishes  materials  "  (Lien  Law, 
§3).  A  lienor  is  defined  in  section  1  as  any  person  "having 
a  lien,*'  and  includes  his  "  successor  in  interest."     It  is  obvious 
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that  one  who  perfonns  no  labor  or  furnishes  no  materials  is 
not  entitled  to  file  a  notice  of  lien.  If,  therefore,  labor  is  per- 
formed, or  materials  are  furnished  by  any  one,  and  he  should  fail 
to  file  a  lien  pursuant  to  the  statute,  he  could  not  assign  the 
right  to  file  the  lien,  because  that  right  is  expressly  given  to  him 
who  performs  the  labor  or  furnishes  the  materials.  Such  person 
does  not  become  a  "  lienor ''  until  he  has  a  lien,  and  he  can  have 
no  lien  until  he  files  his  notice.  After  the  lien  has  been  filed 
it  can  be  assigned,  but  the  right  to  file  it  cannot  be  assigned. 
This  was  the  rule  under  prior  lien  laws.  Halahan  v.  Uer- 
bert,  57  N.  Y.  409;  Rollin  v.  Cross,  45  X.  Y.  766;  English  r. 
Sill  63  Hun,  572;  Roberts  v.  Fowler,  3  E.  D.  Smith,  632. 

§  15.  Assignments  of  contracts  and  orders  to  be  filed.— 
No  assignment  of  a  contract  for  the  performance  of 
labor  or  the  furnishing  of  materials  for  the  improve- 
ment of  real  property  or  of  the  money  or  any  part 
thereof  due  or  to  become  due  therefor,  nor  an  order 
drawn  by  a  contractor  or  sub-contractor  upon  the 
owner  of  such  real  property  for  the  payment  of  such 
money  shall  be  valid,  imtil  the  contract  or  a  statement 
containing  the  substance  thereof  and  such  assignment 
or  a  copy  of  each  or  a  copy  of  such  order,  be  filed  in 
the  office  of  the  county  clerk  of  the  county  wherein 
the  real  property  improved  or  to  be  improved  is  situ- 
ated, and  such  contract,  assignment  or  order  shall  have 
effect  and  be  enforceable  from  the  time  of  such  filing. 
Such  clerk  shall  enter  the  facts  relating  to  such  assign- 
ment or  order  in  the  **  lien  docket  "  or  in  another  book 
provided  by  him  for  such  purpose. 

Equitable  assignments  —  Common-law  rule. —  At  common 
law  a  debtor  could  assign  to  his  creditor  in  payment  of  his  debt 
the  whole  or  any  portion  of  moneys  due  or  to  become  due  to  him 
under  a  contract,  and  such  assignment,  if  based  upon  a  valuable 
consideration,  would  create  a  preference  in  favor  of  the  assignee 
over  subsequent  creditors  and  lienors.     The  effect  of  such  an 
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assignment  upon  notice  to  the  party  against  whom  it  was  drawn 
is  to  bind  the  moneys  in  his  hands  for  which  he  became  liable  ta 
the  assignor.  The  assignor  loses  his  interest  in,  and  dominion 
over,  the  fund  assigned,  and  the  assignment  is  subject  to  na 
other  equities  than  such  as  the  holder  of  the  fund  may  have 
against  the  assignor  at  the  time  of  the  assignment.  Bates  v. 
Salt  Springs  Nat.  Bank,  157  N.  Y.  322 ;  Bnll  v.  Tuttle,  81  N.  Y. 
454;  Lauer  v.  Dunn,  115  N.  Y.  405;  McCorkle  v.  Herrman,. 
117  N.  Y.  207;  Stevens  v.  Ogden,  130  N.  Y.  182;  Beardslei^ 
V.  Cook,  143  ^^.  Y.  143;  Pierce  v.  Devlin,  22  N.  Y.  Supp.  208. 

In  the  absence  of  any  prohibitive  statute,  therefore,  it  was 
possible  for  the  contractor,  if  he  chose,  to  defeat  every  lien 
iiled  against  the  land.  It  was  possible  for  him  to  prefer  any 
creditor  by  giving  him  an  order  on  the  owner  for  any  sum  due 
or  to  grow  due  under  the  contract.  The  contractor  might  bor- 
row money  with  which  to  perform  his  contract  and  then  secure 
his  creditor  by  assigning  to  him  all  moneys  due  and  to  grow 
due  under  the  contract,  and  when  such  assignment  or  order 
was  served  upon  the  owner  it  operated  as  an  equitable  assign- 
ment of  the  fund.  As  the  contractor  had,  after  his  assign- 
ment, no  longer  any  interest  in  the  fund  assigned,  and  as 
lienors  could  have  no  greater  rights  in  the  fund  than  the  con- 
tractor has  when  liens  are  filed,  they  could  not  reach  the  fund 
in  an  action  to  enforce  liens  filed  subsequent  to  the  assignment 
and  notice  thereof  to  the  owner.  Even  a  refusal  of  the  owner 
to  accept  an  order  drawn  upon  him  by  the  contractor  would 
not  defeat  the  assignment.  ^Notice  to  the  owner  of  the  assign- 
ment, whether  he  accepts  it  or  not,  will  be  sufficient  to  bind 
the  funds  in  his  hands  or  moneys  which  may  thereafter  become 
due  from  him  under  the  contract.  Lauer  v.  Dunn,  115  N.  Y. 
405:  Willianis  v.  Edison  Electric  Co,,  16  ^^.  Y.  Supp.  857. 

Even  if  the  contractor,  after  assigning  funds  due  or  to  grow 
due  to  him  under  a  building  contract,  subsequently  abandons 
the  contract  and  the  owner  chooses  to  complete  the  work  as 
agent  of  the  contractor,  the  default  of  the  contractor  in  failing 
to  complete  will  not  defeat  the  equitable  assignment  if  a  fund 
remains  in  the  hands  of  the  owner  to  which  the  assignment  can 
attach.     Bates  v.  Salt  Springs  Nat,  Bank,  157  N.  Y.  322. 

In  consequence  of  this  rule  of  law  applicable  to  equitable  as- 
signments there  was,  prior  to  May  27,  1896,  no  law  to  prevent 
liens  from  being  defeated  by  persons  holding  prior  orders  or 
assignments  from  the  contractor.  Consequently,  when  liens 
were  sought  to  be  foreclosed,  they  were  often  defeated  by  such  or- 
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ilers  and  assignments,  which  the  lienors,  as  a  rule,  never  heard 
■of  till  the  answers  in  the  foreclosure  suits  were  interposed. 

Equitable  asugnments  —  Law  of  1896. — In  order  to  protect 
the  laborer  and  materialman  against  these  concealed  defenses  to 
his  lien,  the  legislature,  in  1896,  amended  section  5  of  the  Lien 
Law  of  1885  (Laws  1885,  chap.  342)  so  as  to  provide  that 
orders  drawn  upon  the  owner  by  the  contractor  or  assignments 
of  the  fund  by  the  contractor  should  have  no  force  or  validity 
until  they  had  been  duly  filed  in  the  office  of  the  clerk  of  the 
county  wherein  the  premises  upon  which  the  work  was  being 
done  were  situated,  and  that  such  orders  and  assignments  should 
take  effect  only  from  the  time  of  such  filing  (Laws  1896,  chap. 
915). 

This  wholesome  rule  has  also  been  incorporated  in  section  15 
of  the  Lien  Law  of  1897.  The  facts  relating  to  such  assign- 
ments or  orders  shall  be  entered  by  the  clerk  in  the  "lien 
docket "  or  other  book  provided  by  him  for  that  purpose.  The 
papers  now  required  to  be  filed  are  the  contract,  or  a  statement 
containing  its  substance  and  the  assignment  or  a  copy  of  each, 
or  a  copy  of  the  order  drawn  on  the  owner  or  holder  of  the  fund. 

Law  as  to  Equitable  Assignments. 

The  provision  applicable  to  the  filing  of  assignments  and 
orders  drawn  by  the  contractor  has  been  in  the  statute  since 
May  27,  1896,  when  chapter  915  of  the  laws  of  that  year  became 
operative.  All  subsequent  decisions,  therefore,  under  the  Lien 
Law  of  1885  are  applicable  under  the  Lien  Law  of  1897. 

A  contract  contained  a  provision  that  no  payments  should  be 
made  under  it  until  the  contractors  shall  have  obtained  a  cer- 
tificate from  the  county  clerk  showing  that  at  the  date  of  pay- 
ment "no  liens  or  claims  have  been  recorded  or  filed  against 
the  premises  which  are  then  unsatisfied  of  record."  Before  any 
work  had  been  performed  under  it,  the  contractors  assigned  to 
the  Salt  Springs  Bank  the  last  payment  due  under  the  contract 
as  security  for  existing  and  future  indebtedness  of  the  assignors 
to  the  bank.  It  was  claimed  that  the  clause  requiring  payment 
of  all  liens  inured  to  the  benefit  of  subsequent  lienors,  and  that 
such  liens  acquired  a  preference  over  the  assignment;  but  the 
court  held  that  the  clause  in  question  was  for  the  benefit  of  the 
owner  alone,  and  that  the  assignment  carried  all  interest  of  the 
assignors  in  the  fund  assigned  and  gave  the  assignee  a  prefer- 


Digitized  by  LjOOQ IC 


Equitable  Assignment.  101 

ence  over  subsequent  lienors.  Bates  v.  Salt  Springs  Nat.  Bank, 
157  N.  Y.  322. 

But  where  a  final  pa}Tnent  to  become  due  under  a  contract  has 
been  assigned,  if  the  contractor  does  not  complete  the  work  and 
never  becomes  entitled  to  the  final  payment,  his  assignee  stands 
in  no  better  position  than  his  assignor.  It  is  incumbent  on  the 
assignee,  therefore,  to  show  performance  by  his  assignor  to  en- 
title the  assignor  to  the  payment  of  the  fund  assigned,  and  the 
burden  of  proof  is  on  the  holder  of  the  assignment.  Beardsley 
V.  Cooh,  143  X.  Y.  144;  Smyth  v.  Marsich,  4  App.  Div.  171. 

The  owner  has  a  right  to  contest  the  claim  that  the  assignor 
has  performed  if  it  be  a  fact  that  there  was  nothing  due  from 
him  to  the  assignor.  Where  the  claim  that  money  is  due  the 
assignor  is  denied,  it  is  error  to  exclude  evidence  of  the  owner 
tending  to  show  that  nothing  was  due.  Lawrence  v.  Phipps,  6? 
Hun,  61 ;  s.  c,  22  X.  Y.  Supp.  16. 

Equitable  assignment  not  in  writing. —  It  was  held  prior  to 
the  amendment  of  1896  (Laws  1896,  chap.  915),  amending  Lien 
Law  of  1885,  §  5,  and  as  now  embraced  in  the  Lien  Law  of 
1897,  §  15,  that  an  equitable  assignment  could  be  created  by 
parol  if  it  was  based  on  a  valuable  consideration,  which  had 
been  fully  executed,  and  that  such  an  assignment  took  prece- 
dence over  a  subsequent  written  assignment.  The  consideration 
for  the  assignment  was  that  the  assignee  would  indorse  notes 
given  by  the  contractor  in  payment  for  materials,  and  it  was 
verbally  agreed  that  in  consideration  of  such  indorsements  the 
party  indorsing  should  be  reimbursed  from  moneys  due  and  to 
grow  due  on  the  contract.     Yorke  y,  Conde,  61  Hun,  26. 

The  Lien  Law  of  1897,  §  15,  now  provides  that  no  assignment 
of  a  contract  or  moneys  due  or  to  become  due  under  it,  or  an 
order  drawn  on  the  fund  due  or  to  grow  due  shall  be  valid  until 
the  contract  or  order  or  copies  shall  be  filed  in  the  proper  county 
clerk^s  oflBce.  As  the  validity  of  an  equitable  assignment  is 
now  made  to  depend  upon  a  written  instrument,  which  must  be 
filed  as  a  condition  precedent,  an  assignment  resting  upon  a 
verbal  agreement,  although  the  consideration  to  support  it  has 
been  fully  performed  and  executed,  can  no  longer  prevail,  unless 
the  agreement  or  its  substance  shall  be  reduced  to  writing  and 
filed  pursuant  to  the  statute. 

Equitable  assignment  —  Consideration. —  The  presence  of  a 
valuable  consideration  is  an  essential  element  to  sustain  an 
equitable  assignment.     The  holder  of  the  assignment  from  the 
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contractor  or  of  an  order  drawn  upon  the  fund  must  be  a  holder 
for  value.  He  then  stands  in  the  position  of  a  vigilant  creditor 
wlio  has  taken  the  precaution  to  take  security  for  the  moneys 
due  him  by  the  contractor.  The  fact  that  the  holder  of  such 
an  assignment  has  parted  with  a  valuable  consideration  distin- 
guishes him  from  a  general  assignee  of  the  contractor  for  the 
benefit  of  creditors.  The  latter  merely  stands  in  the  place  of 
the  assignor.  He  is  not  a  creditor  of  the  assignor,  but  a  trustee, 
holding  the  assets  of  the  insolvent  assignor  for  the  benefit  of  all 
of  his  creditors,  and  he  takes  the  assets  of  his  assignor,  subject 
to  every  claim  and  every  equity  existing  against  the  assignor. 
Kane  Co.  v.  Kinney,  174  N.  Y.  69. 

In  the  absence  of  a  valuable  consideration  to  support  it,  the 
alleged  equitable  assignment  fails,  and  if  such  consideration  is 
not  alleged  in  the  complaint  or  proved  upon  the  trial  the  equi- 
table assignment  cannot  be  sustained.  Shaw  v.  Tonns,  20  App. 
Div.  39. 

Equitable  assignment  —  Demand  —  Waiver. —  The  essential 
elements  to  support  an  equitable  assignment  are  valuable  con- 
sideration and  notice  to  the  holder  of  the  fund.  The  assign- 
ment binds  the  fund  on  notice  to  the  holder,  no  matter  whether 
such  holder  accepts  the  assignment  or  not.  Such  assignee  does 
not  lose  his  right  to  the  fund  merely  because  he  fails  to  make  a 
demand  for  pa}Tnent  upon  the  holder,  when  the  money  becomes 
due.  Such  failure  does  not  constitute  a  waiver  of  the  assignee's 
right  to  the  fund,  and  he  is  entitled  to  recover,  in  the  absence 
of  such  demand.     White  v.  Livingston,  69  App.  Div.  361. 

If  the  holder  of  an  equitable  assignment  gives  notice  to  the 
owner,  and  in  addition  asks  the  owner  to  accept  the  assignment 
or  order  in  writing,  and  the  latter  modifies  his  acceptance  by 
making  payment  from  him  conditional  upon  completion  of  the 
work  and  the  assignee  consents  to  the  modified  acceptance,  he 
is  bound  by  it  and  must  accept  payments  on  conditions  as  modi- 
fied.   Lawrence  v.  Phipps,  67  Hun,  61 ;  s.  c,  22  N.  Y.  Supp.  16. 

Equitable  assignment  —  Form. —  The  form  of  an  equitable 
assignment  or.  of  an  order  drawn  upon  a  fund  due  or  to  grow 
due  from  an  owner  is  not  material  and  no  particular  form  is 
prescribed  by  statute.  It  must  not  be  general  in  terms,  but 
must  be  drawn  upon  a  particular  fund  or  upon  a  particular 
contract.  In  the  case  of  Lauer  v.  Dunn,  115  N.  Y.  405,  the 
order  was  drawn  by  the  contractor  in  favor  of  subcontractors 
and  was  addressed  to  the  owner,  Mr.  Dunn.     It  was  in  the 
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briefest  possible  form.  It  did  not  specify  the  contract  by  date, 
but  the  presumption  is  that  Mr.  Dunn  had  made  but  one  con- 
tract with  Mr.  Herle,  the  general  contractor,  and  his  direction 
to  the  holder  of  the  fund  to  "  charge  to  contract "  was  held 
sufficient.     The  order  is  as  follows : 

"  Rochester,  N.  Y.,  ApHl  18,  1888. 
"Mr.  B.  Dunn: 

"  Please  pay  A.  E.  Lauer  &  Go,  seven  hundred  dollars,  and  charge  to 
contract  and  oblige 

"  William  Heble." 

The  fund  or  the  contract  upon  which  the  order  is  drawn  must 
be  specified. 

An  order,  as  follows:  "Please  pay  to  the  order  of  Martin 
McDonald  $119.73  and  charge  same  to  my  account "  is  not  suf- 
ficiently definite,  as  it  refers  to  no  particular  fund  or  contract. 
An  order  to  "  charge  the  same  to  my  account  of  contract "  would 
be  sustained.  McDonald  v.  Village  of  Ballston,  34  Misc.  496. 
And  see  Kennedy  v.  McKone,  10  App.  Div.  88. 

It  is  essential  only  that  the  assignment  or  order  shall  desig- 
nate a  particular  fund  or  shall  clearly  identify  the  particular 
contract.  It  must  also  be  definite  and  certain  as  to  amount. 
See  also  Hirsh field  v.  Ludwig,  69  Hun,  554;  Hondorf  v.  At- 
water,  75  Hun,  369 ;  Ilurd  v.  Johnson  Park  Investment  Co.,  13 
Misc.  643;  Spicer  v.  Snyder,  21  N.  Y.  Supp.  157;  s.  c,  34 
St.  Rep.  376;  Onnther  v.  Darmstadt,  14  Daly,  368;  Mayer  v. 
Killilea,  63  App.  Div.  318. 

Equitable  assig^nment  —  Existing  equities. —  One  who  takes 
an  assignment  of  a  claim  or  cause  of  action  takes  it  subject  to 
all  equities  or  defenses  existing  between  the  original  parties  at 
the  time  of  the  assignment ;  but  it  does  not  follow  that  he  takes 
it  subject  to  any  equity  that  may  subsequently  arise  between 
them  upon  new  and  independent  contracts,  though  they  may 
relate  to  the  same  subject-matter.  A  defense  or  counterclaim 
arising  against  a  contractor  upon  a  new  contract,  after  the  as- 
signment of  a  prior  contract,  though  both  contracts  relate  to 
the  same  subject-matter,  is  not  available  as  against  the  assignee. 
Lawrence  v.  Congregational  Church,  164  N.  Y.  115.  Compare 
Cody  V.  Turn  Verein,  48  App.  Div.  279. 

Equitable  assignment  —  Municipal  contracts. — The  right  of 
a  contractor  to  create  an  equitable  assignment  in  favor  of  a  cred- 
itor for  a  valuable  consideration  is  not  confined  to  contracts 
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or  moneys  due  or  to  grow  due  thereon  between  private  indi- 
viduals or  corporations  with  respect  to  private  property.  It  in- 
cludes also  contracts  with  municipal  corporations  with  regard 
to  public  improvements  and  moneys  due  and  to  grow  due 
thereon.  The  subject  of  such  an  assignment  may  embrace  not 
only  moneys  due  or  to  grow  due  on  the  contract,  but  also  choses 
in  action  and  agreements  to  secure  contracts  in  future  or  rights 
undor  such  agreements.  Brace  v.  City  of  OloversvUle,  167 
N.  Y.  452;  McKay  v.  City  of  New  York,  46  App.  Div.  579; 
Fortunato  v.  Paiten,  147  N.  Y.  277;  Eaclcett  v.  Campbell  10 
App.  Div.  523,  affirmed,  159  N.  Y.  537;  Pierce  v.  Devlin,  22 
N.  Y.  Supp.  208;  Hall  v.  City  of  New  York,  79  App.  Div.  102. 

The  legislature  sought  to  limit  the  power  of  a  contractor  to 
dispose  of  a  contract  with  a  municipal  corporation  or  from 
"assigning,  transferring,  conveying,  sub-letting,'^  or  otherwise 
disposing  of  the  contract,  or  of  his  right,  title,  or  interest 
therein,  without  the  previous  consent  in  writing  of  the  depart- 
ment or  official  awarding  the  same.     (Laws  1897,  chap.  444.) 

The  Court  of  Appeals,  in  construing  this  statute,  held  that 
it  did  not  prevent  a  contractor  from  negotiating  an  order  drawn 
by  him  against  moneys  due  or  to  grow  due  under  his  contract, 
assigning  as  a  reason  that  the  negotiation  of  such  an  order  might 
secure  to  the  contractor  the  means  of  carrying  out  his  contract, 
and  that  the  act  of  the  contractor  in  so  doing  was  not  repug- 
nant to  the  statute  in  question  (Laws  1897,  chap.  444).  Brace 
v.  City  of  Gloversville,  167  N.  Y.  452. 

The  court  held,  further,  that  where  a  contractor  had  drawn 
and  delivered  such  an  order,  the  filing  of  the  order  would  be 
sufficient  without  filing  also  a  copy  of  the  contract.     lb. 

Municipal  authorities,  likewise,  have  sought  to  prevent  prin- 
cipal contractors  from  assigning  the  contract  or  moneys  due 
or  to  grow  due  thereunder  without  the  consent  of  the  proper 
agent  of  the  municipality.  In  order  to  accomplish  this  result 
they  frequently  insert  a  clause  to  that  effect  in  the  agreement 
which  the  contractor  is  called  upon  to  execute. 

A  municipal  contract  contained  a  provision  that  it  should  not 
be  assigned  without  the  previous  written  consent  of  the  commis- 
sioner of  public  works,  or  his  successor,  and  provided  further 
that  the  contractor  should  not  assign  "  any  of  the  money  pay- 
able under  this  contract,"  except  upon  written  consent  of  the 
commissioner.  It  was  claimed  that  the  city  had  been  guilty  of 
a  breach  of  the  contract.  The  court  held  that  the  contractor 
was  not  precluded  from  assigning  moneys  which  were  due  on 
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his  contract  after  performance,  as  such  an  assignment  was  not 
an  assignment  of  the  contract,  within  the  meaning  of  its  pro- 
visions, and,  in  any  event,  the  city  having  violated  the  terms 
of  the  contract,  the  contractor  was  no  longer  bound  by  it  and 
had  a  right  to  assign  the  moneys  earned  by  him  thereunder; 
and  also  damages  for  the  breach.  Snyder  v.  City  of  New  York, 
74  App.  Div.  421. 

The  same  rule  applies  to  an  equitable  assignment  under  a 
municipal  contract  as  to  one  under  a  contract  relating  to  pri- 
vate property  as  to  a  claim  of  priority  over  subsequent  lienors, 
and  gives  the  holder  of  the  equitable  assignment  for  value  prece- 
dence. 

A  contractor  assigned  to  a  bank  certificates  of  payment  under 
his  contract  as  collateral  for  moneys  loaned.  The  contract  pro- 
vided that  prior  to  making  any  payments  for  which  the  certifi- 
cates were  issued,  the  contractor  should  furnish  a  county  clerk^s 
certificate  showing  that  no  liens  were  filed.  Held,  following 
Bates  V.  Salt  Springs  Nat.  Bank,  157  N.  Y.  322,  that  the  as- 
signee took  title  to  the  moneys  assigned  over  subsequent  lienors, 
who  could  reach  only  the  interest  remaining  in  the  contractor. 
Hall  V.  City  of  New  York,  79  App.  Div.  102. 

Aiiignment  for  the  benefit  of  creditors. — The  authorities  re- 
ferred to  under  the  head  of  "  equitable  assignments  "  hold  that 
the  holder  for  value  of  such  an  assignment  or  of  an  order  drawn 
on  the  fund  which  has  been  properly  filed  shall  have  priority 
over  the  claims  of  subsequent  lienors.  So  long  as  a  contractor 
remains  solvent  he  may,  for  a  valuable  consideration,  make  an 
equitable  assignment,  and  thus  create  a  preference  in  favor  of 
the  creditor  taking  the  same.  The  statute  in  like  manner  pro- 
tects lienors  in  case  the  owner  becomes  insolvent,  and  makes  a 
general  assignment  for  the  benefit  of  creditors,  and  provides 
(§§4  and  13)  that  one  who  has  performed  labor  or  furnished 
materials  may,  within  thirty  days  after  such  assignment,  file 
his  lien  therefor,  which  is  given  priority  over  such  assignment. 
But  the  statute  is  silent  as  to  the  effect  of  a  general  assignment 
for  the  benefit  of  creditors  made  by  an  insolvent  contractor,  and 
as  to  the  rights  of  such  assignee  with  regard  to  those  who  have 
performed  labor  or  furnished  materials  under  contracts  with  the 
insolvent  contractor.  The  courts,  however,  in  order  to  protect 
the  class  of  creditors  who  have  performed  such  labor  or  furnished 
such  materials,  as  against  the  general  creditors  of  the  contractor, 
have  invoked  in  their  behalf  the  doctrine  of  an  equitable  lien 
upon  the  funds  due  or  earned  by  the  insolvent  contractor,  or  to 


Digitized  by  LjOOQ IC 


lOG  Lien  Law,  Article  I,  Sec.  15. 

grow  due  under  his  contract,  if  completed  by  the  assignee  or 
subcontractors. 

A  general  assignee  of  an  insolvent  contractor  does  not  stand 
upon  the  same  plane  as  an  assignee  imder  an  equitable  assign- 
ment who  holds  the  moneys  assigned  to  him  by  the  contractor 
for  value ;  nor  does  he  stand  upon  the  same  footing  as  a  vigilant 
creditor  who  has  lawfully  secured  a  specific  lien  upon  the  fund. 
A  general  assignee  for  the  benefit  of  creditors  of  an  insolvent 
contractor  stands  in  the  place  of  his  assignor,  and  takes  the  fund 
assigned  subject  to  every  equity  and  claim  that  might  have  been 
asserted  by  third  parties.  He  is  not  a  creditor  of  his  assignor. 
The  title  of  such  assignee  is  subject  to  liens  filed  by  laborers,  me- 
chanics, materialmen,  or  subcontractors  subsequent  to  the  as- 
signment, but  within  the  ninety  days  given  them  under  the  Lien 
Law  within  which  they  have  a  statutory  right  to  file  their  liens. 
Kane  Co,  v.  Kinney,  174  N.  Y.  69.  See  also  Reading  Hard- 
ware Co,  V.  City  of  New  York,  27  App.  Div.  448. 

The  object  of  the  Lien  Law  is  to  protect  those  who,  with  the 
consent  of  the  owner,  enhance  the  value  of  real  property  by  fur- 
nishing labor  or  materials  to  the  extent  of  the  value  thereof. 
A  period  of  ninety  days  is  allowed  within  which  a  lien  for  such 
labor  and  materials  may  be  asserted  or  lost.  "  During  that 
period,^^  says  Judge  O^Brien,  in  Kane  Co,  v.  Kinney,  174  N.  Y. 
G9,  "  there  is  a  preferential  statutory  right  in  the  nature  of  an 
unperfected  equitable  lien^^  in  favor  of  the  laborer,  material- 
man, or  subcontractor.  Until  that  time  has  expired,  such  right 
cannot  be  defeated  by  the  voluntary  act  of  the  party  against 
whom  it  might  be  asserted,  such  as  a  general  assignment  for 
the  benefit  of  creditors.     Ih, 

The  result  of  this  construction  is  to  protect  subcontractors  and 
materialmen  after  the  general  contractor  becomes  insolvent,  and 
to  give  them  an  equitable  lien  upon  moneys  due  and  earned  or 
to  grow  due  under  the  general  contract,  in  case  it  is  completed 
by  the  o'WTier,  or  by  the  assignee  of  the  insolvent  contractor, 
and  to  exclude  the  insolvent  contractor's  general  creditors  from 
participation  in  such  fund. 

Equitable  lien. —  This  general  doctrine  of  an  equitable  lien 
has  also  been  successfully  invoked  as  between  principal  and 
agent.  If  it  be  shown  that  the  insolvency  or  irresponsibility 
of  the  principal  would  defeat  the  right  of  an  agent  to  his  dis- 
burRcmcnts,  equity  will  raise  in  the  agent's  favor  a  lien  upon 
the  fund  for  his  protection.  If  payment  to  the  principal  re- 
quired the  funds  to  be  sent  abroad,  beyond  the  jurisdiction.. 
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equity  will  interpose  and  raise  a  lien  upon  the  funds  to  protect 
the  agent  in  like  manner.  Underhill  v.  Jordan,  72  App.  Div. 
71. 

Other  illustrations  of  the  doctrine  of  an  equitable  lien  will  be 
found  in  the  cases  of  Payne  v.  Wilson,  74  N.  Y.  348 ;  Hamilton 
Trust  Co.  V.  Clemes,  163  X.  Y.  423. 

A  vendee  in  possession,  \inder  a  contract  of  sale  from  one 
tenant  in  common,  who  concealed  the  fact  that  he  did  not 
control  an  outstanding  one-eighth  interest  of  his  cotenant,  made 
improvements,  and  thereafter  his  vendor  failed  to  convey  a  good 
title,  as  the  one-eighth  interest  outstanding  and  the  property 
was  then  sold  in  partition.  The  vendee  claimed  an  equitable 
lien  on  the  proceeds  for  his  improvements.  Held,  that  where 
one  tenant  in  common  expects  to  be  able  on  a  sale  to  control  the 
title  and  expends  money  on  improvements  not  necessary  to  pre- 
serve the  property,  other  owners  who  do  not  consent  to  the  same, 
and  are  not  guilfy  of  any  concealment,  cannot,  by  a  claim  of  an 
equitable  lien,  be  deprived  of  what  they  would  have  obtained 
had  no  such  improvements  been  made.  The  party  making  such 
improvements  must  pursue  his  remedy  at  law  against  the  par- 
ties liable  for  the  concealment.  Ryder  v.  Cohurn,  47  App.  Div. 
182. 

Assignment  must  be  filed. —  If  the  assignment  or  order  drawn 
on  the  fund,  or  copies  thereof,  are  not  filed  in  the  proper  county 
clerk's  office,  as  required  by  section  15  of  the  Lien  Law,  such 
assignment  or  order  is  void  as  to  subcontractors  and  lienors. 
Piiley  V.  Kenney,  33  Misc.  384. 

If  the  assignment  is  made  or  the  order  drawn  on  the  fund 
by  the  contractor  after  the  contract  has  been  completed,  but 
l)efore  liens  are  filed,  the  order  will  take  priority  over  the  liens 
subsequently  filed,  although  the  money  was  due  on  the  contract 
and  could  have  been  reached  by  the  subcontractor  if  his  lien 
had  been  filed  before  the  order  was  given.  Bradley  Currier 
Co.  V.  Ward,  15  App.  Div.  386. 

If  the  owner  accepts  and  pays  an  order  drawn  upon  funds  in 
his  hands  by  the  contractor,  and  the  order  or  a  copy  of  it  has 
not  been  filed  in  the  proper  county  clerk's  ofiice,  the  order  is 
void  as  to  subsequent  contractors  and  lienors,  and  the  owner  is 
not  protected  by  reason  of  such  payment.  Kenyon  v.  Walsh, 
31  Misc.  634. 

§  16.  Duration  of  lien —  No  lien  specified  in  this  arti- 
cle shall  be  a  lien  for  a  longer  period  than  one  year 
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after  the  notice  of  lien  has  been  filed,  unless  within 
that  time  an  action  is  commenced  to  foreclose  the  lien, 
and  a  notice  of  the  pendency  of  such  action,  whether 
in  a  court  of  record  or  in  a  court  not  of  record,  is  filed 
with  the  county  clerk  of  the  county  in  which  the  notice 
of  lien  is  filed,  containing  the  names  of  the  parties  to 
the  action,  the  object  of  the  action,  a  brief  description 
of  the  real  property  affected  thereby,  and  the  time  of 
filing  the  notice  of  lien ;  or  unless  an  order  be  granted 
within  one  year  from  the  filing  of  such  notice  by  a 
court  of  record,  continuing  such  lien,  and  such  lien 
shall  be  redocketed  as  of  the  date  of  granting  such 
order  and  a  statement  made  that  such  lien  is  continued 
by  virtue  of  such  order.  No  lien  shall  be  continued 
by  such  order  for  more  than  one  year  from  the  grant- 
ing thereof,  but  a  new  order  and  entry  may  be  made  in 
each  successive  year.  If  a  lienor  is  made  a  party  de- 
fendant in  an  action  to  enforce  another  lien,  and  the 
plaintiff  or  such  defendant  has  filed  a  notice  of  the 
pendency  of  the  action  within  the  time  prescribed  in 
this  section,  the  lien  of  such  defendant  is  thereby  con- 
tinued. Such  action  shall  be  deemed  an  action  to  en- 
force the  lien  of  such  defendant  lienor.  The  failure  to 
file  a  notice  of  pendency  of  action  shall  not  abate  the 
action  as  to  any  person  liable  for  the  payment  of  the 
debt  specified  in  the  notice  of  lien,  and  the  action  may 
be  prosecuted  to  judgment  against  such  person. 

DnratioiL  of  lien. — The  foregoing  section  is  a  substantial  re^ 
enactment  of  the  Lien  Law  of  1885  (Laws  1885,  chap.  342,  §  6). 
The  Lien  Law  of  1897,  however,  declares  that  a  lis  pendens 
must  be  filed  when  an  action  is  begun  to  enforce  a  lien  in  a 
court  not  of  record.  In  every  action  to  enforce  a  lien,  a  lis 
pendens  must  now  be  filed  in  the  coimty  clerk's  office  in  the 
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county  where  the  land  affected  thereby  is  situated.  If  no  lis 
pendens  is  filed,  and  the  action  is  not  tried  until  after  the  ex- 
piration of  one  year  from  the  time  of  filing  of  the  notice  of 
lien,  the  lien  will  expire,  unless  an  order  extending  it  within  the 
vear  has  been  made.  Matter  of  Cattahery  v.  Knox,  17  App. 
biv.  372;  Prior  v.  White,  32  Hun,  14;  Welsh  v.  The  Mayor,  19 
Abb.  Pr.  132.     See  also  "  lis  pendens,"  infra. 

Municipal  liens. —  The  law  with  respect  to  the  duration  of 
municipal  liens  is  governed  by  section  17  of  the  Lien  Law.  In 
all  cases  in  which  liens  are  filed  for  work  done  upon  public  im- 
provements, the  lien  will  expire  in  three  months,  unless  a  lis 
pendens  is  filed,  either  with  the  State  comptroller,  if  the  work 
has  been  done  for  the  State,  or  if  the  work  has  been  done  for 
a  city,  town,  or  village,  with  the  financial  ofiicer  of  the  munici- 
pal corporation  with  whom  the  notice  of  lien  is  filed.  See  infra, 
§  17  of  the  Lien  Law. 

Abatement. —  If  after  an  action  is  begun  to  foreclose  a  lien,  no 
lis  pendens  has  been  filed,  and  the  statutory  period  of  one  year 
from  the  time  of  filing  the  lien  has  expired,  and  there  has  been 
no  order  continuing  the  lien,  the  action  will  abate  only  in  so  far 
as  relates  to  the  foreclosure  of  the  lien.  The  language  of  sec- 
tion 16  preserves  the  action  against  the  party  liable  for  the  debt, 
since  the  statute  expressly  declares  that  the  failure  to  file  the  lis 
pendens  shall  not  abate  the  action  "  as  to  any  person  liable  for  the 
payment  of  the  debt,''  and  the  action  "may  be  prosecuted  to 
judgment  against  such  person.'' 

Xor  will  the  validity  of  the  lien  or  the  right  to  file  it  abate 
by  reason  of  the  death  of  the  owner,  and  the  lien  may  thereafter 
be  filed  and  the  action  proseciited  against  the  heirs  or  legal 
representatives  of  the  deceased  owner.     (Lien  Law,  §  10.) 

If,  after  an  action  has  been  commenced  to  foreclose  a  lien, 
and  after  a  lis  pendens  has  been  filed,  the  lien  has  been  dis- 
charged by  giving  a  bond  or  undertaking  as  required  by  the 
statute,  the  bond  or  undertaking  will  operate  to  abate  the  action 
in  so  far  as  the  real  estate  is  concerned,  and  the  court,  pursuant 
to  section  1674  of  the  Code  of  Civil  Procedure,  has  power  to 
cancel  the  lis  pendens,     Breen  v.  Lennon,  10  App.  Div.  36. 

Section  1674  of  the  Code  of  Civil  Procedure  gives  the  court 
power  to  cancel  a  lis  pendens  "  after  the  action  is  settled,  dis- 
continued, or  abated,"  or  final  judgment  has  been  rendered  and 
the  time  within  which  to  appeal  has  expired.  The  courts  hold 
that  as  the  undertaking  discharges  the  realty,  the  action  abates 
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as  to  the  land,  although  it  contmues  for  the  purpose  of  reach- 
ing the  bond  which  the  statute  has  substituted  for  the  land. 
lb. 

lis  pendens. —  A  notice  of  pendency  of  action  operates  to 
continue  the  lien  until  final  judgment  in  the  action.  If  the 
action  is  begun  and  the  lis  penderis  is  filed  within  one  year  from 
the  time  of  filing  the  lien,  the  lien  secured  by  the  lis  pendens 
operates  to  continue  the  original  notice  of  lien,  so  that  an  order 
continuing  the  lien  is  not  necessary.  But  the  complaint  must 
be  filed  at  the  time  the  lis  pendens  is  filed.  In  other  actions 
affecting  real  estate,  the  lis  pendens  may  be  filed  when  the  com- 
plaint is  filed  or  at  any  time  thereafter,  twenty  days  before  final 
judgment.  (Code  Civ.  Proc,  §  1670.)  But  in  an  action  to 
foreclose  a  mechanic's  lien,  if  the  complaint  is  not  filed  with  the 
lis  pendens  or  within  the  year  from  the  time  the  lien  is  filed, 
the  lis  pendens  becomes  inoperative,  the  land  is  discharged,  and 
the  lien  expires.    Albro  v.  Blume,  5  App.  Div.  309. 

Under  the  Lien  Law  of  1885  (§  6),  in  order  to  give  the  law 
such  liberal  construction  as  to  preserve  its  beneficial  interests, 
the  court  held,  in  a  case  where  plaintiff  filed  his  complaint  in 
his  action  to  foreclose  the  lien^  but  neglected  to  file  a  lis  pendens, 
that  the  complaint  was  sufficient  to  preserve  the  lien,  although 
no  lis  pendens  had  been  filed.  Wright  v.  Roberts,  8  N.  Y.  Supp. 
745,  affirmed,  118  N.  Y.  672. 

The  action  must  be  begun  and  the  lis  pendens  must  be  filed 
within  the  statutory  period  of  one  year  from  filing  the  notice  of 
lien.  After  the  year  expires,  if  no  order  has  been  made  con- 
tinuing the  lien,  it  will  be  too  late  to  begin  an  action  and  file  a 
lis  pendens.  Bowers  v.  N.  Y.  Christian  Home,  64  How.  Pr. 
509. 

A  lis  pendens  is  not  essential  to  commence  an  action.  A  lien 
is  foreclosed  by  a  civil  action  and  is  begun  by  the  service  of  a 
summons.  Notice  was  served  on  the  lienor  to  begin  an  action 
to  foreclose  within  thirty  days,  as  required  by  the  Lien  Law. 
(Code  Civ.  Proc,  §  3417.)  Within  the  thirty  days  the  action 
was  begun  by  the  service  of  a  summons.  Held  sufficient  to 
begin  the  action  and  that  the  lis  pendens  could  be  filed  there- 
after, if  so  filed  within  one  year  from  the  time  of  filing  the  no- 
tice of  lien.     Matter  of  Cattdberry  v.  Knox,  17  App.  Div.  373. 

A  notice  of  lis  pendens  filed  by  the  plaintiff  preserves  the  liens 
of  all  other  lienors  who  have  been  made  parties  to  the  action, 
and  it  will  not  be  necessary  for  such  defendant  to  file  a  lis  pen- 
dens to  preserve  his  lien.     And  section  16  of  the  Lien  Law  so 
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specifically  declares.  The  same  rule  was  applied  to  the  Lien 
Law  of  1885,  although  the  provision  of  section  6  of  that  stat- 
ute was  not  specific  on  the  point.  McAllister  v.  Case,  5  N.  Y. 
Supp.  600. 

The  rule  as  to  the  rights  of  a  defendant  lienor  who  had  not 
filed  a  Us  pendens  was  not  extended  to  persons  performing  labor 
or  furnishing  materials  under  a  municipal  contract.  Danziger 
V.  Simonson,  116  N.  Y.  329.  Compare  Neuchatel  Asphalt  Co. 
T.  The  Mayor,  13  Misc.  26. 

The  ofiice  of  a  lis  pendens  is  to  give  notice  to  all  parties  search- 
ing for  liens  against  the  realty.  The  object  of  the  notice  is  to 
create  or  continue  the  lien  upon  the  land.  The  statute  pre- 
scribes that  the  land  may  be  freed  from  the  lien  by  giving  a 
proper  bond  or  undertaking.  "Wlien  this  security  has  been  ap- 
proved and  filed,  the  land  is  discharged  and  the  lien  is  shifted 
to  the  bond  or  imdertaking,  which  is  substituted  for  the  realty. 
The  action  to  foreclose  the  lien,  upon  giving  a  bond  or  under- 
taking, abates  as  to  the  land,  and  the  court  thereafter  has  power 
to  cancel  the  lis  pendens  upon  notice  pursuant  to  section  1674 
of  the  Code  of  Civil  Procedure.  Breen  v.  Lennon,  10  App. 
Div.  36. 

The  authority  contained  in  Beman  v.  Todd,  124  N.  Y.  114, 
as  to  the  power  of  the  court  to  cancel  a  lis  pendens,  held  not  to 
apply  to  a  case  where  the  action  has  abated  as  to  the  land.    lb. 

If  the  lien  has  been  discharged  by  a  deposit  prior  to  the  com- 
mencement of  the  action,  the  lien  shifts  from  the  land  to  the 
deposit,  and  in  an  action  begun  after  such  deposit  the  filing  of 
a  lis  pendens  is  not  necessary.  Ward  v.  KilpatricJc,  85  N.  Y. 
413. 

See  also  Code  Civ.  Proc,  §§  3401-3407,  as  to  mode  of  fore- 
closing liens,  and  authorities  as  to  pleading  and  practice  cited, 
post,  pages  137,  157. 

Order  continuing  lien. — The  object  of  an  order  continuing  a 
lien  is  to  preserve  the  lien  upon  the  realty.  Such  order  is 
necessary  only  where  no  action  has  been  begun  and  no  lis  pendens 
has  been  filed  within  the  statutory  period  of  one  year  after  filing 
the  notice.  But  the  mere  fact  that  an  action  has  been  begun  to 
foreclose  the  lien  is  not  a  good  reason  for  denying  the  motion 
for  an  order  continuing  it.  Matter  of  Oould  Coupler  Co.,  79 
Hun,  206. 

But  when  the  order  is  obtained  it  becomes  inoperative,  unless 
the  lien  is  redocketed  pursuant  to  the  order  extending  it    The 
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docket  i8  essential,  so  that  the  continued  lien  will  appear  upon 
a  search  against  the  land.  The  language  of  the  statute  requires 
not  only  that  the  order  of  extension  shall  be  granted,  but  that 
such  lien  "  shall  be  redocketed  "  as  of  the  date  of  the  order,  and 
an  entry  made  in  the  docket  stating  that  the  lien  has  been  con- 
tinued "  by  virtue  of  the  order.'*  It  has  been  held  that  an  order 
alone  without  a  redocket  will  not  preserve  the  lien.  Matthews 
V.  Daly,  7  Abb.  N.  S.  379. 

A  lien  which  has  expired  by  limitation  cannot  be  revived  by 
an  order  extending  it  nunc  pro  tunc,  and  the  court  has  no  power 
to  grant  any  such  order.  Poerschke  v.  Redenburg,  6  Abb.  N.  S. 
172. 

If  the  court  sees  fit  to  grant  an  order  extending  the  lien  ex 
parte  it  has  power  to  do  so,  and  if  no  direction  is  made  requiring 
notice  of  the  application  an  order  extending  the  lien  ex  parte 
is  valid.    Darrow  v.  Morgan,  65  N.  Y.  333. 

If  the  lien  has  been  discharged  in  the  mode  prescribed  by  the 
statute,  either  by  a  deposit  or  by  giving  a  bond  or  undertaking, 
the  land  is  freed  from  the  lien,  and  the  lien  attaches  to  the  fund 
deposited  or  to  the  bond  or  iindertaking  given  to  discharge  it. 

An  order  continuing  the  lien  against  the  land  after  such  de- 
posit, or  after  the  filing  of  a  bond  or  undertaking,  is  unneces- 
sary. The  question  has  been  raised  as  to  whether  such  order 
is  necessary  to  preserve  the  lien  as  to  the  fund  or  as  to  the 
undertaking.  The  statute,  however,  requires  no  such  order. 
But  section  19  of  the  Lien  Law  declares  that  an  order  for  the 
surrender  of  a  fund  deposited  may  be  made  by  a  court  of  record. 
And  such  order  may  be  made  if  no  action  is  brought  to  fore- 
close the  lien. 

STirplus  money. — After  a  sale  of  premises  pursuant  to  a  judg- 
ment of  foreclosure,  the  surplus  moneys,  if  any,  stand  in  the 
place  of  the  land,  and  the  right  of  a  party  to  share  therein  must 
be  founded  upon  some  lien  existing  at  the  time  of  the  sale. 
Taylor  v.  Butcher,  60  App.  Div.  531 ;  Ellis  v.  Solomon,  57  App. 
Div.  118. 

Lien,  how  lost. —  A  party,  after  filing  his  lien,  made  an  agree- 
ment ix)  satisfy  it  and  take  what  was  due  him  out  of  certain 
moneys  as  they  became  due  to  a  new  contractor,  who  agreed  to 
proceed  with  and  finish  the  work.  The  owner  then  made  a  pur- 
chase-money mortgage.  The  new  contractor  abandoned  the 
work,  and  the  payment  on  which  the  lienor  relied  to  get  his 
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money  was  never  earned.  Held,  that  as  the  lienor  had  satisfied 
his  lien,  he  had  no  standing  to  attack  the  validity  of  the  mort- 
gage.    Sheldon  v.  Palliser,  23  App.  Div.  191. 

The  rights  of  a  lienor  may  be  lost  by  express  or  implied 
waiver  of  his  rights.  For  the  authorities  as  to  what  will  con- 
stitute a  waiver,  see  ante,  page  55. 

§  17.  Duration  of  lien  under  contract  for  a  public  im- 
provement.— If  the  lien  is  for  labor  done  or  materials 
furnished  for  a  public  improvement,  it  shall  not  con- 
tinue for  a  longer  period  than  three  months  from  the 
time  of  filing  the  notice  of  such  lien,  unless  an  action 
is  commenced  to  foreclose  such  lien  within  that  time, 
and  a  notice  of  the  pendency  of  such  action  is  filed 
with  the  comptroller  of  the  state  or  the  financial  ofiScer 
of  the  municipal  corporation  with  whom  the  notice  of 
such  lien  was  filed,  or  unless  an  order  be  made  by  a 
court  of  record,  continuing  such  lien,  and  a  new  docket 
be  made  stating  such  fact.  And  the  supreme  court  of 
this  state,  or  any  justice  thereof,  or  the  county  court 
of  the  county  in  which  such  lien  was  filed,  or  the  county 
judge  of  such  county,  are  hereby  authorized  to  make 
an  order  continuing  any  such  lien  for  a  period  not  ex- 
ceeding six  months,  upon  the  application  of  a  lienor 
upon  such  aflSdavits  or  evidence  as  in  the  opinion  of 
such  court  or  judge  shall  be  deemed  suflScient.  Noth- 
ing in  this  act  contained,  however,  shall  prevent  any 
such  court  or  judge  from  making  a  new  order  continu- 
ing such  lien  in  each  succeeding  six  months,  if  in  the 
discretion  of  such  court  or  judge  the  same  shall  be 
deemed  just  and  equitable.  This  section  as  hereby 
amended  shall  apply  to  all  liens  under  contract  for 
public  improvements,  now  on  file,  in  which  the  time 
for  making  application  to  the  court  for  a  continuance 
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thereof  has  not  expired  when  this  amendment  takes 
efifect.     (As  amd.  by  Laws  1902,  chap.  37.) 

lien  against  the  State. — Section  17  of  the  Lien  Law  was 
amended  by  chapter  37,  Laws  of  1902,  so  as  to  authorize  a  lien 
against  moneys  of  the  State  by  providing  for  the  filing  of  a 
lis  pendens  under  a  contract  for  State  work  with  the  State  comp- 
troller. 

§  18.  Discharge  of  lien  generally.— A  lien  other  than  a 
lien  for  labor  performed  or  materials  fnmished  for  a 
public  improvement  specified  in  this  article,  may  be 
discharged  as  follows : 

1.  By  the  certificate  of  the  lienor,  duly  acknowl- 
edged or  proved  and  filed  in  the  office  where  the  notice 
of  lien  is  filed,  stating  that  the  lien  is  satisfied  and 
may  be  discharged. 

2.  By  failure  to  begin  an  action  to  foreclose  such  lien 
or  to  secure  an  order  continuing  it,  within  one  year 
from  the  time  of  filing  the  notice  of  lien. 

3.  By  order  of  the  court  vacating  or  cancelling  such 
lien  of  record,  for  neglect  of  the  lienor  to  prosecute  the 
same,  granted  pursuant  to  the  code  of  civil  procedure. 

4.  Either  before  or  after  the  beginning  of  an  action 
by  the  owner  executing  an  undertaking  with  two  or 
more  sufficient  sureties,  who  shall  be  freeholders,  to 
the  clerk  of  the  county  where  the  premises  are  situ- 
ated, in  such  sums  as  the  court  or  a  judge  or  justice 
thereof  may  direct,  not  less  than  the  amount  claimed 
in  the  notice  of  lien  conditioned  for  the  payment  of 
any  judgment  which  may  be  rendered  against  the  prop- 
erty for  the  enforcement  of  the  lien.  The  sureties 
must  together  justify  in  at  least  double  the  sum  named 
in  the  imdertaking.     A  copy  of  the  imdertaking,  with 
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notice  that  the  sureties  will  justify  before  the  courts 
or  a  judge  or  justice  thereof,  at  the  time  and  place 
therein  mentioned,  must  be  served  upon  the  lienor  or 
his  attorney,  not  less  than  five  days  before  such  time. 
Upon  the  approval  of  the  undertaking  by  the  courts 
judge  or  justice  an  order  shall  be  made  discharging 
such  lien.  The  execution  of  any  such  bond  or  under- 
taking by  any  fidelity  or  surety  company  authorized 
by  the  laws  of  this  state  to  transact  business,  shall  be 
equivalent  to  the  execution  of  said  bond  or  undertak- 
ing by  two  sureties ;  and  such  company,  if  excepted  to, 
shall  justify  through  its  ofiScers  or  attorney  in  the  man- 
ner required  by  law  of  fidelity  and  surety  companies. 
Any  such  company  may  execute  any  such  bond  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or 
attorney,  duly  authorized  thereto  by  resolution  of  its 
board  of  directors,  a  certified  copy  of  which  resolu- 
tion, under  the  seal  of  said  company,  shall  be  filed 
with  each  bond  or  undertaking. 

Dischargee  of  lien. — The  provisions  of  the  above  section  of  the 
Lien  Law  are  a  substantial  re-enactment  of  part  of  section  24 
of  the  Lien  Law  of  1885.  The  notice  which  an  owner  must 
serve  upon  the  lienor,  requiring  him  to  commence  an  action  to 
foreclose  his  lien  or  show  cause  within  thirty  days  why  an  order 
should  not  be  made  discharging  the  lien,  is  contained  in  Code 
Civ.  Proc.,  §  3417,  being  part  of  the  procedure  prescribed  for 
the  enforcement  of  liens.    See  post,  page  177. 

Discharge  of  municipal  lien. — The  discharge  of  a  municipal 
lien  is  now  governed  by  the  provisions  of  section  20  of  the  Lien 
Law,  which  in  some  respects  differs  from  the  provisions  of  sec- 
tion 18.  If  a  municipal  lien  is  discharged  by  giving  a  bond 
or  undertaking,  the  lienor  must  get  an  order  of  court  giving  him 
leave  to  sue  the  bond  as  provided  by  Code  Civ.  Proc,  §  814. 
In  re  John  P.  Kane  Co.,  52  App.  Div.  630,  66  N.  Y.  Supp.  684. 
This  provision  has  no  application  to  a  bond  or  undertaking  given 
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to  discharge  a  lien  on  private  property.  D'Andre  v.  Zimmer- 
mart,  17  Misc.  358.  Prior  to  the  enactment  of  the  Lien  Law 
of  1897,  the  discharge  of  a  lien  under  a  municipal  contract  was 
governed  by  Laws  1878,  chap.  315,  §  13,  and  by  section  1836 
of  the  Consolidation  Act.  These  provisions,  with  others,  are  re- 
enacted  in  section  20  of  the  Lien  Law  of  1897. 

Bond  — Undertaking.— The  Lien  Law  of  1897,  §  18,  subd.  4, 
uses  both  the  word  "  bond  "  and  "  undertaking."  The  sureties 
on  a  bond  given  to  discharge  a  lien  are,  therefore,  estopped  from 
claiming  that  the  bond  was  invalid  because  it  was  not  in  the 
form  of  an  undertaking.     Mathiasen  v.  Shannon,  25  Misc.  274. 

It  is  not  necessary  to  require  several  owners  of  lands  to  unite 
in  giving  a  bond  to  discharge  a  lien  covering  their  lands.  All 
that  the  law  requires  is  a  bond  with  two  or  more  sufficient  sure- 
ties in  a  sum  sufficient  to  indemnify  the  lienor,  as  directed  by 
the  court.    Miller  v.  Schmitt,  35  Misc.  231. 

Seal  omitted  from  bond. —  The  word  ^^  bond  "  and  "  under- 
taking "  are  used  interchangeably  in  subdivision  4  of  section  18 
of  the  Lien  Law.  As  a  rule,  a  bond  must  be  executed  under  seal. 
In  this  it  differs  from  an  undertaking.  It  was  held  under  a 
prior  statute  that  where  the  instrument  given  to  discharge  the 
lien  had  no  seal  affixed,  but  was  in  all  other  respects  regular  and 
had  been  approved  by  the  court  and  the  lien  had  been  discharged, 
that  the  sureties  could  not  thereafter  avoid  liability  in  a  suit 
upon  the  instrument  upon  the  ground  that  no  seal  was  attached. 
^Yllitney  v.  Coleman,  9  Daly,  238. 

Wafer  or  wax  are  no  longer  essential  to  constitute  a  seal,  which 
may  be  made  by  writing  the  word  "  seal "  or  the  initials  "  l.  s." 
The  statute  in  this  regard  became  operative  May  18,  1892,  and 
provides  as  follows: 

Law  of  1892  as  to  seals. —  Private  seal  of  a  person  other  than 
a  corporation,  to  any  instrument  or  writing  shall  consist  of  a  wafer, 
wax  or  other  similar  adhesive  substance  affixed  thereto,  by  mucilage 
or  other  adhesive  substance  or  of  the  word  "  seal,"  or  the  letters  "  L.  s." 
opposite  the  signature.     (Laws  1892,  chap.  677,  §  13.) 

Seal  of  corporation. —  The  acknowledgment  of  a  conveyance  or  other 
instrument  by  a  corporation  must  be  made  by  some  officer  thereof  au- 
thorized to  execute  the  same  by  the  board  of  directors  of  said  corpora- 
tion. The  certificate  of  acknowledgment  must  be  substantially  in  the 
following  form,  the  blanks  being  filled: 

State  of  New  York,  )       _ 

County  of )     ' " 

On  the day  of in  the  year before  me  personally 

came  to  me  known,  who,  being  by  me 
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duly  sworn  did  depose  and  say  that  he  resided  in   ;  that  he  is 

the  (president  or  other  officer)  of  the  (name  of  corporation),  the  cor- 
poration described  in  and  which  executed  the  above  instrument;  that  he 
knew  the  seal  of  said  corporation ;  that  the  seal  affixed  to  said  instrument 
was  such  corporate  seal;  that  it  was  so  affixed  by  order  of  the  board 
of  directors  of  said  corporation,  and  that  he  signed  his  name  thereto  by 
like  order. 

(Signature  and  office  of  officer  taking  acknowledgment.) 

If  such  corporation  have  no  seal,  that  fact  must  be  stated  in  place  of 
the  statements  required  respecting  seal.     (Real  Property  Law,  |  258.) 

Rights  and  Liability  of  Subeties. 

Liability  of  surety. —  The  sureties  in  the  bond  intended  and 
must  be  understood  as  undertaking  to  pay  the  amount  which  it 
should  be  adjudged  was  due  and  owing  to  the  plaintiffs  and 
which  was  chargeable  against  the  property  by  virtue  of  their 
notice  of  the  lien.  In  other  words,  the  condition  was  for  the 
payment  of  any  judgment  which  might  have  been  rendered 
against  the  property  had  not  the  bond  been  given.  Morion  v. 
Tucker,  145  N.  Y.  244. 

Sureties  upon  a  bond  given  to  discharge  the  lien,  the  bond 
being  conditioned  "  to  pay  any  judgment  that  may  be  rendered 
against  said  property  in  any  proceeding  to  enforce  the  foregoing 
lien,"  are  not  relieved  from  liability  because  the  judgment  in 
foreclosure  contains  no  provision  for  its  enforcement  against  the 
property.  After  the  lien  is  discharged  no  judgment  can  be 
rendered  against  the  property.  The  sureties  must  pay  the  sum 
adjudged  due  to  plaintiff.  Ringle  v.  Matthiessen,  17  App.  Div. 
374. 

A  bond  was  given  conditioned  to  pay  "any  judgment  that 
may  be  rendered  against  such  property  for  the  enforcement  of 
said  liens,  or  either  of  them."  (Lien  Law  of  1897,  §  18.)  In 
an  action  on  the  bond  the  defendants  claimed  that  the  incum« 
brances  on  the  property  prior  to  plaintiff's  lien  exceeded  the 
value  of  the  property.  Held  untenable,  and  that  the  defendants, 
by  executing  and  delivering  the  bond,  had  waived  the  right  to 
make  such  an  objection.  Kerrigan  v.  Fielding,  47  App.  Div. 
246. 

The  undertaking  provided  that  the  surety  would  pay  "  any 
judgment  which  may  be  recovered  in  the  action  to  enforce  the 
aforesaid  lien,  not  exceeding  the  sum  of  $1,100."  Held,  that 
the  language  must  be  construed  to  impose  upon  the  surety  the 
costs  of  the  action  in  addition  to  the  $1,100.  Held  v.  City  of 
New  York,  83  App.  Div.  510. 
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A  bond  given  to  discharge  a  mechanic's  lien  stands  in  place 
of  the  property  which  has  been  discharged  from  the  lien.  If  no 
bond  had  been  given,  plaintiff,  if  he  had  succeeded,  could  have 
sold  the  property,  and  the  question  as  to  whether  he  could  have 
realized  sufficient  from  it  to  pay  his  lien  is  not  a  defense  to  an 
action  on  the  bond.     lb. 

By  giving  a  bond,  conditioned  for  the  payment  of  any  judg- 
ment that  may  be  rendered  against  the  property,  the  sureties  are 
not  thereby  precluded  from  denying  the  validity  of  the  lien. 
Their  liability  depends  upon  the  ability  of  plaintiff  to  estab- 
lish a  valid  lien,  and  they  have  a  right  to  show  that  there  was 
no  valid  lien  in  an  action  against  them  on  the  bond.  Parsons 
V.  Moses,  40  App.  Div.  58. 

A  bond  was  given  by  the  contractor  to  discharge  a  lien  under 
the  Lien  Law  of  1885  (Laws  1885,  chap.  342,  §  24,  subd.  6), 
conditioned  that  the  sureties  would  pay  "any  and  all  judg- 
ments which  may  be  rendered  against  the  property.'^  Held, 
that  the  word  "  judgment "  meant  a  final,  as  distinguished  from 
an  interlocutory  judgment,  but  did  not  contemplate  a  judgment 
that  could  not  be  reversed.     Heagney  v.  Hopkins,  23  Misc.  608. 

A  sulxjontractor,  at  the  request  of  the  contractor's  surety,  to 
whom  the  contractor  had  assigned  the  balance  due  on  the  con- 
tract, relying  on  such  request  and  upon  the  promise  of  the 
surety  to  pay  the  subcontractor  for  work  done  on  the  premises, 
may  enforce  the  promise,  in  a  suit  at  law  against  the  surety,  al- 
though the  primary  debt  due  from  the  contractor  has  not  been 
paid.  The  promise  of  the  surety  is  original,  not  collateral,  and 
the  failure  to  file  the  lien  is  a  suflBcient  consideration  there- 
for.    Alley  V.  FrucJc,  8  App.  Div.  50. 

Sureties  who  have  been  made  parties  to  an  action  to  foreclose 
a  mechanic's  lien  by  a  contractor,  will  not  be  allowed  an  order 
discontinuing  the  action  as  to  them,  although  the  sureties  had 
not  been  served  when  the  application  to  discontinue  was  made,  if 
other  lienors  object,  whose  liens  were  discharged  by  bonds  exe- 
cuted by  the  same  sureties  and  personal  judgment  has  been  de- 
manded against  them.  Brewster  v.  McLaughlin,  28  App.  Div. 
50. 

One  having  a  municipal  contract  abandoned  it,  and  it  was 
completed  by  the  surety  of  the  defaulting  contractor.  In  such 
a  case  subcontractors  have  the  same  rights  against  the  surety 
as  they  had  against  his  principal,  the  defaulting  contractor,  and 
sire  entitled  to  liens  on  moneys  earned  upon  the  contract  re- 
maining unpaid  at  the  timo  of  the  breach.  Harley  v.  Mapes- 
Reeves  Construction  Co.,  33  !Misc.  626. 


Digitized  by  LjOOQ IC 


Rights  of  Sureties.  119 

Liability  of  sureties  after  appeal. —  The  lien  was  discharged 
by  the  bond  required  by  the  Lien  Law  (Laws  1885,  chap.  342). 
The  lien  was  thereafter  foreclosed  and  judgment  rendered  in 
favor  of  the  lienor.  The  owner  appealed  and  gave  an  under- 
taking to  stay  execution  on  appeal.  The  judgment  was  af- 
firmed. The  lienor  then  sued  the  sureties  on  the  bond  given  to 
discharge  the  lien.  The  sureties  set  up  as  a  defense  that  they 
had  requested  the  plaintiff  to  collect  his  judgment  from  the 
sureties  on  the  undertaking  given  on  the  appeal,  which  he  re- 
fused to  do.  Held,  that  plaintiff  was  not  obliged  to  exhaust 
his  remedy  against  the  sureties  upon  the  undertaking  on  ap- 
peal, and  that  he  had  a  right  to  sue  the  sureties  on  the  bond 
as  primarily  liable.     Sullivan  v.  Ooodwin,  30  App.  Div.  194. 

Stay  on  appeal. —  The  bond  to  discharge  the  lien  having  been 
given  by  the  contractor  and  not  by  the  owner,  an  appeal  taken 
by  the  owner  from  the  judgment  against  the  contractor  and  an 
order  staying  proceedings  on  the  judgment  appealed  from  did 
not  operate  to  stay  proceedings  of  the  subcontractors  to  enforce 
the  judgment  against  the  contractor  and  his  sureties.  Heagney 
V.  Hopkins,  23  Misc.  608. 

Sureties  —  Parties. —  After  a  lien  has  been  discharged  by  giv- 
ing a  bond,  the  lienor  may  proceed  to  foreclose  it  without  mak- 
ing the  sureties  on  the  bond  parties.  After  judgment  in  fore- 
closure, in  form  only  against  the  property,  plaintiff  may  sue 
the  sureties  in  an  action  at  law  to  recover  from  them  the  amount 
due  upon  the  lien  when  the  bond  was  given.  Ringle  v.  Mai- 
thiessen,  10  App.  Div.  274. 

Sureties  —  Defenses. —  As  a  rule  any  defense  which  was  avail- 
able to  the  principal  named  in  a  bond  given  to  discharge  a  me- 
chanic's lien  is  available  to  the  sureties  in  an  action  on  the 
bond.  In  such  an  action  the  sureties  have  a  right  to  show  that 
ihc  amount  claimed  in  the  notice  of  lien  was  false  and  fictitious, 
«nd  operated  by  reason  thereof  to  defeat  the  lien.  Aeschlimann 
V.  Presbyterian  Hospital,  165  N.  Y.  296. 

A  surety  must  set  up  in  his  answer  all  defenses  which  accrue 
after  he  becomes  liable  as  surety.  One  became  surety  that  the 
owner  would  perform  his  part  of  the  contract.  Held,  that  de- 
lay in  completion  caused  by  the  owner  was  no  defense  if  set  up 
by  the  owner's  surety.  Kunzweiler  v.  Lehman,  34  Misc.  466; 
Henrickus  v.  Englert,  137  N.  Y.  488. 

In  an  action  upon  a  bond  given  to  discharge  a  mechanic's 
lien,  where  the  principal  in  the  bond  made  default,  the  sureties 
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are  not  precluded  by  such  default  from  defending  the  action 
as  if  they  were  principals,  and  may  set  up  any  legal  or  equitable 
defenses  which  would  have  availed  their  principal.  Aeschli- 
mann  v.  Presbyterian  Hospital,  165  N.  Y.  296. 

Surety  —  Personal  judgment. —  After  a  suit  to  foreclose  the 
lien  was  begun,  the  lien  was  discharged  by  giving  a  bond.  The 
complaint  did  not  demand  a  personal  judgment  against  the  sure- 
ties, but  prayed  for  judgment  according  to  law  and  other  relief. 
The  sureties  were  fully  heard  on  the  right  to  personal  judgment. 
Held,  that  the  court  could  award  personal  judgment  against  the 
sureties.     Matkiasen  v.  Shannon,  25  Misc.  274. 

A  lien  was  filed  against  land,  against  which  the  lienor  had 
agreed  with  the  owner  should  not  be  subject  to  a  lien,  and  the 
owner  gave  a  bond  to  discharge  the  lien.  Held,  that  upon  fail- 
ure of  the  lien,  in  such  a  case  no  personal  judgment  could  be 
had  against  the  sureties.     Oallick  v.  Engelhardt,  36  Misc.  269. 

Leave  to  sue. —  Section  814  of  the  Code  of  Civil  Procedure 
provides  in  case  a  bond  or  undertaking  has  been  given  "and 
provision  is  not  specially  made  by  law  for  the  prosecution 
thereof,"  a  party  desiring  to  prosecute  the  bond  must  "get  an 
order  granting  him  leave  so  to  do.''  It  has  been  repeatedly 
held  that  where  a  bond  or  undertaking  has  been  given  to  dis- 
charge a  lien  against  private  property,  an  order  giving  leave  to 
sue  upon  the  bond  is  not  necessary.-  That  the  sureties  may  be 
sued  in  the  first  instance,  and  made  codefendants  in  an  action 
to  foreclose  the  lie'h  as  part  of  the  statutory  remedy  respecting 
liens;  or  they  may  be  sued  after  the  action  to  foreclose  the 
lien  has  proceeded  to  judgment,  to  recover  any  moneys  adjudged 
to  be  due  upon  the  lien  in  the  foreclosure  suit.  But  if  the 
sureties  are  sued  after  foreclosure,  they  may  avail  themselves 
of  any  defense  that  could  have  been  urged  in  the  suit  to  fore- 
close the  lien.  Morton  v.  Tucker,  145  N.  Y.  244;  Aeschlimann 
v.  Presbyterian  Hospital,  165  N.  Y.  296;  D' Andre  v.  Zimmer- 
man,  17  Misc.  357;  Reilly  v.  Poerschke,  14  Misc.  466. 

An  objection  that  no  order  was  granted  giving  leave  to  sue 
the  sureties  upon  a  bond  given  to  discharge  a  mechanic's  lien, 
upon  the  ground  that  section  814  of  the  Code  of  Civil  Procedure 
requires  that  leave  must  be  given  to  sue  sureties  upon  a  bond 
or  undertaking,  cannot  be  raised  for  the  first  time  on  appeal. 
D' Andre  v.  Zimmerman,  17  Misc.  357. 

But  a  bond  given  to  discharge  a  lien  pursuant  to  a  contract 
with  the  State  or  with  a  municipal  corporation  is  governed  by 
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article  5  of  title  6  of  chapter  8  of  the  Code  (§§  810-814), 
because  the  statute,  as  to  the  discharge  of  municipal  liens,  ex- 
pressly so  declares.  (See  Lien  Law,  §  20,  subd.  5,  post,  page 
125.) 

Jostification  —  Fresmnption  as  to. — The  law  presumes  that  a 
court  in  making  an  order  has  complied  with  all  necessary  pre- 
requisites. Omnia  praesumuntur  legitime  facta  donee  probetur 
in  contrarium.  After  a  bond  given  to  discharge  a  mechanic's 
lien  has  been  approved,  and  an  order  has  been  made  thereon  dis- 
charging the  lien,  the  law  presumes  that  the  amount  of  the  bond 
has  been  iixed  by  the  court  and  that  the  sureties  have  properly 
justified,  and  thereafter  the  sureties  will  be  estopped  from  claim- 
ing such  alleged  irregularities.  I/Andre  v.  Zimmerman,  17 
Misc.  358;  Miller  v.  Youmans,  13  Misc.  63;  Barwick  v.  You- 
mans,  13  Misc.  769. 

Contempt  —  Falie  jugtiflcation. — Section  14,  subdivision  2,  of 
the  Code  of  Civil  Procedure  declares  that  a  court  of  record  has 
power  to  punish  by  fine  and  imprisonment,  or  either,  "  a  party 
to  the  action  or  special  proceeding  for  putting  in  fictitious  bail, 
or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of  a  mandate  or 
proceeding  of  the  court.^*  Section  2281  of  the  Code  requires 
the  court,  where  the  misconduct  was  calculated  to  or  did  defeat, 
impair,  impede,  or  prejudice  the  rights  or  remedies  of  a  party, 
to  make  a  final  order  directing  the  person  guilty  of  misconduct 
to  be  punished  by  fine  or  imprisonment,  or  both,  and  to  issue  a 
commitment.  Section  2284  of  the  Code  prescribes  the  amount 
of  the  fine  which,  in  case  of  actual  loss,  must  be  "  sufficient  to 
indemnify  the  aggrieved  party .'^ 

It  is  now  well  settled,  under  these  provisions  of  the  Code,  that 
the  court  has  power  to  punish  not  only  the  party  giving  the 
undertaking  pursuant  to  the  provisions  of  the  Lien  Law,  but 
the  surety  also  who  executes  a  worthless  bond  or  undertaking. 
Matter  of  Sheppard,  33  Misc.  724 ;  Matter  of  Hay  Foundry  & 
Iron  Worlcs,  22  App.  Div.  87 ;  Matter  of  Hopper,  9  Misc.  i71, 
affirmed,  145  N.  Y.  605;  Simon  v.  Aldine  Pub,  Co,,  14  Daly, 
279;  McAveney  v.  Brush,  1  App.  Div.  97. 

A  surety  who,  by  false  justification,  induces  the  release  of  a 
mechanic's  lien,  though  he  may  not  be  technically  a  party  to 
the  action,  by  executing  the  bond  or  undertaking,  becomes  a 
party  to  the  proceeding.  His  misconduct,  by  destroying  the 
security  of  the  lien,  defeats  and  impairs  the  rights  and  remedies 
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of  a  party  to  the  action  or  proceeding.  Matter  of  Sheppard, 
33  Misc.  724. 

The  fact  that  the  surety  when  he  executed  the  bond  or  under- 
taking did  not  justify  and  was  not  examined  as  to  his  property 
is  nevertheless  guilty  of  contempt.  The  aggrieved  party  was 
not  bound  to  examine  the  surety  and  "  had  a  right  to  rely  on 
the  suret/s  sworn  statement  of  his  pecuniary  resources.^'  Matter 
of  Hopper,  9  Misc.  171. 

And  if  one  violates  a  direct  order  of  the  court  requiring  him 
to  redeposit  a  fund  which  had  previously  been  deposited  to  dis- 
charge a  lien,  he  is  clearly  guilty  of  misconduct  and  may  be 
punished  for  contempt  of  court.  Cunningham  v.  Hatdi,  3 
Misc.  101 ;  8.  c,  30  Abb.  N.  C.  31. 

§  19.  Discharge  of  lien  by  payment  of  money  into  court. 
—A  lien  specified  in  this  article,  other  than  a  lien  for 
performing  labor  or  furnishing  materials  for  a  public 
improvement,  may  be  discharged,  at  any  time  before 
an  action  is  commenced  to  foreclose  such  lien,  by  de- 
positing with  the  county  clerk,  in  whose  ofiSce  the  no- 
tice of  lien  is  filed,  a  sum  of  money  equal  to  the  amount 
claimed  in  such  notice,  with  interest  to  the  time  of 
such  deposit.  After  such  action  is  commenced  the 
lien  may  be  discharged  by  a  payment  into  court  of  such 
simi  of  money,  as,  in  the  judgment  of  the  court  or  a 
judge  or  justice  thereof,  after  at  least  five  days'  notice 
to  all  the  parties  to  the  action,  will  be  suflScient  to  pay 
any  judgment  which  may  be  recovered  in  such  action. 
Upon  any  such  payment,  the  county  clerk  shall  forth- 
with enter  upon  the  lien  docket  and  against  the  lien 
for  the  discharge  of  which  such  moneys  were  paid, 
the  words  **  discharged  by  payment."  A  deposit  of 
money  made  as  prescribed  in  this  section  shall  be  re- 
paid to  the  party  making  the  deposit,  or  his  successor, 
upon  the  discharge  of  the  liens  against  the  prop- 
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erty  pursuant  to  law.  All  deposits  of  money  made 
as  provided  in  this  section  shall  be  considered  as  paid 
into  court  and  shall  be  subject  to  the  provisions  of  the 
code  of  civil  procedure  relative  to  the  payment  of 
money  into  court  and  the  surrender  of  such  money  by 
order  of  the  court.  An  order  for  the  surrender  of 
such  moneys  may  be  made  by  any  court  of  record  hav- 
ing jurisdiction  of  the  parties  and  of  the  subject-mat- 
ter of  the  proceeding  for  the  foreclosure  of  the  lien 
for  the  discharge  of  which  such  moneys  were  depos- 
ited. If  no  action  is  brought  in  a  court  of  record  to 
enforce  such  lien,  such  order  may  be  made  by  any 
judge  of  a  court  of  record. 

Discharge  by  deposit. —  Money  deposited  to  discharge  a  me- 
chanic's hen,  being  money  paid  into  court,  can  be  surrendered 
only  pursuant  to  the  provisions  of  sections  745  and  751  of  the 
Code  of  Civil  Procedure. 

Deposit  —  How  surrend'Cred. —  All  moneys  deposited  to  dis- 
charge a  lien  are  considered  as  moneys  paid  into  court,  such 
deposits  are  governed  by  sections  745  and  751  of  the  Code  of 
Civil  Procedure.     These  sections  provide  as  follows: 

§  745.  Money  paid  into  court. —  Unless  the  court  otherwise  specially 
directs,  money,  paid  into  court,  must  be  paid,  either  directly,  or  by  the 
officer  who  is  required  by  law  first  to  receive  it,  to  the  county  treasurer 
of  the  county,  where  the  action  is  triable.  Where  it  is  paid  to  an 
officer,  other  than  the  county  treasurer,  he  must  pay  it  to  the  county 
treasurer,  within  four  days  after  he  receives  it.  In  the  city  of  New 
York,  he  must  pay  it  to  the  chamberlain,  within  two  days  after  he  re- 
ceives it.  A  bond,  mortgage,  or  other  security,  or  a  certificate  or  trans- 
fer of  stock,  taken  upon  the  investment  of  money  paid  into  court,  must 
be  taken  to  the  county  treasurer  of  the  county  where  the  fund  belongs, 
in  his  name  of  office;  or  to  such  other  coimty  treasurer,  as  the  court 
specially  directs.  But  this  and  the  next  section  do  not  prevent  the 
court,  upon  the  application  of  a  party  to  an  action,  from  directing  in 
what  manner  or  place,  money,  paid  into  court  in  the  action,  shall  be 
deposited  or  invested. 

§  751.  Surrender  of  moneys  by  order. —  No  money,  security  or  other 
property  which  shall  have  been  placed  in  the  custody  of  the  court  shall 
be  surrendered  without  the  production  of  a  properly  certified  copy  of  an 
order  of  the  court,  in  whose  custody  said  money,  security  or  other  prop- 
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erty  shall  have  been  placed,  duly  made  and  entered,  directing  such 
disposition.  Each  order  must  be  countersigned  by  the  presiding  judge 
by  whose  direction  it  is  made. 

All  moneys  deposited  to  discharge  mechanic's  lien  on  real 
property  can  be  surrendered  only  upon  notice  pursuant  to  an 
order  made  by  a  court  of  record.  Hafkar  v.  Henry,  5  App.  Div. 
258.  See  also  Flynn  v.  Butler,  61  How.  Pr.  274;  Dunning  v. 
Clark,  2  E.  D.  Smith,  535. 

Deposit  —  Court  cannot  tubstitute  bond  for. — A  lien  was 
discharged  by  the  owner  making  a  deposit  of  money  as  required 
by  the  statute.  He  subsequently  applied  for  an  order  for  leave 
to  substitute  a  bond  in  lieu  of  the  money,  so  that  he  might  with- 
draw the  deposit.  Held,  that  under  the  statute  the  court  had 
no  power  to  grant  such  order.  Matter  of  Mechanic's  Lien,  27 
App.  Div.  682. 

Offer  of  judgment. —  The  Lien  Law  of  1885  (Laws  1885,  chap. 
342)  contains  no  provision  which  will  preclude  a  party  from 
making  an  offer  of  judgment  in  an  action  to  foreclose  p  me- 
chanic's lien,  pursuant  to  the  provisions  of  the  Code  of  Civil 
Procedure,  §  738,  if  he  so  desires.  Kennedy  v.  McKone,  10 
App.  Div.  88. 

The  Lien  Law  of  1897  contains  nothing  which,  forbids  a  party 
to  make  an  offer  of  judgment  in  an  action  to  foreclose  a  me- 
chanic's lien. 

Offer  of  payment. —  A  party  to  an  action  to  foreclose  a  me- 
chanic's lien  may,  under  the  express  provisions  of  section  3413 
of  the  Code  of  Civil  Procedure,  which  provision  is  supplemental 
to  the  Lien  Law,  make  and  file  a  written  offer  to  pay  money 
into  court  or  to  deposit  securities  to  discharge  the  lien  if  he  so 
desires.    See  §  3413,  post,  page  174. 

§  20.  Discharge  of  lien  for  public  improvement.— A  lien 
against  the  amount  due  or  to  become  due  a  contractor 
from  the  state  or  a  municipal  corporation  for  the  con- 
struction of  a  public  improvement  may  be  discharged 
as  follows: 

1.  By  filing  a  certificate  of  the  lienor  or  his  successor 
in  interest,  duly  acknowledged  and  proved,  stating 
that  the  lien  is  discharged. 
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2.  By  lapse  of  time,  when  three  months  have  elapsed 
since  filing  the  notice  of  lien,  and  no  action  has  been 
commenced  to  enforce  the  lien. 

3.  By  satisfaction  of  a  judgment  rendered  in  an  ac- 
tion to  enforce  the  lien. 

4.  By  the  contractor  depositing  with  the  comptroller 
of  the  state  or  the  financial  officer  of  the  municipal 
corporation,  or  the  officer  or  person  with  whom  the 
notice  of  lien  is  filed,  such  a  sum  of  money  as  is  di- 
rected by  a  justice  of  the  supreme  court,  which  shall 
not  be  less  than  the  amoimt  claimed  by  the  lienor,  with 
interest  thereon  for  the  term  of  one  year  from  the 
time  of  making  such  deposit,  and  such  additional 
amount  as  the  justice  deems  sufficient  to  cover  all  costs 
and  expenses.  The  amount  so  deposited  shall  remain 
with  the  comptroller  or  such  financial  officer  or  other 
officer  or  person  until  the  lien  is  discharged  as  pre- 
scribed in  subdivisions  one,  two  or  three  of  this  section. 

5.  Either  before  or  after  the  beginning  of  an  action 
by  a  contractor  executing  an  undertaking  with  two  or 
mor<B  sufficient  sureties,  who  shall  be  freeholders,  to 
the  state  or  the  mimicipal  corporation  with  which  the 
notice  of  lien  is  filed,  in  such  sums  as  the  court  or  a 
judge  or  justice  thereof  may  direct,  not  less  than  the 
amount  claimed  in  the  notice  of  lien,  conditioned  for 
the  payment  of  any  judgment  which  may  be  recovered 
in  an  action  to  enforce  the  lien.  The  sureties  must 
together  justify  in  at  least  double  the  sum  named  in 
the  undertaking.  A  copy  of  the  imdertaking  with  no- 
tice that  the  sureties  will  justify  before  the  court  or  a 
judge  or  justice  thereof  at  the  time  and  place  therein 
mentioned  must  be  served  upon  the  lienor,  not  less  than 
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five  days  before  such  time.  Upon  the  approval  of  the 
undertaking  by  the  court,  judge  or  justice,  an  order 
shall  be  made  discharging  such  lien.  The  execution 
of  such  imdertaking  by  any  fidelity  or  surety  company 
authorized  by  the  laws  of  this  state  to  transact  busi- 
ness shall  be  equivalent  to  the  execution  of  such  an 
undertaking  by  two  sureties  and  such  undertaking,  if 
excepted  to,  shall  justify  through  its  officers  or  attor- 
ney in  the  manner  required  by  law  of  fidelity  and 
surety  companies.  Any  such  undertaking  may  be  exe- 
cuted in  such  undertaking  as  surety  by  the  hand  of  its 
officers  or  attorney  duly  authorized  thereto  by  resolu- 
tion of  its  board  of  directors,  a  certified  copy  of  which 
resolution  under  the  seal  of  such  company,  shall  be 
filed  with  each  undertaking.  Except  as  otherwise  pro- 
vided herein  the  provisions  of  article  five  of  title  six 
of  chapter  eight  of  the  code  of  civil  procedure  are 
applicable  to  an  undertaking  given  for  the  discharge 
of  a  lien  on  accoimt  of  public  improvements.  (As 
amd.  by  Laws  1902,  chap.  37.) 

Diftcharge  of  municipal  liena. — The  Lien  Law  of  1897  pro- 
vides for  the  discharge  of  a  municipal  lien  in  the  same  manner 
as  a  lien  upon  private  property.  In  the  discharge  of  a  lien 
against  private  property,  the  statute  speaks  of  both  a  bond  and 
an  undertaking. 

In  the  case  of  a  municipal  lien  the  statute  speaks  only  of  an 
undertaking.  It  will  be  observed,  however,  that  in  the  sections 
of  the  Code  of  Civil  Procedure. (§§  810-816)  made  applicable 
to  undertakings  given  to  discharge  municipal  liens,  the  words 
"  bond  "  and  "  undertaking  ^^  are  used  interchangeably. 

ITndertaking  —  Bond. — A  bond  to  discharge  a  municipal  lien 
in  New  York  city  was  governed  by  Laws  1895,  chap.  605.  On 
March  24,  1898,  subdivision  5  was  added  to  section  20  of  the 
Lien  Law,  which  provides  how  a  municipal  lien  may  be  dis- 
charged upon  filing  an  undertaking.     The  undertaking  under 
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the  Act  of  1895  was  required  to  be  conditioned  to  pay  any  judg- 
ment which  might  be  recovered  in  an  action  against  the  person 
liable.  The  vmdertaking  must,  under  the  amendment  of  1898, 
be  conditioned  "  for  the  payment  of  any  judgment  which  may 
be  recovered  in  an  action  to  foreclose  the  lien/'  Held,  that  the 
sureties  on  an  undertaking  under  the  Act  of  1895  were  liable,  in 
an  action  to  foreclose  a  lien  begun  after  the  Act  of  1898  became 
operative.  Hawkins  v.  Mapes-Reeves  Construction  Co,,  82  App. 
Div.  72. 

After  a  municipal  lien  had  been  discharged  by  giving  a  bond 
as  required  by  the  Consolidation  Act  (Laws  1882,  chap.  410, 
§  1836,  as  amd.  by  Laws  1895,  chap.  605),  the  lienor  is  not 
obliged  to  exhaust  his  remedy  against  the  contractor  alone. 
He  may  bring  an  action  in  equity  to  foreclose  in  which  all  par- 
ties, including  the  sureties,  may  be  made  parties  defendant. 
Miller  v.  McKeon,  15  App.  Div.  133. 

In  this  connection  it  will  be  observed  that  the  Statutory  Con- 
struction Law  (Laws  1892,  chap.  677,  §  16),  expressly  provides 
that  a  law  authorizing  a  bond,  shall  be  deemed  to  have  been 
complied  with  by  the  execution  of  an  undertaking.  The  lan- 
guage of  the  section  is  as  follows : 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given  shall 
be  deemed  to  have  been  compli^  with  by  the  execution  of  an  under- 
taking to  the  same  effect.    (Statutory  Construction  I^w,   §  16.) 

Leave  to  sue. —  A  bond  given  to  the  comptroller  of  the  city 
of  New  York  to  discharge  a  lien  is  given  for  the  benefit  of  the 
lienor.  Where  such  a  bond  was  given  by  a  contractor  after  the 
lienor,  a  subcontractor,  sued  to  foreclose  his  lien,  the  cause  was 
tried  and  judgment  rendered  for  plaintiff  establishing  the  lien. 
The  judgment  contained  a  provision  that  the  plaintiff,  the  sub- 
contractor, have  leave  to  proceed  according  to  law,  without 
further  application  to  the  court,  to  collect  from  the  American 
Bonding  and  Trust  Company,  the  surety  named  in  the  undertak- 
ing given  by  the  defendant  contractor  to  the  comptroller,  the 
amount  of  the  judgment  obtained  by  plaintiff.  The  judgment 
was  served  on  all  parties,  but  remained  unpaid  after  demand 
upon  the  surety  and  other  defendants.  Plaintiff  then  moved  for 
an  order  directing  the  defendant  contractor  and  the  surety  com- 
pany to  comply  with  the  conditions  of  the  bond,  or  in  default 
thereof,  why  the  undertaking  should  not  be  delivered  by  the 
comptroller  to  plaintiff,  that  he  might  prosecute  said  under- 
taking with  leave  to  sue  thereon.  Held,  that  the  provisions  of 
the  Lien  Law  of  1897,  §  20,  subd.  5,  as  amended  by  Laws  1898, 
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chap.  169,  imdor  which  the  undertaking  was  given,  should  be 
construed  with  the  provisions  of  section  814  of  the  Code  of  Civil 
I^rocedure,  and  that  the  lienor  had  a  right  to  enforce  the  under- 
taking, which,  though  given  to  the  city  of  New  York,  was  given 
for  the  benefit  of  the  lienor,  whose  lien  was  discharged  upon 
the  undertaking,  and  that  the  undertaking  should  be  delivered 
to  plaintiff  with  leave  to  sue  thereon.  In  re  John  P.  Kane  Co., 
reported  in  66  N.  Y.  Supp.  684,  and  affirmed  without  opinion 
in  52  App.  Div.  630. 

Article  5  of  title  6  of  chapter  8  of  the  Code  of  Civil  Procedure, 
made  applicable  by  subdivision  5  of  section  20  of  the  Lien  Law 
(§§  810-816),  provides  as  follows: 

§  810.  Acknowledgment. — A  bond  or  undertaking,  given  in  an  ac- 
tion or  special  proceeding,  as  prescribed  in  this  act,  must  be  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded. 

§  811.  Party  need  not  Join. — Where  a  provision  of  this  act  requires 
a  bond  or  undeHaking,  with  sureties,  to  be  given  by,  or  in  behalf  of,  a 
party  or  other  person,  he  need  not  join  with  the  sureties  in  the  exe- 
cution thereof,  unless  the  provision  requires  him  to  execute  the  same; 
and  the  execution  thereof  by  one  surety  is  sufficient,  although  the  word 
"  sureties,"  is  used,  unless  the  provision  expressly  requires  two  or  more 
sureties;  and  the  execution  of  any  such  bond  or  undertaking  by  any 
fidelity  or  surety  company  authorized  by  the  laws  of  this  State  to  trans- 
act business,  shall  be  equivalent  to  the  execution  of  said  bond  or  un- 
dertaking by  two  sureties,  and  such  company,  if  excepted  to,  shall  jus- 
tify through  its  officers  or  attorney  in  the  manner  required  by  law  of 
fidelity  and  surety  companies.  Any  such  company  may  execute  any  such 
bond  or  undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a  certi- 
fied copy  of  which  resolution,  under  the  seal  of  said  company,  shall  be 
filed  with  each  bond  or  undertaking. 

§  812.  Form  of  bond  or  undertaking. — A  bond  or  undertaking, 
executed  by  a  surety  or  sureties,  as  prescribed  in  this  act,  must  where 
two  or  more  persons  execute  it,  be  joint  and  several  in  form;  and,  ex- 
cept when  executed  by  a  fidelity  or  surety  company,  or  when  otherwise 
expressly  prescribed  by  law,  it  must  be  accompanied  with  the  affidavit 
of  each  surety,  subjoined  thereto,  to  the  efl'ect  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth  the 
penalty  of  the  bond,  or  twice  the  sum  specified  in  the  undertaking,  over 
all  the  debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclu- 
sive of  property  exempt  by  law  from  levy  and  sale  under  an  execution. 
A  bond  or  undertaking  given  by  a  party  without  a  surety  must  be  ac- 
companied by  his  affidavit  to  the  same  effect.  The  bond  or  undertak- 
ing, except  as  otherwise  expressly  prescribed  by  law,  must  be  approved 
by  the  court  before  which  the  proceeding  is  taken,  or  a  judge  thereof, 
or  the  judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sureties  or 
the  representatives  of  any  surety  or  sureties  upon  the  bond  heretofore 
or  hereafter  executed,  of  any  trustee,  committee,  guardian,  assifrnee,  re- 
ceiver, executor,  administrator  or  other  fiduciary,  shall  be  entitled  as  a 
matter  of  right  to  be,  and  shall  be,  discharged  from  liability  as  here- 
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inafter  provided,  and  to  that  end  may  on  notice  to  the  principal  named 
in  such  bond  apply  to  the  court  that  accepted  such  bond  or  to  the 
court  of  which  the  judge  that  accepted  such  bond  was  a  member  or  to 
any  judge  thereof,  praying  to  be  relieved  from  liability  as  such  surety 
or  sureties  for  the  act  or  omission  of  such  principal  occurring  after  the 
date  of  the  order  relieving  such  surety  or  sureties  hereinafter  provided 
for  and  that  such  principal  be  required  to  account  and  give  new  sure- 
ties. Such  notice  of  such  application  may  be  served  on  said  principal 
personally  within  or  without  the  state,  or,  not  less  than  five  days  prior 
to  the  date  on  which  such  application  is  to  be  made,  unless  it  satis- 
factorily appears  to  the  court,  or  a  judge  thereof,  that  personal  notice 
cannot  be  given  with  due  diligence  within  the  state,  in  which  case  notice 
may  be  given  in  such  manner  as  the  court  or  a  judge  thereof  directs. 
Pending  the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust  estate 
until  further  order.  Upon  the  hearing  of  such  application  if  the  prin- 
cipal does  not  file  a  new  bond  in  the  usual  form  to  the  satisfaction 
of  the  court  or  judge  the  court  or  judge  must  make  an  order  requiring 
the  principal  to  file  a  new  bond  within  such  reasonable  time  not  exceed- 
ing five  days  as  the  court  or  judge  in  such  order  fixes.  If  such  new 
bond  shall  be  filed  upon  such  hearing  or  within  the  time  fixed  by  said 
order  the  court  or  judge  must  thereupon  make  a  decree  or  order  requir- 
ing the  principal  to  account  for  all  his  acts  and  proceedings  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  account  within  a  time 
fixed,  not  exceeding  twenty  days,  and  releasing  the  surety  or  sureties 
making  such  application  from  liability  upon  the  bond  for  any  act  or 
default  of  the  principal  subsequent  to  the  date  of  such  decree  or  order. 
If  the  principal  fail  so  to  file  such  new  bond  within  the  time  specified,  a 
decree  or  order  must  be  made  revoking  the  appointment  of  such  prin- 
cipal or  removing  him  and  requiring  him  to  so  account  and  file  such 
account  within  twenty  days.  lif  the  principal  fail  to  file  his  account  as 
in  this  section  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and  effect  as 
though  made  and  filed  by  such  principal,  and  upon  the  settlement 
thereof  credit  shall  be  given  for  all  commissions,  costs,  disbursements, 
and  allowances  to  which  the  principal  would  be  entitled  were  he  ac- 
counting, and  allowance  shall  be  made  to  such  surety  or  sureties  or 
representative  for  the  expense  incurred  in  so  filing  such  account  and 
procuring  the  settlement  thereof.  And  after  the  filing  of  an  account  as 
required,  or  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surely  or  sureties  or  the  representatives  of 
any  such  surety  or  sureties,  issn^  an  order  requiring  all  persons  inter- 
ested in  the  estate  or  trust  funds  to  attend  a  settlement  of  such  account 
at  a  time  and  place  therein  specified  and  upon  the  trust  fund  or  estate 
being  found  or  made  good  and  paid  over  or  properly  secured,  the  surety 
or  sureties  shall  be  discharged  from  any  and  all  further  liability  and 
the  court  or  judge  shall  settle,  determine  and  enforce  the  rights  and 
liabilities  of  all  parties  to  the  proceedings  in  like  manner  and  to  the 
same  extent  as  in  actions  for  an  accounting  in  the  supreme  court.  And 
upon  demand  made  in  writing  by  the  principal  such  surety  or  sureties, 
or  representatives  thereof,  shall  return  any  compensation  that  has  been 
paid  for  the  unexpired  portion  of  such  suretyship. 

S  813.  Several  sureties. —  But  where  the  penalty  of  the  bond,  or 
twice  the  sum  specified  in  the  undertaking  is  five  thousand  dollars  or 
upwards,  the  court  or  judge  may,  in  its  or  his  discretion,  allow  the  sum 
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in  which  a  surety  is  required  to  justify  to  be  made  up  by  the  justifica- 
tion of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars,  and 
when  two  or  more  sureties  are  required  by  law  to  justify,  the  same  per- 
son cannot  so  contribute  to  make  up  the  sum  for  more  than  one  of 
them.  It  shall  be  lawful  for  any  party  of  whom  a  bond  or  undertaking 
is  required  to  agree  with  his  sureties  for  the  deposit  of  any  or  all 
moneys  for  which  such  sureties  are  or  may  be  held  responsible  with  a 
trust  company  authorized  by  law  to  receive  deposits,  if  such  deposit 
is  otherwise  proper,  and  for  the  safe-keeping  of  any  or  all  other  de- 
positable  assets  for  which  such  sureties  may  be  held  responsible,  with 
a  safe-deposit  company  authorized  by  law  to  do  business  as  such,  in  such 
a  manner  as  to  prevent  the  withdrawal  of  such  moneys  and  assets,  or 
any  part  thereof,  except  with  the  written  consent  of  such  sureties,  or  an 
order  of  the  court  made  on  such  notice  to  them,  as  it  may  direct. 

$  814.  BondSy  leave  to  sue. —  Where  a  bond  or  undertaking  has  been 
given,  as  prescribed  by  law,  in  the  course  of  an  action  or  a  special 
proceeding,  to  the  people  or  to  a  public  officer,  for  the  benefit  of  a  party 
or  other  person  interested,  and  provision  is  not  specially  made  by 
law  for  the  prosecution  thereof ;  the  party  or  other  person,  so  interested, 
may  maintain  an  action  in  his  own  name^  for  a  breach  of  the  condi- 
tion of  the  bond,  or  of  the  terms  of  the  undertaking;  upon  procuring 
an  order,  granting  him  leave  so  to  do.  The  order  may  be  made  by 
the  court,  in  which  the  action  is  or  was  pending;  the  city  court  of 
the  city  of  New- York,  or  a  county  court,  if  the  bond  or  undertaking 
was  given  in  a  special  proceeding,  pending  before  a  judge  of  that  court ; 
or,  in  any  other  case,  by  the  supreme  court.  Notice  of  the  applica- 
tion therefor  must  be  given,  as  directed  by  the  court  or  judge,  to  the 
persons  interested  in  the  disposition  of  the  proceeds. 

S  815.  Change  of  parties. —  A  bond  or  undertaking,  given  in  an 
action  or  special  proceeding,  as  prescribed  in  this  act,  continues  in 
force,  after  the  substitution  of  a  new  party  in  place  of  an  original 
party,  or  any  other  change  of  parties;  and  has  thereafter  the  same 
force  and  effect,  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

$  816.  Place  of  filing. —  A  bond  or  undertaking,  required  to  bo 
given  by  this  act,  must  be  filed  with  the  clerk  of  the  court;  except 
where,  in  a  special  case,  a  different  disposition  thereof  is  directed  by 
the  court,  or  prescribed  in  this  act. 

§  21.  Building  loan   contract A    contract    for    a 

building  loan,  either  with  or  without  the  sale 
of  land,  and  any  modification  thereof,  must  be  in 
writing  and  duly  acknowledged,  and  within 
ten  days  after  its  execution  be  filed  in  the  office  of  the 
clerk  of  the  county  in  which  any  part  of  the  land  is 
situated,  and  the  same  shall  not  be  filed  in  the  regis- 
ter's office  of  any  county.    If  not  so  filed  the  interest 
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of  each  party  to  such  contract  in  the  real  property 
affected  thereby,  is  subject  to  the  lien  and  claim  of  a 
person  who  shall  thereafter  file  a  notice  of  lien  under 
this  chapter.  A  modification  of  such  contract  shall 
not  affect  or  impair  the  right  or  interest  of  a  person, 
who,  previous  to  the  filing  of  such  modification  had 
furnished  or  contracted  to  furnish  materials,  or  had 
performed  or  contracted  to  perform  labor  for  the  im- 
provement of  real  property,  but  such  right  or  interest 
shall  be  determined  by  the  original  contract.  The 
county  clerk  is  entitled  to  a  fee  of  twenty  cents  for 
filing  such  a  contract  or  modification.  Such  contracts 
and  modifications  thereof  shall  be  indexed  in  a  book 
provided  for  that  purpose,  in  the  alphabetical  order 
of  the  names  of  the  persons  to  whom  such  loans  shall 
be  made.     (As  amd.  by  Laws  1900,  chap.  78.) 

Building  loan. —  If  the  owner  has  contracted  to  sell  his  land 
and  to  furnish  a  building  loan  to  the  vendee  to  enable  him  to 
erect  buildings  thereon,  the  interest  of  the  vendor  remains  sub- 
ject to  claims  of  subcontractors  and  materialmen  who  subse- 
quently file  liens,  unless  the  contract  is  filed  in  the  proper  county 
clerk's  oflSce  within  ten  days  after  its  execution.  Packard  v. 
Sugarman,  31  Misc.  623. 

In  case  such  building  loan  agreement  is  not  filed  as  required 
by  the  statute,  it  is  wholly  immaterial  whether  subsequent  lien- 
ors knew  of  the  existence  of  such  agreement  or  not.     lb. 

§  22.  Construction  of  article—  This  article  is  to  be 
construed  liberally  to  secure  the  beneficial  interests 
and  purposes  thereof.  A  substantial  compliance  with 
its  several  provisions  shall  be  suflScient  for  the  validity 
of  a  lien  and  to  give  jurisdiction  to  the  courts  to  en- 
force the  same. 

Construction  of  lien  law. —  It  was  the  intention  of  the  legis- 
lature in  enacting  a  general  Lien  Law  (Laws  1897,  chap.  418) 
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to  aFsimilate  and  harmonize  as  far  as  possible  the  entire  law 
embraced  in  the  subject  into  a  harmonious  statute.  And  the 
various  provisions  of  the  article  will  be  held  to  relate  to  all  me- 
chanics' liens  affecting  public  or  private  property,  unless  the 
language  of  the  act  evidences  a  different  intent,  or  where,  from 
the  nature  of  the  subject,  regulations  as  to  one  class  are  inap- 
plicable to  the  other.  Brace  v.  City  of  Gloversville,  167  N.  Y. 
452.     See  also  McKay  v.  City  of  New  York,  46  App.  Div.  579. 

Accordingly  held  that  the  provisions  of  section  15  of  the  Act 
of  1897,  relating  to  equitable  assignments  or  orders  drawn  by 
the  contractor  or  subcontractors  upon  the  owner,  applies  to 
municipal  contracts  and  contracts  for  public  improvements  as 
well  as  to  contracts  relating  to  private  property.     lb. 

The  provisions  of  the  statute  that  the  Lien  Law  shall  be  lib- 
erally construed  does  not  authorize  the  court  to  dispense  en- 
tirely with  a  provision  of  the  statute  declaring  what  a  notice  of 
lien  must  contain.  If  the  notice  of  lien  omits  to  state  when  the 
first  item  of  work  was  done,  or  any  fact  from  which  that  time 
may  be  inferred,  it  is  fatally  defective,  and  such  lien  cannot  be 
enforced.     Mahley  v.  German  Bank,  174  N.  Y.  500. 

For  other  authorities  as  what  shall  constitute  a  substantial 
compliance  with  the  Lien  Law  with  regard  to  the  notice  of  lien, 
see  section  9,  ante,  page  79. 

§  23.  Enforcement  of  mechanics*  liens.—  The  mechan- 
ics' liens  specified  in  this  article  may  be  enforced 
against  the  property  specified  in  the  notice  of  lien  and 
which  is  subject  thereto  and  against  any  person  liable 
for  the  debt  upon  which  the  lien  is  founded.  The  code 
of  civil  procedure  regulates  and  provides  for  such 
enforcement. 

Enforcement  of  liens. — The  mode  in  which  mechanics'  liens 
may  be  enforced  and  the  practice  and  procedure  in  such  cases 
are  governed  by  provisions  contained  in  twenty-one  sections 
added  to  chapter  22  of  the  Code  of  Civil  Procedure  (§§  3398- 
3419),  which  is  practically  a  supplement  to  the  Lien  Law. 
These  sections  of  the  Code  have  been  inserted  to  follow  inmie- 
diately  the  substantive  provisions  of  the  law. 

Personal  judgment. —  The  intention  of  the  legislature  to  ena- 
ble a  lienor  to  secure  a  personal  judgment  against  any  party 
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liable  for  the  debt  in  an  action  to  foreclose  the  lien,  appears 
clearly  in  the  various  provisions  of  the  law,  in  addition  to  the 
positive  provision  of  section  23.  See  also  Code  Civ.  Proc., 
§  3412,  post,  page  169,  and  authorities  there  cited. 

§  24.  Priorities  of  liens  for  public  improvements.—  Per- 
sons having  liens  under  contracts  for  public  improve- 
ments standing  in  equal  degrees  as  co-laborers  or  ma- 
terial men  shall  have  priority  according  to  the  date 
of  filing  their  respective  liens; .but  in  all  cases  laborers 
for  daily  or  weekly  wages  shall  have  preference  over 
all  other  lienors  having  liens  arising  under  the  same 
contracts  pursuant  to  this  article,  without  reference  to 
the  time  when  such  laborers  shall  have  filed  their  notice 
of  lien.     (Added  by  Laws  1898,  chap.  169.) 

Liens  Recognized  in  Equity. 

Equitable  liens. —  Liens  at  common  law  pertained  only  fo 
chattels.  Common-law  liens  are  discussed  under  article  6  of  the 
Lien  Tjaw,  post.  Liens  in  equity  are  not  regulated  by  statute. 
They  are  derived  from  the  civil  law. 

The  general  rule  is  that  possession  constitutes  an  essential 
element  of  every  lien,  because  a  lien  is  a  right  of  possession,  and 
as  Lord  Ellenborough  observes,  how  can  that  be  held  which  was 
never  possessed.  Liens  in  equity,  however,  exist  without  posses- 
sion. One  familiar  instance  of  an  equitable  lien  is  in  favor  of  a 
vendor,  for  the  amount  of  purchase  money  of  the  land  which  re- 
mained unpaid  at  the  time  of  the  sale.  It  would  seem  at  first 
blush,  that  liens  of  this  character  were  in  direct  violation  of  the 
statute  of  frauds,  which  requires  all  agreements  with  regard  to 
the  sale  of  lands,  tenements,  and  hereditaments  to  be  in  writ- 
ing. But  it  will  be  noticed  that  a  vendor's  lien  for  purchase 
money  rests  upon  an  executed  contract.  The  land  has  been 
sold  and  conveyed,  or  contracted  to  be  sold.  The  amount  of  the 
purchase  money  has  been  agreed  upon,  and  a  portion  of  it  has 
been  paid.  It  is  only  as  to  the  unpaid  balance  that  the  lien 
exists  which  can  be  enforced  only  in  courts  of  equity.  The 
doctrine  rests  upon  the  notion  of  a  trust.    Equity  will  regard  the 
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purchaser  in  the  light  of  a  trustee  for  the  vendor,  to  the  extent 
of  the  unpaid  purchase  money.  And  this  trust  extends  to  the 
vendee,  his  heirs,  and  all  persons  claiming  under  him  having 
notice  of  the  trust.  The  equitable  doctrine  is  that  a  person  who 
has  gotten  the  estate  of  another,  ought  not  in  conscience,  as 
between  them,  to  be  allowed  to  keep  it,  and  not  to  pay  the  full 
consideration  money  or  purchase  price.  A  third  person  having 
knowledge  that  the  estate  has  been  so  obtained  ought  not 
to  be  permitted  to  keep  it  without  making  such  payment,  for  it 
attaches  to  him  also,  as  a  matter  of  conscience  and  duty.  Story 
on  Equity,  §  1219. 

Judge  Story,  speaking  of  this  class  of  liens,  with  respect  to 
the  statute  of  frauds,  observes: 

^^  It  has  often  been  objected,  that  the  creation  of  such  a  trust 
by  courts  of  equity  is  in  contravention  of  the  policy  of  the 
statute  of  frauds.  But  whatever  may  be  the  original  force  of 
such  an  objection,  the  doctrine  is  now  too  firmly  established  to 
be  shaken  by  mere  theoretical  doubts.''    Story  on  Equity,  §  1218. 

Equitable  lien  —  Aocoonting  —  Sale. —  In  enforcing  this 
equitable  lien,  the  vendor  is  entitled  not  only  to  an  accounting 
of  the  rents  and  profits,  but  may  foreclose  the  lien,  as  in  the 
case  of  a  written  mortgage,  and  the  court  will  decree  a  sale  of 
the  property  to  accelerate  the  payment  of  the  debt,  if  it  cannot 
be  otherwise  satisfied  within  a  reasonable  period. 

Equitable  liens  —  Principal  and  agent. —  As  between  prin- 
cipal and  agent,  where  the  latter  has  made  advances  for  his 
principal,  and  insolvency  might  defeat  the  lien  of  the  latter, 
equity  will  raise  a  lien  upon  the  funds  of  the  principal,  if  the 
fund  has  been  directed  to  be  forwarded  without  the  jurisdiction 
or  into  a  foreign  country.  Underhill  v.  Jordan,  72  App.  Div. 
71.    See  ante,  pages  106,  107. 

Equitable  liens  —  Creditors. —  Equity  will  enforce  a  lien  in 
favor  of  creditors,  where  the  debtor  has  given  a  contract  to 
secure  their  obligations,  in  consideration  of  the  extension  of 
credit  or  for  other  good  or  valuable  considerations,  and  has 
agreed  to  give  a  mortgage  or  other  security  as  collateral,  and 
the  contract  is  not  performed.  Hamilton  Trust  Co.  v.  Clemes, 
163  N.  Y.  423.    And  see  ante,  page  107. 

It  is  not  our  purpose  to  pursue  a  discussion  of  the  doctrine 
of  equitable  liens.  It  will  be  sufficient  to  state  the  doctrine  as 
to  liens  of  this  sort,  which  had  their  origin  in  the  civil  law,  and 
have  been  recognized  in  courts  of  equity  from  time  immemorial. 
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Pnrohaien  in  good  faith. —  Purchasers^  in  good  faith,  and 
without  notice,  are  not  affected  by  this  class  of  liens.  And  since 
the  passage  of  the  recording  acts,  a  vendor's  lien  for  purchase 
money  should  be  expressed  in  his  purchase-money  mortgage,  and 
put  upon  record  so  as  to  give  notice  to  subsequent  vendees.  But 
in  a  court  of  equity,  if  such  a  purchaser  has  knowledge  of  the 
fact  that  a  vendee  has  not  paid  the  full  amount  of  the  purchase 
money  to  his  vendor,  he  purchasing  from  such  vendor  is  not  a 
bona  fide  purchaser  in  a  court  of  equity  as  against  the  original 
vendor,  who  may  enforce  his  lien  for  the  unpaid  balance,  and 
secure  a  decree  to  sell  the  land  to  accelerate  the  payment  of  the 
debt,  especially  if  the  rents  and  profits  are  not  sufiBcient  to 
discharge  the  lien  within  a  reasonable  period. 
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CODE  PROVISIONS  AS  TO  LIENS. 

fLaw8  1897,  Chap.  419.— Code  of  Civil  Procedure,  Chap.  22,  Title  III, 

§§  3398-3419.] 

PSOCEEDinOS  FOS  THE  ENFOBCEHENT  OF  MECHANICS' 
HENS  ON  BEAL  PBOPEBTT. 

Section    3398.  Purpose  of  title;  definitions. 

3399.  Enforcement  of  a  mechanic's  lien  on  real  property. 

3400.  Enforcement  of  a  lien  under  contracts  for  a  public  im- 

provement. 

3401.  Action  in  a  court  of  record;  consolidation. 

3402.  Parties  to  action  in  a  court  of  record. 

3403.  Equities  of  lienors  to  be  determined. 

3404.  Action  in  a  court  not  of  record. 

3405.  When  personal   service  cannot  be   made. 

3406.  Proceedings  on  return  of  summons;  judgment  by  defaults. 

3407.  Issue;  how  tried. 

3408.  Executions. 

3409.  Appeals  from  judgments  in  courts  not  of  record. 

3410.  Transcripts  of  judgment  in  courts  not  of  record. 

3411.  Cost  and  disbursements. 

3412.  Judgment  in  case  of  failure  to  establish  lien. 

3413.  Offer  to  pay  into  court. 

3414.  Preference  over  contractors. 

3415.  Judgment  may  direct  delivery  of  property  in  lieu   of 

money. 

3416.  Judgment   for   deficiency. 

3417.  Discharge  of  mechanics'  lien  by  order  of  court. 

3418.  Judgments  in  actions  to  foreclose  liens  on  account  of 

public  improvements. 

3419.  Judgment  in  action  to   foreclose  a  mechanic's  lien   on 

property  of  a  railroad  corporation. 

The  People  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows: 

§  1.  New  title —  The  code  of  civil  procedure  is  hereby 
amended  by  inserting  in  chapter  twenty-two  thereof  a 
new  title,  to  be  known  as  title  three,  and  to  read  as 
follows : 

§  3398.  Purpose  of  title;  definitions This  title  is  to  be 

construed  in  connection  with  article  one  of  the  lien 
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law,  and  provides  proceedings  for  the  enforcement  of 
liens  for  labor  performed  and  materials  furnished  in 
the  improvement  of  real  property,  created  by  virtue 
of  such  article.  The  terms  *  *  real  property, ' '  *  *  lienor, ' ' 
*' owner, *'  ** improvement,''  ** public  improvement, *' 
** contractor,"  ** sub-contractor,"  ** material  man  "  and 
** laborer,"  as  used  in  this  title,  are  defined  by  section 
one  of  such  law. 

§  3399.  Enforcement  of  a  mechanic's  lien  on  real  property*. 
—A  mechanic's  lien  on  real  property  may  be  enforced 
against  such  property,  and  against  a  person  liable  for 
the  debt  upon  which  tlie  lien  is  founded,  by  an  action 
by  the  lienor,  his  assignee  or  legal  representative,  in  a 
court  which  has  jurisdiction  in  an  action  founded  on 
a  contract  for  a  sum  of  money  equivalent  to  the  amount 
of  such  debt. 

Person  liable  for  the  debt. —  The  authorities  upon  the  right 
of  the  lienor  to  a  personal  judgment  against  the  person  liable 
for  the  debt  will  be  found  under  section  3412,  which  gives  such 
right  to  the  lienor,  if  for  any  reason  he  shall  fail  to  establish  a 
valid  lien.    See  post,  page  169. 

§  3400.  Enforcement  of  a  lien  under  contract  for  a  public 
improvement —  A  lien  for  labor  done  or  materials  fur- 
nished for  a  public  improvement  may  be  enforced 
against  the  funds  of  the  municipal  corporation  for 
.which  such  public  improvement  is  constructed,  to  the 
extent  prescribed  in  article  one  of  the  lien  law,  and 
against  the  contractor  or  sub-contractor  liable  for  the 
debt,  by  a  civil  action,  in  the  same  court  and  in  the 
same  manner  as  a  mechanic's  lien  on  real  property. 

§  3401.  Action  in  a  court  of  record;   consolidation 

The  provisions  of  this  code,  relating  to  actions  for  the 
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foreclosure  of  a  mortgage  upon  real  property,  and  the 
sale  and  the  distribution  of  the  proceeds  thereof  apply 
to  actions  in  a  court  of  record,  to  enforce  mechanics' 
liens  on  real  property,  except  as  otherwise  provided  in 
this  title.  If  actions  are  brought  by  different  lienors 
in  a  court  of  record,  the  court  in  which  the  first  action 
was  brought,  may,  upon  its  own  motion,  or  upon  the 
application  of  either  party  to  either  action,  consolidate 
all  of  such  actions. 

Foreclosure  of  lien  and  mortgage  diitingimlied. —  The  pro- 
cedure in  actions  to  foreclose  mortgages  upon  real  property  are 
by  the  above  section  made  applicable  to  actions  to  foreclose  me- 
chanics* liens.  There  is,  however,  a  marked  distinction  betvreen 
the  two  actions.  They  are  similar  in  their  nature,  in  that  in 
both  a  decree  is  sought  to  sell  the  land  and  apply  the  proceeds 
to  the  payment  of  the  debt.  The  remedy  in  both  is  a  statutory 
remedy.    But  here  the  similarity  ends. 

The  right  to  foreclose  a  mortgage  rests  upon  the  debt,  which 
is  evidenced  by  a  bond  imder  seal,  which  has  been  duly  acknowl- 
edged by  the  debtor.  A  mortgagee  cannot  litigate  the  validity 
of  the  bond  or  the  existence  of  the  debt  in  the  equity  suit  to 
foreclose  the  mortgage.  The  right  to  a  deficiency  judg- 
ment upon  the  bond,  in  an  action  to  foreclose  a  mortgage, 
is  predicated  upon  the  fact  that  the  validity  of  the  debt  and 
the  bond  by  which  it  is  evidenced  is  admitted  and  acknowledged. 
The  right  to  foreclose  a  lien  must  be  determined  upon  the  estab- 
lishment of  a  debt  upon  contract  due  to  the  lienor  or  to  a  prin- 
cipal contractor  by  the  owner  of  the  land.  In  an  action  to  fore- 
close a  mortgage,  as  a  rule,  the  bond  and  the  debt  are  never  in 
dispute.  In  an  action  to  foreclose  a  lien,  the  debt  is  never  evi- 
denced by  a  bond  and  is  always  in  dispute.  One  holding  a  bond 
and  mortgage  has  two  remedies.  He  may  sue  at  law  upon  the 
bond,  or  he  may  proceed  in  equity  to  foreclose  the  mortgage 
and  sell  the  land  to  pay  the  debt  evidenced  by  the  bond.  He 
cannot  pursue  these  remedies  simultaneously.  While  an  action 
is  pending  to  foreclose  the  mortgage,  or  after  a  final  judgment 
therein,  an  action  at  law  upon  the  bond  is  prohibited  without 
leave  of  court.  (Code  Civ.  Proc,  §  1628.)  In  an  action  to 
foreclose,  the  complaint  must  state  whether  any  other  action 
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has  been  brought  to  recover  any  part  of  the  mortgage  debt,  and 
if  so,  whether  any  part  thereof  has  been  collected.  (Code  Civ. 
Proc.,  §  1629.)  If  plaintiff  has  recovered  judgment  on  the 
debt  he  cannot  maintain  an  action  on  the  mortgage,  unless  an 
execution  has  been  issued  and  returned  unsatisfied  in  whole  or 
in  part.  (Code  Civ.  Proc.,  §  1630.)  In  an  action  to  foreclose 
a  mechanic's  lien,  plaintiff  may  in  the  same  action  pursue  his 
remedy  on  the  debt  for  a  personal  judgment  and  Mb  remedy 
against  the  res  to  sell  the  land.  If  for  any  reason  he  fails  to 
establish  his  lien,  he  may  have  a  judgment  in  personam  against 
the  person  liable  for  the  debt.  In  action  to  foreclose  a  mort- 
gage, if  plaintiff  fails  to  establish  his  mortgage,  he  cannot  recover 
judgment  in  personam  upon  the  bond.  Dudley  v.  Congregation 
of  St  Francis,  138  N.  Y.  451. 

In  an  action  to  foreclose  a  lien  which  has  been  assigned,  and 
the  foreclosure  is  brought  by  the  assignee  of  the  lien  contract, 
and  cause  of  action,  the  owner  cannot  avail  himself,  by  way  of 
counterclaim,  of  a  cause  of  action  resulting  from  a  breach  of 
contract  by  the  plaintiff's  assignor,  upon  a  contract  made  after 
the  assignment  of  the  lien  and  contract  to  plaintiff.  Lawrence 
V.  Congregational  Church,  164  N.  Y.  116. 

Consalidation, —  The  foregoing  provisions  of  section  3401  of 
the  Code  as  to  consolidation  of  lien  suits  are  a  substantial  re- 
enactment  of  the  Lien  Law  of  1885  (Laws  1885,  chap.  342, 
§  17).  It  has  been  held  that  the  provisions  of  the  Lien  Law 
of  1885,  with  respect  to  consolidation  of  actions,  are  no  broader 
than  the  provisions  of  the  Code  of  Civil  Procedure  (§§  817-819) 
authorizing  consolidation  of  actions  generally,  and  should  be 
construed  in  harmony  therewith.  A  motion  to  consolidate  in 
a  lien  suit,  as  in  any  other,  should  be  made  in  season,  before 
the  trial.  If  such  a  motion  is  made  after  an  action  has  been 
partly  tried,  it  will  be  too  late  to  grant  the  relief,  and  the  mo- 
tion must  fail.    EcJcenroth  v.  Egan,  20  Misc.  508. 

It  has  also  been  held  that  where  the  court  in  which  the  first 
action  was  brought  was  the  City  Court  of  the  city  of  New  York 
it  had  power  to  consolidate  subsequent  actions,  although  com- 
menced in  the  Supreme  Court.  Boyd  v.  Stewart,  30  Abb.  N.  C. 
127. 

Pleading  and  Practice. 

Action  to  establish  lien. —  Where  the  intent  is  to  give  a  lien, 
and  what  is  done  to  that  end  is  so  defective  as  to  fail  to  create 
it,  but  is  consistent  with  its  creation,  and  not  a  contract  for 
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something  else.  Equity  will  treat  as  done  what  was  intended 
to  be  done  and  the  lien  may  be  established  and  foreclosed  in 
the  same  action.  One  cannot  mortgage  what  he  does  not  have, 
but  he  can  agree  to  mortgage  it  or  to  give  a  lien  upon  it  as  soon 
as  he  gets  it,  and  equity  will  enforce  the  agreement  and  estab- 
lish the  lien.    Nat.  Batik  of  Deposit  v.  Rogers,  166  N.  Y.  380. 

Pleading  and  practice. — The  pleading  and  practice  in  ac- 
tions to  foreclose  mechanics^  liens  are  governed,  under  section 
3401,  by  the  provisions  of  the  Code  of  Civil  Procedure  relating 
to  actions  to  foreclose  mortgages  upon  real  property.  The  dis- 
tinction between  actions  to  foreclose  liens  and  mortgages  has 
been  pointed  out.     See  ante,  page  138. 

The  complaint. — A  contractor  was  adjudged  bankrupt  during 
the  progress  of  the  work,  and  filed  a  lien,  which  he  assigned 
to  the  trustee  in  bankruptcy,  and  the  latter,  pursuant  to  an 
order  of  the  court,  finished  the  work  and  filed  a  lien  therefor, 
which  facts  were  pleaded.  Held,  that  the  complaint  stated 
but  a  single  cause  of  action,  although  each  lien  is  termed  a  sepa- 
rate cause  of  action.  Davis  v.  City  of  New  York,  75  App.  Div. 
518. 

The  complaint  —  Another  action  pending. —  A  complaint  in 
an  action  to  foreclose  a  mortgage  must  state  whether  any  other 
action  has  been  brought  to  recover  any  other  part  of  the  mort- 
gage debt,  and,  if  so,  whether  any  part  thereof  has  been  col- 
lected. (Code  Civ.  Proc,  §  1629.)  A  lienor  sued  at  law  to 
recover  the  debt,  and  also  sued  in  equity  to  foreclose  the  lien. 
In  the  foreclosure  suit  plaintiff  alleged  in  his  complaint  that 
the  action  at  law  upon  the  debt  was  still  pending  undetermined. 
Held,  on  demurrer,  that  the  action  at  law  upon  the  debt  was 
not  the  same  action  as  the  one  in  equity  to  foreclose  the  lien, 
and  that  there  was  not  "  another  action  pending  between  the 
same  parties  for  the  same  cause,"  within  the  meaning  of  section 
487  of  the  Code  of  £!ivil  Procedure,  and  the  demurrer  was  over- 
ruled.    Power  V.  Onward  Construction  Co.,  39  Misc.  708. 

It  is  no  defense  to  an  action  to  foreclose  a  mechanic's  lien 
that  there  is  an  action  pending  by  the  owner  against  plaintiff 
to  recover  damages  for  an  alleged  breach  of  the  contract  which 
is  the  subject  of  the  lien.  The  relief  and  procedure  in  the  two 
actions  being  radically  different,  the  action  at  law  for  damages 
is  no  bar  to  the  suit  in  equity  to  foreclose  the  lien.  Smith  v. 
Fleischman,  23  App.  Div.  355. 
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Complaint  —  Performance. —  After  abandonment  by  the  prin- 
cipal contractor  the  work  was  finished  by  the  owner.  A  sub- 
contractor sued  to  foreclose  a  lien  for  work  on  the  premises, 
which  was  sublet  after  abandonment.  The  complaint  alleged 
that  plaintiff  performed  his  subcontract  at  the  special  instance 
and  request  of  the  owner,  who  promised  and  agreed  to  pay  the 
subcontractor  therefor.  Held  sufficient.  Clarke  v.  Heylman, 
80  App.  Div.  572. 

By  the  terms  of  the  contract  plaintiff  was  not  entitled  to 
recover  until  the  work  had  been  accepted  by  defendant's  engir 
neer.  The  complaint  failed  to  allege  such  acceptance,  but  air 
leged  that  plaintiff  "had  duly  fulfilled  and  performed  all  the 
conditions  of  said  contract  on  his  part  to  be  performed,*'  pur- 
suant to  section  533  of  the  Code  of  Civil  Procedure.  Held,  on 
demurrer,  that  the  complaint  stated  a  good  cause  of  action. 
Vandergrift  v.  Berton,  83  App.  Div.  548. 

Complaint  —  Excuse  for  nonperformance.—  If  plaintiff  relies 
upon  excuse  for  nonperformance  he  must  allege  it  in  the  com- 
plaint. If  the  issue  joined  involves  only  the  question  of  per- 
formance, evidence  tending  to  show  excuse  for  nonperformance 
was  properly  excluded.    Lindblad  v.  Lynde,  81  App.  Div.  603. 

Where  plaintiff  claims  that  the  owner  has  been  guilty  of  a 
breach  of  contract,  and  that  by  reason  of  such  breach  plaintiff 
was  excused  from  further  performance,  and  seeks  to  recover 
for  labor  performed  and  materials  furnished  to  the  time  of  the 
breach  upon  a  quantum  meruit,  the  complaint  must  allege  part 
performance,  the  breach,  and  a  legal  excuse  for  nonperformance. 
Robinson  v.  Chinese  Charitable  Assn.,  47  App.  Div.  69. 

Complaint  —  Certificate  withheld. —  [f  plaintiff  claims  per- 
formance, and  the  contract  provides  for  an  architect's  certificate 
as  a  condition  precedent  to  payment,  plaintiff,  in  the  absence 
of  such  certificate,  cannot  recover  unless  he  pleads  that  the  cer- 
tificate was  unreasonably  withheld.  Dwyer  v.  The  Mayor,  77 
App.  Div.  224. 

Complaint  —  Personal  judgment. —  If  plaintiff  seeks  a  per- 
sonal judgment,  in  an  action  to  foreclose  his  lien  and  sell  the 
land,  he  must  allege  in  his  complaint  the  facts  which  will  en- 
title him  to  such  judgment.  And  he  must  demand  such  judg- 
ment affirmatively  in  the  complaint. 

If  plaintiff  fails  to  plead  facts  which  entitle  him  to  a  per- 
sonal judgment  and  fails  to  demand  such  judgment  affirmatively. 
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a  defendant  who  might  be  liable  personally  for  the  lien  debt, 
cannot  be  held.  As  no  issue  was  tendered  in  the  complaint 
authorizing  personal  judgment,  defendant  is  not  bound  to  liti- 
gate it,  and  cannot  be  said  to  have  waived  a  jury  trial  upon  an 
issue  not  tendered.  Dean  Steam  Pump  Co.  v.  Clark,  84  App. 
Div.  450;  Kane  v.  Hutckoff,  81  App.  Div.  105. 

Complaint  —  Sometliing  due. —  A  person  furnishing  materials 
to  a  subcontractor  who  files  a  lien  therefor  must,  as  to  the 
owner,  in  an  action  to  foreclose  the  lien,  allege  in  his  complaint 
that  at  the  time  of  filing  the  notice  of  lien  there  was  a  sum  due 
or  earned,  and  remaining  unpaid,  from  the  owner  to  the  con- 
tractor or  subcontractor.  The  owner  is  not  liable  in  a  su^n 
greater  than  the  value  or  agreed  price  of  the  labor  or  materials 
remaining  impaid  at  the  time  of  filing  the  notice  of  lien.  A 
complaint  which  fails  to  state  that  anything  is  due  from  the 
owner  is  demurrable.  Ball  &  Wood  Co.  v.  Clark,  31  App.  Div. 
366. 

Fleadingi  —  Amendment  of,  on  the  trial. —  The  only  limita- 
tion upon  the  authority  of  the  court  or  a  referee  upon  the  trial 
to  permit  amendments  to  pleadings,  seems  to  be  that  the  amend- 
ment shall  not  change  substantially  the  cause  of  action,  or 
embrace  a  new  one.    Perry  v.  Leveson,  82  App.  Div.  94. 

In  an  action  to  foreclose  a  mechanic's  lien,  it  appeared  that 
the  contract  contained  a  provision,  that  "  should  the  owner,  at 
any  time  during  the  progress  of  said  building,  request  any  alter- 
ation, deviation,  addition  or  omissions  from  said  contract,  he 
shall  be  at  liberty  to  do  so,  and  the  same  shall  in  no  way  affect 
or  make  void  the  contract,  but  will  be  added  or  deducted  from 
the  amount  of  the  contract,  as  the  case  may  be,  by  a  fair  and 
reasonable  valuation."  The  answer  set  up  that  plaintiff  sub- 
stituted materials  for  those  specified  in  the  contract.  On  the 
trial  the  plaintiff  was  allowed  to  amend  his  complaint  by  alleg- 
ing that  under  the  contract  the  parties  modified  it  by  author- 
izing the  use  of  the  substituted  materials.  Defendant  pleaded 
surprise,  and  that  he  did  not  come  into  court  to  try  any  such 
issue.  Held,  by  a  divided  court,  that  the  court  had  power  to 
allow  the  amendment  upon  the  trial,  because  it  did  not  change 
the  cause  of  action.  Held  further  that  it  was  not  error  to  allow 
the  trial  to  proceed,  notwithstanding  defendant  asked  for  an 
adjournment,  and  for  leave  to  amend  his  answer  to  meet  the 
allegations  of  the  amended  complaint.  Poerschke  v.  Horowitz, 
84  App.  Div.  443. 
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Answer. —  A  defendant,  if  he  desires  to  avail  himself  of  an 
aflSrmative  defense,  must  plead  it  specifically  in  his  answer.  The 
rules  of  pleading  in  this  regard  are  the  same  in  actions  to  fore- 
close mechanic's  lien,  as  in  actions  generally.  All  affirmative 
defenses  must  be  pleaded. 

A  subcontractor  alleged  in  his  complaint  that  when  the  lien 
was  filed  the  contractor  had  so  far  performed  its  contract  as  to 
become  entitled  to  an  installment  of  $1,082.77,  which  was  then 
due  and  owing  to  it  by  the  owner.  The  answer  set  up  a  breach 
by  the  contractor,  which  breach  occurred  after  the  installment 
claimed  by  the  subcontractor  became  due.  Held,  on  demurrer 
to  the  answer,  that  plaintiff's  claim  was  not  affected  by  any 
breach  which  arose  after  the  installment  claimed  by  plaintiff 
became  due.    Anisansel  v.  Coggeshall,  83  App.  Div.  491. 

Answer  —  Defenses  by  snrety. — In  an  action  against  a  surety 
to  recover  for  work  done  under  the  contract  of  the  principal, 
the  surety,  if  he  wishes  to  plead  any  matter  claimed  to  operate 
so  as  to  discharge  the  surety,  as,  for  example,  changes  and  al- 
terations in  contract  without  the  consent  of  the  surety,  he  must 
plead  them  affinnatively  in  his  answer.  Henrickus  v.  Englert, 
137  N.  Y.  488. 

Answer  —  Lien  of  defendant. —  In  an  action  to  foreclose  a 
mechanic's  lien,  a  subcontractor,  unless  his  lien  is  admitted  in 
the  complaint,  must,  in  his  answer,  set  up  his  lien  affirmatively, 
and  if  he  fails  to  do  so  he  will  be  deemed  to  have  waived  his 
lien.    McConologue  v.  Larkins,  32  Misc.  166. 

Connterolaim. —  Where  a  contractor  has  assigned  his  contract, 
lien,  and  cause  of  action  against  the  owner,  and  makes  a  new 
contract  with  the  same  owner,  and  a  counterclaim  arises  on  the 
new  contract  in  favor  of  the  owner,  the  latter  cannot  avail  him- 
self  of  such  counterclaim  as  against  the  assignee  of  the  first 
contract,  the  counterclaim  having  arisen  subsequent  to  the  as- 
signment.    Lawrence  v.  Congregational  Church,  164  N.  Y.  116. 

In  an  action  to  foreclose  a  mechanic's  lien,  on  the  issue  of 
substantial  performance,  the  court  found  that  the  contractor 
failed  to  substantially  perform  for  the  reason  that  subcontractors 
refused  to  perform  their  part  of  the  contract.  Held,  that  a 
counterclaim  set  up  against  the  subcontractors  by  the  contractor, 
for  work  done  by  them  which  should  have  been  done  by  the 
subcontractors,  must  fail  with  the  failure  of  the  general  con- 
tract   Kohl  V.  Fleming,  21  Misc.  690. 
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A  subcontractor  filed  a  lien.  In  an  action  to  foreclose  it  the 
contractor  set  up  by  way  of  counterclaim  the  cost  of  removing 
stone  which  defendant  claimed  had  been  placed  near  the  work 
by  plaintiff.  The  contract  was  with  the  city,  and  it  owned  the 
land  where  the  stone  was  dumped.  The  city  engineer  notified 
the  defendant  to  remove  the  stone  and  refused  to  give  him  a 
certificate  if  he  failed  to  do  so.  Held,  that  the  cost  of  removal 
could  not  be  charged  to  plaintiff.  That  the  city  had  its  remedy 
to  compel  plaintiff  to  remove  the  stone.  If  the  engineer  re- 
fused a  certificate  to  defendant  for  failure  to  remove  it,  such 
refusal  was  unjust,  as  there  was  no  legal  obligation  on  defend- 
ant to  remove  it.    Canavan  v.  Nally,  24  App.  Div.  147. 

Counterclaim  —  Jury  trial. —  In  an  action  to  foreclose  a  me- 
chanic's lien,  defendants,  who  were  principal  contractors,  set 
up  a  counterclaim  on  notes  made  to  defendants  by  plaintiff, 
and  for  damages  for  alleged  breach  of  contract  by  plaintiffs. 
Held,  that  defendants  should  Have  moved  for  a  jury  trial  within 
ten  days  after  issue  joined  under  Eule  31  (in  force  in  1899), 
and  for  failure  so  to  do  waived  their  right  to  a  jury  trial.  Avot 
V.  Nevins,  44  App.  Div.  61. 

Court  not  of  record. —  In  a  court  not  of  record  the  complaint 
need  not  allege  in  an  action  by  a  subcontractor  to  foreclose  a 
lien,  the  existence  of  an  indebtedness  from  the  owner  to  the 
contractor.  But  plaintiff  must  prove  that  there  is  something 
due  from  the  owner  to  the  contractor  upon  the  trial  to  sustain 
his  lien  upon  the  property.    Keavey  v.  De  Rago,  20  Misc.  105. 

Bill  of  particulars. —  In  an  action  to  foreclose  a  mechanic's 
lien  the  complaint  not  only  set  forth  the  value  of  work  done 
and  materials  furnished,  but  also  alleged  an  account  stated  be- 
tween owner  and  contractor.  A  copy  of  the  account  was  fur- 
nished on  demand.  Held,  that  defendants  were  entitled  also 
to  a  verified  bill  of  particulars,  specifying  the  work  done  and 
materials  furnished  and  their  value,  but  were  not  entitled  to 
a  statement  of  the  evidence  by  which  plaintiff  would  prove  his 
cause  of  action.    Rhinelander  v.  Haan,  66  App.  Div.  505. 

Plaintiff  alleged  a  breach  of  contract  on  defendant's  part  and 
a  new  agreement  that  plaintiff  should  continue  to  perform  and 
receive  notes  from  defendant.  He  also  set  up  waiver  of  con- 
ditions of  contract  by  owner,  fixing  time  for  completion,  under 
supervision  of  architect,  and  that  value  of  additional  work 
should  be  in  writing.    Held,  that  defendant  is  entitled  to  a  bill 
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of  particulars  stating  time  and  place  of  making  new  agreement 
and  showing  acts  or  statements  constituting  alleged  waiver. 
Fox  V.  Davidson,  44  App.  Div.  283. 

Evidence  —  Burden  of  proof. —  In  an  action  to  enforce  a  lien 
for  labor  and  materials  furnished  a  subcontractor,  the  burden 
of  proof  is  upon  the  plaintiff  to  show  that  there  is  a  sum  due 
or  to  become  due  to  the  contractor  on  \vhich  the  lien  will  at- 
tach, and  the  law,  in  such  a  case,  will  not  presume  that  the  work 
was  completed  for  the  amount  or  balance  stipulated  in  the  con- 
tract. Brainard  v.  County  of  Kings,  155  N.  Y.  538.  See  also 
Beardsley  v.  Cool\  143  N.  Y.  143;  Haswell  v.  Ooodchild,  12 
Wend.  373 ;  Smyth  v.  Marsich,  4  App.  Div.  171 ;  Linneman  v. 
Bteher,  85  Hun,  477. 

Evidence  —  Finding  on  conflicting. —  A  finding  of  fact  by 
the  trial  court  on  conflicting  evidence  which  has  been  unani- 
mously affirmed  by  the  Appellate  Division  is  conclusive  in  the 
Court  of  Appeals,  and  is  not  open  to  the  inquiry  as  to  whether 
the  finding  is  contrary  to  the  evidence,  or  without  evidence  to 
support  it.    Lawrence  v.  Congregational  Church,  164  N.  Y.  115. 

Evidence  —  Quantum  meruit. — [f  the  owner  has  been  guilty 
of  a  breach  of  contract  the  contractor  is  not  bound  to  complete 
but  may  file  a  lien  for  work  done  and  materials  furnished  to 
the  time  of  the  breach.  In  such  an  action  he  must  prove  the 
reasonable  value  of  the  work  and  materials,  and  the  agreed 
price  as  evidenced  by  the  contract  will  not  be  sufficient  to  sup- 
port the  judgment. 

But  if  the  plaintiff  claims  that  he  has  performed  the  con- 
tract, or  that  he  has  substantially  performed,  proof  of  the  rea- 
sonable value  of  the  labor  and  materials  is  not  necessary,  and 
a  recovery  will  be  sustained  upon  the  agreed  price  of  the  labor 
and  materials  as  shown  by  the  contract.  Lennon  v.  Smith,  23 
App.  Div.  293;  Wyckojf  y.  Taylor,  13  App.  Div.  240;  McAveney 
V.  Pasquini,  23  App.  Div.  120,  affirmed,  163  N.  Y.  575. 

Where  the  objection  is  raised  for  the  first  time  on  appeal 
that  there  is  no  evidence  of  the  value  of  the  work  and  materials 
other  than  is  furnished  by  the  contract,  and  that  the  action  is 
based  on  quantum  meruit  and  not  on  agreed  price,  the  objection 
cannot  prevail.    Beatty  v.  Searls,  74  App.  Div.  214. 

Evidence  based  on  another's  testimony. —  It  is  improper  to 
allow  a  witness  to  base  his  evidence  on  the  testimony  of  another. 
10 
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Defendant  claimed  to  be  allowed  the  cost  of  a  defective  comer 
post.  Plaintiff's  witness  was  allowed  to  testify  over  an  objec- 
tion and  exception  that  he  heard  the  evidence  of  plaintiff  as  to 
the  manner  in  which  the  comer  post  had  been  spliced  and  set, 
and  that  if  it  was  so  set  the  work  was  properly  done.  Held  error. 
Tibbitts  V.  Phipps,  30  App.  Div.  274. 

Eyidenoe  —  XTiage  —  Cnstom. —  The  contract  provided  that 
the  contractor  should  lay  brick  and  furnish  the  scaffolding  and 
mortar,  for  which  he  was  to  be  paid  $5.25  per  thousand.  The 
contract  and  specifications  were  silent  as  to  the  size  or  kind  of 
brick  to  be  laid.  Held,  that  it  was  competent  for  plaintiff 
to  show  a  general  custom  or  usage  in  the  trade  that  one  cubic 
foot  of  solid  wall  of  masonry  shoiild  be  regarded  as  twenty-two 
and  one-half  brick,  and  that  one-half  of  the  openings,  such  as 
the  doors  and  windows,  should  be  included  in  making  the  meas- 
urement.    Brunold  v.  Olasser,  25  Misc.  285. 

The  contract  contained  no  specification  as  to  the  size  or  kind 
of  brick,  and  was  not  free  from  ambiguity  on  the  point  as  to 
whether  $5.25  per  thousand  meant  that  the  brick  to  be  laid 
should  be  determined  by  numerical  count.    lb. 

The  court,  on  the  point  as  to  proof  of  usage  and  custom, 
cited  Walls  v.  Bailey,  49  N.  Y.  464 ;  Hinton  v.  Locke,  5  Hill, 
437;  Lowe  v.  Lehman,  15  Ohio  St.  179;  White  v.  Town  of  Ellis* 
burg,  18  App.  Div.  514. 

Custom  in  plumbing  trade. —  Evidence  as  to  whether  there 
is  a  custom  in  the  plumbing  trade  when  specifications  include 
ranges,  for  the  plumber  to  furnish  and  put  up  the  ranges,  is 
incompetent.  But  an  expert  may  testify,  as  to  whether  "  ranges  ^* 
are  considered  "plumbers'  materials."  Cassiday  v.  Fontham, 
14  N.  Y.  Supp.  151 ;  s.  c,  28  Si  Rep.  75. 

Evidence  —  Expert  witnesses. —  Plaintiff  filed  a  lien  for 
plumbing  work.  In  an  action  to  foreclose  it  appeared  that  plain- 
tiff had  used  one  and  one-half-inch  pipe,  when  the  contract 
called  for  two-inch.  One  and  one-half-inch  pipe  conformed  to 
the  regulations  of  the  building  department.  Held,  that  it  was 
proper  for  plaintiff  to  inqtiire  of  an  expert  witness  whether  one 
and  one-half-inch  pipe  was  preferable  for  the  purposes  of  the 
contract  than  two-inch.  Schultze  v.  Ooodstein,  82  App.  Div, 
316. 

The  contract  called  for  iron  pipe  and  earthen  pipe  was  used. 
Plaintiff  claimed  that  defendant's  architect  authorized  the  sub- 
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stitution,  and  that  the  nature  of  the  soil  was  such  that  iron 
pipe  would  rust  more  quickly.  Held,  that  plaintiff  might  in- 
quire of  an  expert  whether  he  knew  of  any  ease  where  earthen 
pipe  would  be  preferable  to  iron  as  affecting  the  credibility  of 
the  witness  in  support  of  his  claim  that  defendant's  architect 
authorized  the  change.    Tb. 

In  an  action  to  foreclose  a  lien  for  plumbing  work  defendant 
denied  that  the  work  was  properly  done,  and  alleged  that  he 
was  obliged  to  expend  large  sums  for  plumbing  and  was  dam- 
aged thereby.  Held,  that  it  was  competent  for  plaintiff  to  show,, 
as  bearing  on  this  issue,  that  during  the  period  defendant 
claimed  he  had  expended  the  money,  the  plumbing  needed  little 
or  no  repairs.    lb. 

Term  "  to  the  satisfaction." —  A  municipal  contract  provided 
that  the  work  should  be  done  "  to  the  satisfaction  "  of  the  oflScer 
or  engineer  in  charge  of  the  work.  Such  a  clause  must  be  rea- 
sonably construed  and  cannot  be  held  to  confer  upon  the  engi- 
neer or  other  official  arbitrary  power  to  reject  the  work  for 
mere  whim  or  caprice,  and  without  reasonable  ground  to  sup- 
port his  action.  Gearty  v.  The  Mayor,  171  N.  Y.  61.  See  also 
Snyder  v.  City  of  New  York,  74  App.  Div.  421. 

Term  "  excavating." —  The  contract  provided  that  the  con- 
tractor should  do  "all  the  excavating,"  and  rock  was  subse- 
quently discovered.  It  was  then  agreed  that  the  expense  of  blast- 
ing should  be  borne  equally  by  the  contractor  and  owner.  Held, 
that  the  last  agreement  constituted  a  separate  contract,  and  in 
view  of  this  fact  the  words  "  all  excavating  "  did  not  necessarily 
include  blasting.  Hellwig  v.  Blumberg,  7  N.  Y.  Supp.  746; 
6.  c,  28  St.  Rep.  75. 

Term  "  mason  work." —  The  contract  provided  that  plaintiff 
should  do  the  "mason  work."  Held,  that  he  might  show  by 
expert  testimony  that  the  mason  work  did  not  include  "  plaster- 
ing and  whitewashing."  Highton  v.  Dessau,  19  N.  Y.  Supp. 
395 ;  s.  c,  46  St.  Rep.  922,  affirmed,  139  N.  Y.  607. 

Term  "  plumbing  work." —  The  contract  provided  that  plain- 
tiff should  "  furnish  all  materials  and  labor  for  plumbing  and 
gasfitting"  in  two  houses.  Held,  that  plaintiff  could  show  by 
experts  that  ranges  were  not  "  material  for  plumbing,"  nor  was 
setting  ranges  "  labor  for  plumbing."  Cassiday  v.  Fontham,  14 
N.  Y.  Supp.  151 ;  8.  c,  28  St.  Rep.  75. 
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Ttrm  "  ground  floon."—  The  contract  was  to  construct  a 
building  having  a  cellar,  basement,  and  four  stories  above  the 
basement.  The  subcontract  required  plaintiff  to  do  certain 
work  except  the  "ground  floors."  Held,  that  the  subcon- 
tractor was  not  obliged  to  set  arch  block  between  the  beams 
of  the  ''basement  floor."  That  the  words  "ground  floor"  did 
not  mean  the  "  cellar  floor,"  but  related  also  to  the  "  basement 
floor,"  and  that  work  done  between  the  beams  of  the  "  basement 
floor  "  was  extra  work,  for  which  plaintiff  was  entitled  to  recover. 
Isaacs  V.  Dawson,  70  App.  Div.  232. 

Term  "  alterations  in  plan  of  coniitniction." — The  contract 
provided  for  alterations  in  the  plan  of  construction.  After  a 
portion  of  the  building  was  completed  water  overflowed,  through 
no  fault  of  the  contractor,  damaging  the  area  walls,  so  that  they 
had  to  be  taken  dovn  and  rebuilt.  Held^  that  such  rebuild- 
ing was  not  embraced  within  the  term  "  alterations  in  plan  of 
construction  "  in  the  contract,  but  was  separate,  independent 
work.    Fay  v.  Muhlker,  20  N.  Y.  Supp.  671. 

Term  "  liable  to  pay." — The  words  "  liable  to  pay  "  in  the  Lien 
Law  of  1885  (Laws  of  1885,  chap.  342,  §  1)  hiave  been  con- 
strued to  mean  liability  to  pay  under  and  by  virtue  of  the 
owner's  contract,  and  in  accordance  with  its  terms.  Heckmann 
V.  Pmckncy,  81  X.  Y.  217. 

An  owner,  in  the  absence  of  an  agreement  making  himself 
])ersonally  liable  to  a  subcontractor,  is  liable  to  the  latter  only  to 
the  extent  of  the  amount  remaining  unpaid  on  the  contract  at 
the  time  of  the  flling  of  the  lien.  Button  Bros.  v.  Gordon,  2 
Misc.  267;  s.  c,  23  X.  Y.  Supp.  770. 

A  contractor  agreed  to  erect  in  a  public  school  in  the  assembly- 
room  of  the  building  "the  platform  and  desk  and  all  cabinet- 
work connected  therewith."  As  to  what  constituted  such  cabi- 
net-work, held  not  to  include  doors  leading  from  the  assembly- 
room  to  an  adjoining  corridor,  nor  the  transoms  above  them, 
nor  a  music  board  separate  and  distinct  from  desk  and  platform. 
Held  V.  City  of  New  York,  83  App.  Div.  510. 

Evidence  of  value. —  The  amount  for  which  personal  prop- 
erty is  struck  off  to  a  vendor  at  public  auction,  fairly  conducted 
upon  notice  to  the  vendee,  with  no  suspicion  of  fraud  or  undue 
advantage,  is  lawful  evidence  of  the  value  of  the  property,  for 
the  consideration  of  the  jury.  Ackerman  v.  Rubens,  167  N.  Y. 
405. 


Digitized  by  LjOOQ IC 


Evidence  —  Damages.  149 

Evidenoe  received  without  objection. —  The  city  was  allowed 
to  amend  its  answer  on  the  trial  as  to  its  right  to  retain  moneya 
due  the  contractor  to  indemnify  claims  against  the  city.  Evi- 
dence offered  under  the  amended  answer  was  received  without 
objection.  Held,  that  this  evidence  could  not  be  objected  to  aft 
erroneous  upon  the  appeal.  Cranford  v.  City  of  Brooklyn,  13. 
App.  Div.  151. 

Damages. —  A  contractor  who  claims  a  lien  for  damages  aris* 
ing  from  a  failure  on  the  part  of  the  owner  to  allow  him  to  per- 
form his  contract  must  seek  his  remedy  at  law.  In  such  an 
action,  where  it  was  claimed  there  was  a  balance  due  for  work 
performed  and  materials  furnished,  a  finding  that  there  waa 
nothing  due  on  the  contract  warrants  a  dismissal  of  the  com- 
plaint. The  issue  as  to  damages  for  a  breach  in  preventing 
performance  cannot  be  tried  in  an  equity  action  to  foreclose  the 
lien.  Doll  v.  Coogan,  48  App.  Div.  121.  See  also  McKee  v. 
Rapp,  35  N".  Y.  Supp.  175;  Morgan  v.  Taylor,  5  N.  Y.  Supp. 
920;  Dennistown  v.  McAllister,  4  E.  D.  Smith,  729;  Nolan  v. 
Gardner,  4  E.  D.  Smith,  727;  Hoyt  v.  Miner,  7  Hill,  525;  Mc- 
Carthy V.  Gallagher,  4  Misc.  188 ;  Horgan  v.  McKenzie,  17  N. 
Y.  Supp.  174. 

Where  the  contractor  is  guilty  of  a  breach  in  deliberately 
abandoning  his  contract,  he  must  be  prepared  to  show  that  the 
owner  has  made  default  which  excuses  his  further  performance. 
If  it  be  shown  that  the  contractor  was  not  excused  from  perform- 
ance, the  owner  is  entitled  to  recover  from  the  contractor  the 
damages  he  suffered  by  the  breach,  to  wit :  compensation  for  the 
loss  reasonably  and  proximately  resulting  from  the  breach.  Cit- 
ing HecTcla  Powder  Co.  v.  Sigua  Iron  Co,,  157  N.  Y.  453 ;  Fried- 
land  V.  Myers,  139  N.  Y.  432;  McGrath  v.  Horgan,  72  N.  Y. 
152. 

But  if  it  be  shown  that  the  contractor  acted  in  good  faith  in 
ceasing  to  work,  in  the  honest  belief  that  he  had  fully  performed 
the  contract  on  his  part,  when  in  fact  slight  omissions  existed^ 
the  rule  of  substantial  performance  prevails  and  the  contractor 
may  recover  the  contract  price  less  proper  deduction  for  such 
omissions.     76. 

Evidence  —  Enle  of  damages. —  Parties  may,  by  express  stipu- 
lation or  otherwise,  agree  upon  a  rule  of  damages  in  a  particular 
ease.  If,  upon  a  trial  of  a  mechanic's  lien  action,  an  erroneous 
theor}'  as  to  the  correct  rule  of  damages  is  permitted  without 
objection,  the  parties  will  be  deemed  to  have  acquiesced  in  the 
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•erroneous  rule,  and  cannot  claim  a  reversal  of  the  judgment 
on  that  ground.  Person  v.  Stoll,  72  App.  Div.  141;  aflBrmed, 
174  N.  Y.  548. 

Bamages  —  Liquidated  damages  —  Penalty. —  The  damage 
^clause  in  a  contract  provided  that  for  failure  to  complete  the 
work  within  the  time  specified,  the  contractor  will  pay  as  liqui- 
dated damages,  to  the  party  of  the  second  part,  "  fifty  dollars 
for  each  and  every  day  that  the  said  party  of  the  first  part  shall 
be  in  default.^'  Such  a  clause  contemplates  a  completion  and 
performance  of  the  contract,  with  damages  for  delay.  The  con- 
tractor abandoned  the  work  and  never  completed.  In  an  action 
upon  a  bond  given  to  secure  the  contract,  held,  that  the  contract 
•did  not  furnish  the  measure  of  damages;  that  the  plaintiff  was 
entitled  to  recover  whatever  damages  he  sustained  by  reason 
of  the  breach,  not  as  damages  for  delay,  but  as  damages  for  the 
breach.     Gallagher  v.  Baird,  54  App.  Div.  398. 

Ordinarily  the  measure  of  damage  for  a  breach  of  contract 
to  furnish  an  article  is  the  difference  between  the  contract  price 
vand  the  market  price  of  the  article  at  the  time  and  place  of  de- 
livery. But  where  there  is  no  open  market  in  which  to  procure 
the  article  (granite  of  a  specific  color  and  quality  dressed  in 
a  specified  manner),  the  rule  has  no  application.    lb. 

Parties  cannot  avail  themselves  of  events  happening  subse- 
quent to  the  making  of  the  contract  to  determine  whether  an 
amount  to  be  paid  under  a  contract  is  to  be  construed  as  a 
penalty,  or  as  liquidated  damages.  Where  a  sum  agreed  upon 
is  designated  as  liquidated  damages,  it  will  be  so  construed, 
where  the  sum  is  not  so  excessive  as  to  shock  the  moral  sense. 
Dunn  V.  Morgenthau,  73  App.  Div.  147. 

EefereiLce. —  The  right  to  a  compulsory  reference  in  actions 
to  foreclose  mechanics'  liens,  seems  to  be  finally  settled,  and  the 
power  of  the  court  to  grant  a  compulsory  order  of  reference  in 
ii  proper  case  can  no  longer  be  questioned.  Cassidy  v.  McFar- 
land,  139  N.  Y.  201 ;  Deeves  v.  Metropolitan  Co,,  6  Misc.  91, 
affirmed,  141  N.  Y.  587;  Tooker  v.  Rinaldo,  11  Hun,  154. 

Where  the  pleadings  show  that  plaintiff  must  recover  upon 
a  quan  turn  m  emit,  and  is  not  entitled  to  recover  the  agreed  price 
as  shown  by  the  contract  and  plaintiff  claims  a  general  balance 
of  $22,090.34,  and  the  examination  of  a  long  account  is  neces- 
sarily involved,  a  compulsory  reference  is  proper,  although  there 
iire  other  issues  of  fact  not  relating  to  the  account.  Weber  & 
Co,  V.  Ream,  7  App.  Div.  306. 
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§  3402.  Parties  to  an  action  in  a  court  of  record—  In  an 
action  in  a  court  of  record  the  following  are  necessary 
parties  defendant: 

1.  All  lienors  having  liens  against  the  same  property 
or  any  part  thereof. 

2.  AH  other  persons  having  sub:,equent  liens  or 
claims  against  the  property,  by  judgment,  mortgage  or 
otherwise,  and 

3.  All  persons  appearing  by  the  records  in  the  oflSce 
of  the  county  clerk  or  register  to  be  overseers  of  such 
property  or  any  part  thereof.  Every  defendant  who 
is  a  lienor  shall,  by  answer  in  the  action,  set  forth  his 
lien,  or  he  will  be  deemed  to  have  waived  the  same,  un- 
less the  lien  is  admitted  in  the  complaint,  and  not  con- 
tested by  another  defendant.  Two  or  more  lienors 
having  liens  upon  the  same  property  or  any  part 
thereof,  may  join  as  plaintiflfs. 

Parties. —  All  persons  who  have  acquired  rights  or  claims 
subsequent  to  the  filing  of  plaintiff's  lien,  down  to  the  time  of 
filing  the  Us  pendens,  should  be  made  parties  to  the  foreclosure. 
After  judgment,  the  court  cannot  grant  a  writ  of  assistance  to 
remove  persons  from  the  premises  sold  in  foreclosure,  if  such 
persons  were  not  made  parties  to  the  action.  Matter  of  Bum- 
ham,  64  App.  Div.  596;  Mulligan  v.  Vreeland,  88  Hun,  183. 

After  a  lien  has  been  discharged  by  the  owner  giving  a  bond 
as  required  by  the  statute,  the  lienor  may  establish  his  lien  in 
an  action  on  the  bond.  In  such  action,  the  owner  is  not  only  a 
proper,  but  a  necessary  party.  If  he  is  without  the  jurisdiction, 
he  must  be  served  by  publication  in  the  same  manner  as  in  an  ac- 
tion to  foreclose  a  mortgage.  Von  Den  Driesch  v.  Rohrig^ 
45  App.  Div.  526. 

The  owner  gave  a  mortgage  as  security  for  moneys  due  and 
to  grow  due  under  a  building  contract.  A  subcontractor  filed 
a  lien  after  the  mortgage  was  given  and  thereafter  the  mortgage 
was  assigned.  In  the  suit  to  foreclose  the  mortgage,  the  lienor 
was  not  made  a  party.     One  answer  set  up  that  the  lien  had 
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been  filed.  Held,  that  the  lienor  was  a  proper  and  necessary 
defendant  and  should  have  been  made  a  party  when  it  appeared 
that  his  lien  had  been  filed.     Gass  v.  Souther,  46  App.  Div.  256. 

Parties  —  Prior  incnmbrancers. — Only  subsequent  lienors 
and  ineunibraneers  should  be  made  parties  in  an  action  to  fore- 
close a  mechanic's  lien,  and  a  prior  mortgagee  is  not  a  proper 
or  necessary  party,  even  where  such  mortgagee  agreed  to  advance 
moneys  to  the  owner,  which  moneys  were  secured  by  the  mort- 
gage.    Alyea  v.  Citizens'  Savings  Bank,  12  App.  Div.  574. 

Plaintiff  claimed  that  when  his  lien  was  filed  the  mortgagee, 
under  his  contract  with  the  owner,  was  obliged  to  advance  the 
latter  $4,000.  Held,  that  the  lienor  could  not  compel  the  mort- 
gagee to  make  this  payment  to  the  owner,  to  enable  the  lienor  to 
reach  it  to  satisfy  his  lien,  as  the  lienor  was  no  party  to  the 
agreement  between  the  owner  and  mortgagee.    lb. 

In  an  action  to  foreclose  a  mechanic's  lien  the  plaintiff  should 
make  parties  only  those  whose  incmnbrances  by  mortgage  or 
otherwise  are  subsequent  to  the  lien  of  plaintiff.  Plaintiff  in- 
cluded in  his  summons,  holders  of  three  mortgages  all  made  and 
recorded  long  prior  to  the  filing  of  plaintiffs  lien,  and  de- 
manded a  foreclosure  of  their  interests.  Held,  that  as  to  these 
senior  incumbrancers  the  complaint  was  demurrable  as  they 
were  not  proper  or  necessary  parties.  Brown  v.  Danforth,  37 
App.  Div.  321;  Alyea  v.  Citizens*  Savings  Bank,  12  App.  Div. 
677. 

Parties  —  Intermediate  prantee. —  Plaintiff  sued  to  foreclose 
a  lien  for  work  done  for  one  Thomas  B.  King.  After  the  work 
was  performed  King  and  his  wife  conveyed  the  premises  to 
Bailey,  who  in  turn  conveyed  them  to  Mary  T.  C.  King,  the 
wife  of  the  party  who  contracted  for  the  work.  The  complaint 
alleged  that  the  conveyance  to  the  wife  was  in  fraud  of  plain- 
tiff's right  and  constituted  no  bar  to  his  lien.  Held,  that  Bailey, 
the  intermediate  grantee,  was  not  a  proper  or  necessary  party  to 
the  action.     Bicrschenk  v.  King,  38  App.  Div.  360. 

Parties  —  Trustee  in  bankruptcy. — Where  a  subcontractor 
during  the  progress  of  the  work  is  adjudicated  bankrupt,  and 
a  trustee  is  appointed  by  the  Bankrupt  Court,  who  obtains  an 
order  from  the  court  directing  him  to  complete  the  contract  of 
the  bankrupt,  the  trustee  may  complete  the  contract  and  file  a 
lien  for  all  moneys  due  thereunder  and  enforce  it  for  the  benefit 
of  the  creditors.     Davis  v.  City  of  New  York,  75  App.  Div.  518. 
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The  bankrupt  contractor  may  also  file  a  lien  for  the  labor 
and  materials  which  he  has  furnished  in  order  to  protect  the 
interests  of  creditors,  and  assign  it  to  the  trustee  in  bankruptcy 
for  the  benefit  and  protection  of  the  creditors.  lb. 

Parties  —  Waiver  of  defect. —  If  the  defendant  pleads  a  de-» 
feet  of  parties  in  failing  to  join  a  prior  assignor  of  the  con- 
tractor, and  fails  to  advert  to  this  defense  upon  the  trial,  and 
does  not  call  the  attention  of  the  court  to  it  in  any  way,  nor 
refer  to  it  in  his  motion  for  a  nonsuit  the  defense  is  as  effect- 
ually waived  as  if  it  had  not  been  pleaded.  Lawrence  v.  Con- 
gregational  Churchy  164  N.  Y.  115. 

Bringing  in  new  parties. —  The  remedy  prescribed  by  the 
Code  of  Civil  Procedure,  §  452,  which  gives  the  court  power 
to  direct  proper  or  necessary  parties  to  be  brought  into  the  ac- 
tion where  a  complete  determination  of  the  controversy  cannot 
be  had  without  their  presence  may  be  invoked  in  an  action  to 
foreclose  a  mechanic's  lien.  Williams  v.  Edison  Illuminating 
Co.,  16  N.  Y.  Supp.  857. 

§  3403.  Equities  of  lienors  to  be  determined.—  The  court 
may  adjust  and  determine  the  equities  of  all  the  parties 
to  the  action  and  the  order  of  priority  of  different 
liens,  and  determine  all  issues  raised  by  any  defense  or 
counter  claim  in  the  action. 

§  3404.  Action  in  a  court  not  of  record —  If  an  action  to 
enforce  a  mechanic's  lien  against  real  property  is 
brought  in  a  court  not  of  record,  it  shall  be  commenced 
by  the  personal  service  upon  the  owner,  anywhere 
within  the  state,  of  a  summons  and  complaint  verified 
in  the  same  manner  as  a  complaint  in  an  action  in  a 
court  of  record.  The  complaint  must  set  forth  sub- 
stantially the  facts  contained  in  the  notice  of  lien,  and 
the  substance  of  the  agreement  under  which  the  labor 
was  performed  or  the  materials  were  furnished.  The 
form  and  contents  of  the  summons  shall  be  the  same 
as  provided  by  this  code  for  the  commencement  of  an 
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action  upon  a  contract  in  such  court.  The  summons 
must  be  returnable  not  less  than  twelve  nor  more  than 
twenty  days  after  the  date  of  the  summons,  or,  if  ser- 
vice is  made  by  publication,  after  the  day  of  the  last 
publication  of  the  smnmons.  Service  must  be  made  at 
least  eight  days  before  the  return  day. 

Courts  iiot  of  record. —  Courts  not  of  record  have  no  inherent 
powers  and  have  no  jurisdiction  except  such  as  is  specially  con- 
ferred by  the  statute,  and  can  exercise  no  powers  not  expressly 
conferred  by  statute.  The  Constitution  of  the  State  ol  New 
York  now  contains  a  prohibition  forbidding  the  legislature  to 
confer  equity  jurisdiction  upon  local  inferior  courts.  Article  6 
of  section  18  of  the  Constitution  now  declares  that  "  the  legisla- 
ture shall  not  hereafter  confer  upon  any  inferior  or  local  court 
of  its  creation  any  equity  jurisdiction." 

The  question  has  been  raised  whether  the  legislature  had 
power  to  confer  upon  courts  not  of  record  power  to  foreclose 
mechanics'  liens,  upon  the  ground  that  such  actions  involved 
the  exercise  of  equity  jurisdiction  which  could  not  be  conferred 
upon  such  courts.  They  have  not  even  control  over  their  own 
judgments,  if  in  exercising  such  control  it  become^  necessary 
to  exercise  equity  jurisdiction.  People  ex  rel.  Taffe  v.  Fitz- 
Patrick,  35  App.  Div.  456.  On  this  ground  it  was  claimed  in 
the  early  cases  that  courts  not  of  record  had  no  power  to  fore- 
close mechanics'  liens.     Smith  v.  Silshe,  53  App.  Div.  4G2. 

But  the  statute  does  not  give  to  courts  not  of  record  power  to 
foreclose  liens,  in  the  same  manner  in  which  a  court  of  record 
is  authorized  to  foreclose  them.  The  legislature,  in  conferring 
upon  local  inferior  courts  the  right  to  foreclose  liens,  clearly 
intended  to  limit  the  remedy  to  a  simple  money  judgment  to 
be  enforced  by  an  execution  authorizing  the  sheriff  to  sell  the 
right,  title,  and  interest  which  the  judgment  debtor  had  in  the 
land  at  the  time  the  lien  was  filed.  This  power,  it  has  been  held, 
does  not  involve  any  equity  jurisdiction.  Kotzen  v.  Nathanson, 
33  Misc.  299;  Eadie  v.  Waldron,  64  App.  Div.  424. 

The  statute  does  not,  and  the  legislature  could  not,  confer 
on  a  local  inferior  court  power  to  make  a  decree  of  foreclosure 
and  sale,  and  direct  lands  to  be  sold,  and  direct  a  distribution 
of  the  proceeds  because  such  power  is  wholly  an  exercise  of 
equity  jurisdiction.     All  that  can  be  done  in  a  court  not  of 
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record  is  to  get  a  money  judgment  in  personam,  and  sell  under 
it,  by  virtue  of  an  execution,  whatever  interest  the  judgment 
debtor  had  in  the  land  when  the  lien  was  filed. 

Municipal  Court  of  city  of  New  York. — The  District  Courts  of 
the  old  city  of  New  York,  and  the  justices'  courts  in  the  three 
districts  of  the  former  city  of  Brooklyn  were  not  abolished  by 
the  Greater  New  York  charter,  but  were  continued,  consolidated, 
and  reorganized  under  the  name  of  the  Municipal  Court  of  the 
City  of  New  York.  Worthington  v.  London  0,  <6  H.  Co,,  164 
N.  Y.  81. 

It  is  a  court  not  of  record,  and  has  no  equity  jurisdiction. 
But  jurisdiction  is  especially  conferred  by  the  Lien  Law  upon 
courts  not  of  record  to  foreclose  mechanics'  liens  by  awarding 
a  money  judgment  for  the  amount  of  the  lien,  and  providing 
for  its  enforcement  by  a  sale  of  the  right,  title,  and  interest  of 
the  owner  in  the  land  imder  an  execution  issued  out  of  such 
court.  Kotzen  v.  Nathanson,  33  Misc.  299 ;  Eadie  v.  Waldron, 
64  App.  Div.  424. 

The  jurisdiction,  conferred  by  section  3404  of  the  Code  on 
courts  not  of  record  in  actions  to  enforce  mechanics'  liens,  is 
supplemented  by  the  Municipal  Court  Act  (in  effect  April  14, 
1902)  governing  Municipal  Courts  in  Greater  New  York,  in  the 
territory  embraced  under  the  charter  in  the  boroughs  of  Man- 
hattan, The  Bronx,  Kings,  Queens,  and  Eichmond,  by  defining 
the  jurisdiction  of  the  Municipal  Court  as  follows: 

Jurisdiction. —  Except  as  provided  in  the  next  section,  the  Municipal 
Court  of  the  City  of  New  York  has  jurisdiction  in  the  following  civil 
actions  and  proceedings: 

•  •••••• 

11.  An  action  to  enforce  a  mechanic's  lien  on  real  property  in  which 
the  court  shall  have  power  to  render  judgment  for  the  sum  due,  and  to 
declare  the  amount  a  valid  lien  against  the  interest  of  the  defendant  in 
the  property  described  in  the  complaint,  at  the  time  of  the  filing  of  the 
lien,  where  the  amount  does  not  exceed  five  hundred  dollars,  but  said 
court  can  not  render  judgment  for  the  foreclosure  and  sale  of  the  prop- 
erty.    (Municipal  Court  Act  [Laws  1902,  chap.  580],  §  1,  subd.  11.) 


No  Jurisdiction  in  certain  cases. —  The  said  Municipal  Court  cannot 
take  cognizance  of  any  civil  actions  in  either  of  the  following  cases: 

1.  Where  the  title  to  real  property  comes  in  question  as  prescribed  in 
title  IV  of  this  act.  But  in  an  action  brought  in  said  court  the  suretv 
upon  the  defendant's  undertaking  is  liable  in  the  case  specified  in  section 
180  of  this  act,  to  any  amount  for  which  judgment  might  have  been  ren- 
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dered  by  said  court,  if  the  answer*  and  undertaking  had  not  been 
delivered. 

2.  Said  court  shall  not  have  any  equity  jurisdiction,  except,  however, 
that  this  subdivision  shall  not  be  so  construed  as  to  prevent  a  person  to 
or  against  whom  a  precept  is  issued  as  provided  in  title  2  of  chapter  17 
of  the  Code  of  Civil  Procedure,  from  setting  up  an  equitable  defense  in 
summary  proceedings.  (Municipal  Court  Act  [Laws  1902,  chap.  580], 
§  2.) 

The  statute  specifically  limits  the  jurisdiction  to  a  judgment 
for  money  only  due  upon  the  lien.  As  the  lien  binds  the  realty 
from  the  time  of  filing,  the  execution  can  direct  only  a  sale  of 
the  right,  title,  and  interest  which  the  judgment  debtor  had 
in  the  land  when  the  lien  was  filed.  See  also  Code,  §  3408, 
post,  page  157. 

§  34(M(.  When  personal  service  cannot  be  made If  per- 
sonal service  of  the  summons  cannot  be  made  upon  a 
defendant  in  an  action  in  a  court  not  of  record,  by  rea- 
son of  his  absence  from  the  state,  or  his  concealment 
therein,  such  service  may  be  made  by  leaving  a  copy 
thereof  at  his  last  place  of  residence  and  by  publishing 
a  copy  of  the  summons  once  in  each  of  three  successive 
weeks  in  a  newspaper  in  the  city  or  county  where  the 
property  is  situated. 

§  3406.  Proceedings  on  return  of  summons ;  judgment  by 
default.—  At  the  time  and  place  specified  in  the  sum- 
mons for  the  return  thereof,  in  a  court  not  of  record, 
issue  must  be  joined,  if  both  parties  appear,  by  the  de- 
fendant filing  with  the  justice  a  verified  answer,  con- 
taining a  general  denial  of  each  allegation  of  the  com- 
plaint, or  a  specific  denial  of  one  or  more  of  the  mate- 
rial allegations  thereof;  or  any  other  matter  constitut- 
ing a  defense  to  the  lien  or  to  the  claim  upon  which  it 
is  founded.    If  the  defendant  fail  to  appear  on  the 

•  An  answer  setting  forth  facts  showing  that  the  title  to  real  property 
will  come  in  question  as  provided  in  section  179  of  the  Municipal  Court 
Act. 
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return-day,  on  proof  by  aflSdavit  of  the  service  of  the 
summons  and  complaint,  judgment  may  be  rendered  for 
the  amount  claimed,  with  costs. 

§3407.  Issue;  how  tried.— If  issue  is  joined  in  such 
action  in  a  court  not  of  record,  it  must  be  tried  in  the 
same  manner  as  other  issues  in  such  court,  and  judg- 
ment entered  thereon,  which  shall  be  enforced,  if  for 
the  plaintiff,  in  the  manner  provided  in  the  following 
section.  If  for  the  defendant,  in  the  same  manner  as 
in  an  action  on  contract  in  such  court. 

§  3408.  Executions.—  Execution  may  be  issued  upon  a 
judgment  obtained  in  an  action  to  enforce  a  mechanic's 
lien  against  real  property  in  a  court  not  of  record, 
which  shall  direct  the  officer  to  sell  the  title  and  interest 
of  the  owner  in  the  premises,  upon  which  the  lien  set 
forth  in  the  complaint  existed  at  the  time  of  filing  the 
notice  of  lien. 

§  3409.  Appeals  from  judgments  in  courts  not  of  r^ord. 

—  An  appeal  may  be  taken  from  such  judgment  ren- 
dered in  a  court  not  of  record,  according  to  the  provi- 
sions of  this  code  regulating  appeals  from  judgments 
in  actions  on  contract  in  such  courts. 

§  3410.  Transcripts  of  judgment  in  courts  not  of  record. 

—  When  a  judgment  is  rendered  in  a  court  not  of  rec- 
ord, the  justice  or  judge  of  the  court  in  which  it  is  tried, 
or  other  person  authorized  to  furnish  transcripts  of 
judgments  therein,  shall  furnish  the  successful  party  a 
transcript  thereof,  which  he  may  file  with  the  clerk 
of  the  county  with  whom  the  notice  of  lien  is  filed. 
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The  filing  of  such  transcript  has  the  same  effect  as  the 
filing  of  a  transcript  of  any  other  judgment  rendered 
in  such  courts. 

§  3411.  Costs  and  disbursements.— If  an  action  is 
brought  to  enforce  a  mechanic's  lien  against  real  prop- 
erty in  a  court  of  record,  the  costs  and  disbursements 
shall  rest  in  the  discretion  of  the  court,  and  may  be 
awarded  to  the  prevailing  party.  The  judgment  ren- 
dered in  such  an  action  shall  include  the  amount  of 
such  costs  and  specify  to  whom  and  by  whom  the  costs 
are  to  be  paid.  If  such  action  is  brought  in  a  court  not 
of  record,  they  shall  be  the  same  as  allowed  in  civil 
actions  in  such  court.  The  expenses  incurred  in  serv- 
ing the  summons  by  publication  may  be  added  to  the 
amount  of  costs  now  allowed  in  such  court. 

Costs  —  Extra  allowance. —  This  provision  with  regard  to 
costs  is  a  substantial  re-enactment  of  section  14  of  the  Lien 
Law  of  1885.  Under  that  section  it  was  held,  that  a  plaintiff 
might  also  have  an  extra  allowance  in  addition  to  his  taxable 
costs.  Lawson  v.  Reilly,  13  Civ.  Pro.  Rep.  290 ;  Ilorgan  v.  Mc- 
Kenzie,  17  N.  Y.  Supp.  174;  s.  c,  43  N.  Y.  St.  Eep.  131. 

Costs  •—  Court  of  record. —  Section  3401  declares  that  the  pro- 
visions of  the  Code  of  Civil  Procedure,  relating  to  actions  for  the 
foreclosure  of  a  mortgage  upon  real  property,  and  the  sale  and 
the  distribution  of  the  proceeds  thereof,  apply  to  actions  to 
enforce  mechanics^  liens  in  a  court  of  record.  The  provisionb 
of  the  Code  of  Civil  Procedure  with  regard  to  costs  in  actions  to 
foreclose  a  mortgage  upon  real  property,  is  as  follows: 

§  3251.  Amount  of  costs. —  Costs,  awarded  to  a  party  to  an  action, 
must  be  at  the  following  rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  specified  in 
section  420  of  this  act,  fifteen  dollars;  in  every  other  action,  twenty- 
five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not  exceed- 
ing ten,  two  dollars;  and  for  each  necessary  defendant,  in  excess  of 
tlmt  number,  served  with  the  summons,  one  dollar. 
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For  procuring  the  appointment  of  a  guardian  or  guardian  ad  litem, 
for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by  publi- 
cation thereof,  or  personally,  without  the  state,  on  one  or  more  defend- 
ants, ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten  dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise  pre- 
scribed in  this  article,  ten  dollars. 

3.  To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  except  as 
otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  prescribed 
in  section  eight  hundred  and  seventy,  section  eight  hundred  and  seventy- 
one,  or  section  eight  hundred  and  ninety-three  of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or  to 
letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred  and 
eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and  thirteen,  and 
three  thousand  one  hundred  and  seventy-one  of  this  act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages  pur- 
suant to  section  one  hundred  and  ninety-four  of  this  act,  thirty  dollars; 
and,  where  the  trial  necessarily  occupies  more  than  two  days,  ten  dol- 
lars in  addition  thereto. 

For  making  and  serving  a  case,  twenty  dollars;  and,  when  the  case 
necessarily  contains  more  than  fifty  folios,  ten  dollars  in  addition 
thereto. 

For  making  and  serving  amendments  to  a  case,  twenty  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application  for 
jud^ent  upoH  a  special  verdict,  the  same  sums  as  upon  an  appeal,  as 
prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section  three 
thousand  two  hundred  and  thirty-six  of  this  act,  to  each  party  to 
whom  costs  are  awarded,  a  sum  fixed  by  the  court  or  judge,  not  ex- 
ceeding ten  dollars,  besides  necessary  disbursements  for  printing  and 
referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the  same,  or 
an  assessment  of  damages,  pursuant  to  section  one  hundr^  and  ninety- 
four  of  this  act,  is  had,  for  all  proceedings  after  the  granting  of,  and 
before  the  new  trial,  or  an  assessment  of  damages,  pursuant  to  sec- 
tion one  hundred  ninety-four  of  this  act,  twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at  which 
the  case  is  necessarily  on  the  calendar,  and  for  each  trial  term  or 
special  term,  of  the  supreme  court,  or  a  county  court,  not  exceeding 
five,  at  which  the  cause  is  necessarily  on  the  calendar,  excluding  the 
term  at  which  it  is  tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

4.  To  either  party,  upon  an  appeal  to  the  supreme  court  from  an 
inferior  court;,  excepting  upon  an  appeal  to  the  supreme  court  from  the 
city  courf  of  the  city  of  New  York ;  or  upon  an  appeal  to  th^  appellate 
division  of  the  supreme  court,  or  to  the  supreme  court  from  the  city 
court  of  the  city  of  New  York,  taken  from  an  interlocutory  or  final 
judgment,  or  from  an  order  granting  or  refusing  a  new  trial,  rendered 
or  made  at  a  trial  term  of  the  supreme  court  or  of  the  city  court  of 
the  city  of  New  York;  or  upon  an  application  to  the  appellate  division 
of  the  supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  the  court,  or  where  exceptions  are 
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ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  the  appellate 
division  of  the  supreme  court;  before  argument,  twenty  dollars.  For 
argument,  forty  dollars.  For  each  term  of  the  appellate  division,  not 
exceeding  five,  of  the  supreme  court,  at  which  the  cause  is  necessarily 
on  the  calendar,  excluding  the  term  at  which  it  is  argued,  or  other- 
wise finally  disposed  of;  ten  dollars.  In  all  appeals  taken  under  section 
thirty-one  hundred  and  eighty -nine  costs  awarded  to  the  successful  party 
shall  not  exceed  ten  dollars  in  addition  to  the  taxable  disbursements. 

6.  To  either  party,  upon  an  appeal  to  the  court  of  appeals: 

Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  the  calen- 
dar, excluding  the  term  at  which  it  is  argued,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court  may, 
in  its  discretion,  also  award  damages,  by  way  of  costs,  for  the  delay, 
not  exceeding  ten  per  centum  upon  the  amount  of  the  judgment;  or, 
where  it  was  rendered  upon  an  appeal,  upon  the  amount  of  the  original 
judgment. 

§  3252.  Additional  allowance. —  ^Vhere  the  action  is  brought  to 
foreclose  a  mortgage  upon  real  property;  or  for  the  partition  of  real 
property;  or  to  procure  an  adjudication  upon  a  will  or  other  instru- 
ment in  writing;  or  to  compel  the  determination  of  a  claim  to  real 
property;  or  where,  in  any  action,  a  warrant  of  attachment  against 
property  has  been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered 
in  his  favor,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition  to 
the  costs  prescribed  in  the  last  section,  the  following  percentages,  to 
be  estimated  upon  the  amount  found  to  be  due  upon  the  mortgage;  or 
the  value  of  the  property  partitioned,  affected  by  the  adjudication  upon 
the  will  or  other  instrument,  or  the  claim  to  which  is  determined ;  or  the 
value  of  the  property  attached,  not  exceeding  the  sum  recovered,  or 
claimed ;  as  the  case  may  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred  dollars,  five 
per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars,  two 
per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff  is  en- 
titled to  a  percentage  upon  the  amount  paid  or  secured  upon  the  set- 
tlement, at  one-half  of  those  rates.  In  an  action  to  foreclose  a 
mortgage  upon  real  property,  where  a  part  of  the  mortgage  debt  is  not 
due,  if  the  final  judgment  directs  the  sale  of  the  whole  property,  as 
prescribed  in  Fection  1637  of  this  act,  the  percentages,  specified  in  this 
section,  must  be  computed  upon  the  whole  sum,  unpaid  upon  the  mort- 
gage. But  if  it  directs  the  sale  of  a  part  only,  as  prescrioed  in  section 
1636  of  this  act,  they  must  be  computed  upon  the  sum  actually  due; 
and  if  the  court  thereafter  grants  an  order,  directing  the  sale  of  the 
remainder,  or  a  part*  thereof ,  the  percentages  must  be  computed  upon 
the  amount  'then  due;  but  the  aggregate  of  the  percentages  shall  not 
exceed  the  sum,  which  would  have  been  allowed,  if  the  entire  sum 
secured  by  the  mortgage  had  been  due,  when  final  judgment  was  rendered. 

§  3253.  Additional  allowance  —  Difficult  case. —  In  an  action 
brought  to  foreclose  a  mortgage  upon  real  property  or  for  the  partition 
of  real  property,  or  in  a  difficult  and  extraordinary  case,  (where  a  de- 
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fense  has  been  interposed  in  an  action),  or.  except  in  the  first  and  second 
judicial  districts,  in  a  special  proceeding  by  certiorari  to  review  an  as- 
sessment under  article  eleven  of  chapter  nine  hundred  and  eight  of  the 
laws  of  eighteen  hundred  and  nrnety-six;  and  the  acts  amending  the 
same,  the  court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding  two 
and  one-half  per  centum  upon  the  sum  due,  or  claimed  to  be  due  upon 
the  mortgage,  nor  the  aggregate  sum  of  two  himdred  dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section,  where 
a  defense  has  been  interposed,  or  in  an  action  for  the  partition  of  real 
property,  a  sum  not  exceeding  five  per  centum  upon  the  sum  recovered 
or  claimed,  or  the  value  of  the  subject  matter  involved. 

§  3254.  Allowance  limited. —  But  all  the  sums  awarded  to  the  plain- 
tiff, as  prescribed  in  section  3252  of  this  act,  or  to  a  party  or  two  or 
more  parties  on  the  same  side,  as  prescribed  in  the  last  sentence  of  sec- 
tion 3251  of  this  act,  and  in  subdivision  second  of  the  last  section,  can- 
not exceed,  in  the  aggregate,  two  thousand  dollars. 

§  3255.  Oosts  on  adJonmnLent. —  Where  an  application  is  made  to  a 
court  or  a  referee,  to  adjourn  a  trial,  the  payment  to  the  adverse  party 
of  a  sum  not  exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of 
New- York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his  wit- 
nesses, and  other  taxable  disbursements,  already  made  or  incurred,  which 
are  rendered  inefi'ectual  by  the  adjournment,  may  be  required,  as  a 
condition  of  granting  the  adjournment. 

§  3256.  Disbursements. — A  party  to  whom  costs  are  awarded  in  an 
action  is  entitled  to  include  in  his  bill  of  costs  his  necessary  disburse- 
ments as  follows:  The  legal  fees  of  witnesses  and  of  referees  and  other 
otticers;  the  reasonable  compensation  of  commissioners  taking  deposi- 
tions ;  the  legal  fees  for  publication  where  publication  is  directed  pur- 
suant to  law;  the  legal  fees  paid  for  a  certified  copy  of  a  deposition,  or 
other  paper,  recorded  or  filed  in  any  public  oflBce,  necessarily  used  or 
obtained  for  use  on  the  trial;  copies  of  opinions  and  charges  of  judges; 
the  reasonable  expenses  of  printing  the  papers  for  a  hearing,  when  re- 
quired by  a  rule  of  tlie  court;  prospective  charges  for  the  expenses  of 
entering  and  docketing  the  judgment ;  and  the  sheriff's  fees  for  receiving 
and  returning  one  execution  thereon,  including  the  search  for  property 
and  such  other  reasonable  and  necessary  expenses,  as  are  taxable,  accord- 
ing to  the  course  and  practice  of  the  court,  or  by  express  provision  of 
law.  Searches  affecting  property  situate  in  any  county  in  which  the 
office  of  county  clerk  or  register  is  a  salaried  one,  when  made  and  cer- 
tified to  by  title  insurance,  abstract  or  searching  companies,  organized 
and  doing  business  imder  the  laws  of  this  State,  may  be  used  in  all 
actions  or  special  proceedings  in  which  official  searches  may  be  used,  in 
place  of  and  with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable  at  rates 
not  exceeding  the  cost  of  similar  official  searches. 

Costs  in  a  court  not  of  record. —  In  a  court  not  of  record  the 

statute  declares  that  the  costs  awarded  shall  be  the  same  as 

allowed  in  other  actions  in  the  court  in  which  the  action  is 

brought.    To  ascertain  what  costs  plaintiff  or  defendant  is  en- 
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titled  to  in  an  action  to  foreclose  a  lien  in  a  court  not  of  record, 
the  statute  governing  costs  in  such  particular  court  must  be 
consulted. 

Costs  in  Municipal  Court,  City  of  New  York. —  In  greater 
New  York,  if  plaintiff  seeks  to  foreclose  a  lien  in  a  court  not  of 
record,  he  must  bring  the  action  in  the  Municipal  Court  of  the 
City  of  New  York.  The  costs  in  that  court  are  governed  by 
title  X  of  the  Municipal  Court  Act  of  the  City  of  New  York 
(Laws  1902,  chap.  580),  sections  330-354.  The  costs  and  fees 
prescribed  by  this  statute  are  as  follows : 

§  330.  When  prevailing  party  to  recover  costs. —  Except  as  specifi- 
cally prescribed  by  law,  a  party  who  recovers  judgment  in  this  court  is 
entitled  to  recover  as  costs  all  sums  allowed  by  express  provision  of  law, 
and  all  fees  and  disbursements  prescribed  by  law  for  services  neces- 
sarily rendered  in  an  action  at  the  request  of  the  prevailing  party,  and 
paid  by  him. 

§  331.  When  neither  party  to  recover  coets. —  In  either  of  the  fol- 
lowing cases,  costs  shall  not  be  awarded  to  either  party,  but  each  party 
must  pay  his  own  costs. 

1.  Where  the  action  is  dismissed  by  reason  of  the  failure  of  both 
parties  to  attend. 

2.  Where  the  defendant  interposes  an  answer  that  title  to  real  prop- 
erty will  come  in  question,  and  gives  the  undertaking  thereon  prescribed 
in  this  act. 

3.  Where  the  action  is  discontinued  on  the  ground  that  the  plaintiff 
or  defendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not  been 
appointed. 

4.  Where  the  defendant  interposes  plea  of  bankruptcy. 

§  332.  Costs;  sums  allowed. —  In  all  actions  brought  in  this  court 
there  shall  be  allowed  to  the  prevailing  party,  if  he  shall  have  appeared 
by  an  attorney  at  law,  who  files  a  verified  pleading  or  a  written  notice 
of  appearance,  the  following  sums  as  costs.  Where  an  action  is  re- 
moved as  provided  in  section  three  of  this  act,  costs  shall  be  allowed  the 
same  as  if  the  action  had  been  commenced  in  the  court  to  which  it  is 
removed. 

1.  To  either  party. —  Where  the  amount  demanded  in  the  summons 
is  under  fifty  dollars,  or  where  the  amount  demanded  is  under  fifty 
dollars  and  defendant  interposes  a  counterclaim  under  fifty  dollars,  the 
court  may,  in  its  discretion,  award  a  sum  not  exceeding  five  dollars. 

2.  To  the  plaintiff. —  W^here  after  the  trial  of  an  issue  of  fact  raised 
by  appearance  and  answer  of  defendant,  plaintiff  recovers  judgment: 
For  fifty  dollars  and  under  one  hundred  dollars,  ten  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  fifteen  doUars;  for 
two  hundred  dollars  and  under  three  hundred  dollars,  twenty  dollars; 
for  three  hundred  dollars  and  under  four  hundred  dollars,  twenty-five 
dollars;  for  four  hundred  dollars  or  over,  thirty  dollars.  If  the  action 
is  for  the  recovery  of  a  chattel  the  amount  of  costs  shall  be  governed  by 
the  value  of  the  chattel  as  determined  in  the  judgment. 

3.  To  the  plaintiff. —  Where,  upon  the  non-appearance,  or  failure  of 
defendant  to  answer,  plaintiff  recovers  judgment:    For  fifty  dollars  and 
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Tinder  one  hundred  dollars,  five  dollars;  for  one  hundred  dollars  an»i 
under  two  hundred  dollars,  seven  dollars  and  fifty  cents;  for  two  hun- 
dred dollars  and  under  three  hundred  dollars,  ten  dollars;  for  three 
hundred  dollars  and  under  four  hundred  dollars,  twelve  dollars  and 
fifty  cents;  for  four  hundred  dollars  or  over,  fifteen  dollars.  If  the  ac- 
tion is  for  the  recovery  of  a  chattel  the  amount  of  costs  shall  be  governed 
by  the  value  of  the  chattel  as  determined  in  the  judgment. 

4.  To  the  plaintiff. —  Where  the  action  brought  by  the  plaintiff  is 
for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have  inter- 
posed a  counterclaim  amounting  to  fifty  dollars  or  over,  and  the  plain* 
tiff  recovers  judgment  upon  the  nonappearance  of  defendant,  the  same 
sum  as  plaintiff  would  be  entitled  to  recover  on  default  if  the  amount  of 
his  claim  was  the  amount  of  defendant's  counterclaim. 

6.  To  the  def ecndant. —  Where  defendant  recovers  judgment  after  the 
trial  of  an  issue  of  fact,  raised  by  appearance  and  answer,  costs  shall 
be  awarded  to  the  defendant,  at  the  rate  prescribed  in  subdivision  two 
based  upon  the  amount  of  plaintiff's  demand  in  the  summons.  If  the 
action  is  for  the  recovery  of  a  chattel,  the  amount  of  costs  shall  be 
governed  by  the  value  of  the  chattel,  as  set  forth  in  the  affidavit  of 
plaintiff. 

6.  To  the  defecndant. —  Where  defendant  recovers  judgment  on  the 
non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to  the  defend- 
ant at  the  rates  prescribed  in  subdivision  three,  based  upon  the  amount 
of  plaintiff's  demand  in  the  summons.  If  the  action  is  for  the  recovery 
of  a  chattel  the  amount  of  costs  shall  be  governed  by  the  value  of  the 
chattel  as  set  forth  in  the  affidavit  of  plaintiff. 

7.  To  the  defeaidaat —  Where  after  the  trial  of  an  issue  of  fact, 
raised  by  his  appearance  and  answer,  and  counterclaim,  the  defendant 
recovers  judgment:  For  fifty  dollars  and  under  one  hundred  dollars, 
ten  dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars, 
fifteen  dollars ;  for  two  hundred  dollars  and  under  three  hundred  dollars, 
twenty  dollars ;  for  three  hundred  dollars  and  under  four  hundred  dol- 
lars, twenty -five  dollars;  for  four  hundred  dollars  or  over,  thirty  dollars. 

8.  To  the  defendant. —  Where,  upon  the  non-appearance  of  the 
plaintiff  after  issue  joined  and  defendant  shall  have  interposed  a  counter- 
claim and  recovers  judgment:  For  fifty  dollars  and  under  one  hundred 
dollars,  five  dollars;  for  one  hundred  dollars  and  under  two  hundred 
dollars,  seven  dollars  and  fifty  cents;  for  two  hundred  dollars  and 
under  three  hundred  dollars,  ten  dollars;  for  three  hundred  dollars  and 
under  four  hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four 
hundred  dollars  or  over,  fifteen  dollars. 

9.  Upon  settlement  of  case  after  service  of  sununons,  and  before  trial, 
plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed  in  subdivision 
three  of  this  section,  determined  by  the  amount  of  the  settlement. 

10.  Upon  settlement  of  case  after  trial  and  before  entry  of  judgment 
plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed  in  subdivision 
two  of  this  section,  determined  by  the  amount  of  the  settlement. 

§  333.  When  defendant  entitled  to  increcuied  costs. —  In  either  of 
the  following  cases,  a  defendant  in  whose  favor  a  final  judgment  is 
rendered,  in  an  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  or  to  recover  a  chattel;  or  a  final  order  is  made,, 
in  a  special  proceeding  instituted  by  a  state  writ,  is  entitled  to  recover 
the  costs,  prescribed  in  section  three  hundred  and  thirty-two  of  thia 
act,  and,  in  addition  thereto,  one-half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed  or  elected 
under  the  authority  of  the  state,  or  a  person  specially  appointed,  accord- 
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ing  to  law,  to  perform  the  duties  of  such  an  officer;  and  the  action  or 
special  proceeding  was  brought  by  reason  of  an  act,  done  by  him  by 
virtue  of  his  office,  or  an  alleged  omission  by  him,  to  do  an  act,  which 
it  was  his  official  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by  reason  of 
an  act  done,  by  the  command  of  such  an  officer  or  person,  or  in  his  aid 
or  assistance  touching  the  duties  of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant  for  taking  a 
distress,  making  a  sale,  or  doing  any  other  act,  by  or  under  a  color  of 
authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer  or  other  person 
specified  herein,  unites  in  his  answer  with  a  person  not  entitled  to  such 
additional  costs. 

§  334.  Costs  on  demiirrer. —  Where  a  judgment  is  rendered  on  the 
trial  of  a  demurrer,  the  prevailing  party  shwl  recover  the  same  costs 
as  if  the  judgment  had  been  in  his  favor,  upon  the  default  in  the  same 
action.  Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretion  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

§  335.  Costs  on  amendment  of  pleading. —  The  court  may,  in  its  dis- 
-cretion,  as  a  condition  for  allowing  an  amendment  to  a  pleading,  require 
the  payment  of  a  sum  not  to  exceed  ten  dollars  as  costs  to  the  adverse 
party. 

§  336.  Costs  on  adjournment. —  When  a  trial  shall  be  adjourned  on 
-<;ause  shown,  the  justice,  in  his  discretion,  may  impose  upon  the  party 
applying  for  the  adjournment  such  conditions  as  to  him  shall  seem 
reasonable,  and  may  also  impose  costs  to  the  amount  of  ten  dollars, 
besides  disbursements,  as  a  condition  of  adjournment. 

§  337.  Costs  after  discontinuance,  upon  answer  of  title. —  Wlien 
an  action  brought  in  this  court,  has  been  discontinued,  as  prescribed  in 
this  act,  upon  the  delivery  of  an  answer  showing  that  title  to  real 
property  will  come  in  question,  and  a  new  action  for  the  same  cause 
has  been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs;  except 
where  final  judgment  is  rendered  therein,  in  favor  of  the  defendant, 
upon  the  trial  of  an  issue  of  fact,  he  is  not  entitled  to  costs,  unless  it 
is  certified  that  the  title  to  real  property  came  in  question  on  the  trial. 

§  338.  Costs  where  title  to  real  property  in  question. —  Where 
plaintifl"s  complaint  is  dismissed,  pursuant  to  section  one  hundred  and 
eighty-four  of  this  act,  defendant  shall  be  entitled  to  recover  the  costs 
provided  in  subdivision  two  of  section  three  hundred  and  thirty-two 
of  this  act. 

§  330.  Costs  in  action  upon  bastardy,  et  cetera,  bonds. —  Upon  a 
recovery  being  had  in  an  action  brought  upon  a  bastardy  or  abandon- 
ment bond,  by  the  commissioner  of  public  charities,  or  the  overseers  of 
the  poor,  in  addition  to  the  other  costs  therein,  the  court  shall  make 
and  the  clerk  shall  enter  in  the  judgment,  an  additional  allowance  of 
ten  per  centum  of  the  amount  recovered. 

§  340.  Costs  in  action  by  working  woman. —  In  an  action  brought 
to  recover  a  sum  of  money  for  wages  earned  by  a  female  employee, 
other  than  a  domestic  servant;  or  for  material  furnished  by  such  em- 
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ployee,  in  the  course  of  her  employment,  or  in  or  about  the  subject- 
matter  thereof,  or  for  both,  the  plaintiff,  if  entitled  to  costs,  recovers 
the  sum  of  ten  dollars  as  costs,  in  addition  to  the  costs  allowed  in  this 
court,  unless  the  amount  of  damages  recovered  is  less  than  ten  dollars; 
in  which  case,  the  plaintiff  recovers  the  sum  of  five  dollars  as  such 
additional  costs.  When  the  employee  is  the  plaintiff  in  such  an  action, 
she  is  entitled  upon  a  settlement  thereof,  to  the  full  amount  of  costs» 
which  she  would  have  recovered,  if  judgment  had  been  rendered  in  her 
favor,  for  the  sum  received  by  her  upon  the  settlement. 

§  341.  Taxation  of  coets. — Where  judgment  has  been  rendered  by 
the  justice,  costs  must  be  taxed  by  the  clerk  and  inserted  in  the  judg- 
ment. Before  any  item  of  costs  other  than  the  costs  fixed  by  the  ex- 
press provision  of  law  or  granted  by  the  justice  or  fees  paid  to  the 
clerk  in  the  action  are  allowed,  the  party  must  show  by  his  affidavit^ 
or  that  of  his  attorney,  that  the  item  was  actually  and  legally  paid 
and  incurred.  All  items  of  cost  must  be  entered  by  the  clerk  in  the 
docket  book  kept  by  him.  The  clerk  shall  likewise  tax  costs  allowed 
by  the  appellate  court. 

§  342.  Review  of  taxation. — A  taxation  may  be  reviewed  by  the 
justice  sitting  in  the  district,  within  five  days  after  the  entry  of 
judgment,  upon  two  days'  notice.  The  order  made  upon  such  a  motion 
must  disallow  any  item  wrongfully  included  in  the  judgment,  or  add 
any  item  wrongfully  omitted  therefrom,  and  direct  that  any  sum  so 
disallowed  be  credited  upon  the  judgment  and  upon  any  execution  or 
otl^er  mandate  issued  to  enforce  the  judgment.  Unless  such  review  is 
asked  for,  such  taxation  shall  not  be  thereafter  questioned  on  appeal. 

§  343.  Costs;  duty  of  clerk  on  taxation. —  The  clerk  must  examine 
all  items  presented  to  him  for  taxation;  must  satisfy  himself  that  all 
the  items  allowed  by  him  are  correct  and  legal;  and  must  strike  out 
all  charges  for  fees,  where  it  does  not  appear  that  the  services  for  which 
they  are  charged  were  necessarily  performed. 

§  344.  Costs;  afi^davit  respecting  disbursements. — A  charge,  for 
the  attendance  of  a  witness,  cannot  be  allowed  without  an  affidavit, 
stating  the  number  of  days  of  his  actual  attendance;  and,  if  travel  fees 
are  charged,  the  distance  for  which  they  are  allowed.  A  charge,  for  a 
copy  of  a  document  or  paper,  cannot  be  allowed,  without  an  affidavit 
stating  that  it  was  actually  and  necessarily  used,  or  was  necessarily 
obtained  for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot 
be  allowed  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to 
have  been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

§  345.  Costs  upon  appeal;  to  whom. —  Upon  an  appeal  provided  for 
in  this  act,  the  award  of  costs  is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  it  to  a 
hearing,  as  prescribed  by  law,  costs  shall  not  be  awarded  to  either  party. 

2.  If  the  judgment  or  final  order  is  reversed,  costs  must  be  awarded 
to  the  appellant. 

3.  If  the  judgment  or  final  order  is  affirmed,  costs  must  be  awarded  to 
the  respondent. 

4.  If  the  judgment  or  final  order  is  modified  or  a  new  trial  is  ordered^ 
costs,  or  such  part  thereof,  as  to  the  appellate  court  seems  just,  besides 
disbursements,  may  be  awarded  to  either  party,  absolutely,  or  to  abide 
the  event. 
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§  346.  Costs  upon  appeal;  amount. —  Upon  an  appeal,  provided  for 
in  this  act,  costs  when  awarded  must  be  as  follows,  besides  disburse- 
ments: 
To  the  appellant  upon  reversal,  thirty  dollars. 
To  the  respondent  upon  affirmance,  twenty-five  dollars. 

§  347.  Fees  payable  to  clerks. —  There  shall  be  paid  to  the  clerks  of 
the  court,  the  following  sums  as  court  fees  in  an  action,  and  there  shall 
be  no  others. 

1.  Upon  the  issuing  of  a  summons,  one  dollar. 

2.  For  placing  cause  upon  the  calendar  of  court,  one  dollar,  to  be 
paid  upon  the  return  of  the  summons. 

3.  For  a  return  upon  an  appeal  from  a  judgment  or  order,  two 
dollars. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachment,  one 
dollar. 

5.  For  entry  of  judgment  upon  confession,  one  dollar. 

6.  For  trial  by  jury  of  six,  four  dollars  and  fifty  cents;  for  trial  by 
jury  of  twelve,  nine  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office,  ten 
cents  for  each  folio  of  one  hundred  words,  except  return  upon  appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  service  shall  be 
performed. 

§  348.  Employee's  action;  no  fees. —  When  the  action  is  brought  by 
an  employee  against  an  employer  for  services  performed  by  such  em- 
ployee, male  or  female,  the  clerks  of  this  court  shall  not  demand  or 
receive  any  fees  whatsoever  from  the  plaintiff  or  his  agents  or  attorneys 
in  such  action,  if  the  plaintiff  shall  present  proof  by  his  own  affidavit 
that  his  demand  is  less  than  fifty  dollars,  that  he  is  a  resident  of  the 
city  of  New  York,  that  he  has  a  good  and  meritorious  cause  of  action 
against  the  defendant,  and  the  nature  thereof;  that  he  has  made  either 
a  written  or  a  personal  demand  upon  the  defendant  or  his  agent  or 
representative,  for  payment  thereof,  and  that  payment  was  refused. 
Except  that  if  the  plaintiff  shall  demand  a  trial  by  jury,  he  must  pay 
to  the  clerk  the  fees  therefor  prescribed  in  this  act. 

§  349.  PeeSy  property  of  city. —  Except  marshals'  and  jurors'  fees, 
all  moneys  paid  to  the  clerks  of  this  court  for  fees  shr/ii  be  the  prop- 
erty of  the  city  of  New  York. 

§  350.  Fees  on  docket  of  Judgment,  in  county  clerk's  office. — 
When  a  judgment  is  docketed  by  a  county  clerk  upon  a  transcript  from 
a  clerk  of  this  court,  he  shall  add  to  the  amount  of  the  judgment  set 
forth  in  said  transcript,  a  charge  for  docketing  judgment  m  said  office, 
the  fee  of  the  county  clerk  for  issuing  an  execution  and  the  sheriff's  fees 
for  receiving  and  returning  one  execution  thereof. 

§  351.  Juror's  fees. —  Every  person,  summoned  as  a  juror  shall  be 
entitled  to  a  fee  of  twenty-five  cents,  to  be  paid  as  provided  in  this  act. 

I  352.  Witnesses'  fees. — A  witness  in  an  action  or  summary  pro- 
ceeding, pending  in  this  court,  or  before  a  commissioner  appointed  by 
this  court,  or  before  a  justice  of  this  court,  taking  a  deposition  to  be 
used  in  a  court  not  of  record  of  another  state  or  territory  of  the  United 
States  is  entitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  twenty-five  cents  for  each  day's  attendance;  and  if  he  resides  more 


Digitized  by  LjOOQ IC 


Costs  in  Justices'  Court.  167 

than  three  miles  from  the  place  of  attendance,  to  eight  cents  for  each 
mile  going  to  the  place  of  attendance. 

§  353.  Stenographeir's  fees. —  In  all  cases  of  appeal  from  an  order 
or  judgment  made  or  rendered  in  this  court,  where  a  transcript  of  the 
stenographer's  minutes  of  the  testimony  given  on  the  trial  of  hearing 
becomes  a  necessary  part  of  the  return  on  appeal,  the  stenographer's 
fees  for  making  up  such  transcript  shall  be  ten  cents  for  '^very  one 
hundred  words,  and  shall  be  paid  in  the  first  instance  by  the  appellant, 
and  afterw^ard  taxable  by  him  as  a  disbursement  on  the  appeal. 

§  354.  Marshal's  fees. —  Fees  shall  be  allowed  to  marshals  for  ser- 
vices rendered  under  the  provisions  of  this  act,  as  follows:  For  serving 
a  summons,  order  of  arrest,  or  attachment  on  one  defendant,  one  dollar, 
and  for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
copy  of  every  summons  delivered  on  request,  or  served,  fifteen  cents; 
for  a  copy  of  every  attachment  and  of  the  inventory  of  the  property 
attached,  fifty  cents;  for  serving  and  levying  an  execution  or  selling 
under  an  attachment,  five  cents  for  every  dollar,  collected  to  the  amount 
of  one  hundred  dollars,  and  two  and  a  half  cents  for  every  dollar  col- 
lected over  one  hundred  dollars;  for  every  mile,  going  only,  more  than 
one  mile,  when  serving  a  summons,  order  of  arrest,  attachment  or 
execution,  six  cents,  to  be  computed  from  the  place  of  abode  of  the 
defendant,  or  where  he  shall  be  found,  to  the  place  where  the  same  is 
returnable;  for  summoning  a  jury,  one  dollar  and  fifty  cents;  for  going 
with  the  plaintiff  or  defendant  to  secure  security,  when  security  is 
ordered  by  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two-.dollars  and  forty 
cents,  serving  a  subp<£na,  twenty-five  cents;  for  every  levy  actually 
made  by  virtue  of  an  execution,  one  dollar;  for  serving  a  writ  of  pos- 
session or  restitution,  putt'ng  any  person  entitled  into  the  possession 
of  premises,  and  removing  the  tenant,  when  such  powers  can  be  exer- 
cised by  a  marshal,  one  dollar;  and  the  same  fees  for  travelling  to  serve 
the  same  as  are  herein  allowed  for  serving  a  summons;  for  advertising 
for  sale  any  property  by  virtue  of  any  execution  or  attachment  issued 
out  of  a  district  court,  or  by  any  justice  thereof,  one  dollar;  for  every 
day  necessarily  employed  in  attending  such  sale,  one  dollar.  The  said 
marshals  shall  perform  all  other  services  required  of  them  by  law,  with- 
out any  fees  or  compensation  whatever  therefor,  and  no  other  fees, 
charges,  or  compensation  shall  be  allowed  to,  demanded,  or  charged  by 
any  of  the  said  marshals. 

Costs  in  jnstice's  court. —  If  plaintiff  seeks  to  foreclose  a  lien 
in  an  action  before  a  justice  of  the  peace,  he  will  be  entitled,  in 
case  of  a  recovery,  to  the  costs  which  are  authorized  in  justices' 
courts.  These  costs  are  governed  by  Code  of  Civil  Procedure, 
chapter  19,  title  9,  §§  3074-3081,  as  follows: 

§  3074.  Costs  to  plaintiff. —  Except  as  other\vise  specially  prescribed 
by  law,  a  party  who  recovers  judgment  in  an  action  in  a  justice's  court, 
is  entitled  to  costs;  which  must  be  included  in  the  judgment.  Costs 
consist  of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or  paid  by 
him.  PS  prescribed  by  law;  and  of  such  other  expenses,  as  a  party  is 
entitled  to  include  in  his  costs,  by  express  provision  of  law.     The  de- 
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fendant  in  an  action  brought  in  a  justice's  court  may  require  security 
for  costs  to  be  given,  where  the  plaintiff  is  a  foreign  corporation.  So 
far  as  practicable,  the  provisions  of  title  three  of  chapter  twenty-one 
vf  this  act,  shall  apply  to  the  proceedings  for  requiring  such  security, 
the  requisites  of  the  undertaking  and  the  justification  of  sureties  therein. 

§  3075.  Costs,  when  not  allowed. —  In  either  of  the  following  cases, 
costs  shall  not  be  awarded  to  either  party,  but  each  party  must  pay  his 
own  costs: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  justice  for 
more  than  one  hour,  after  the  summons  is  returnable,  or  after  the  time 
to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in  section 
46  of  this  act. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the  defend- 
ant is  an  infant,  for  whom  a  guardian  ad  litem  has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plaintiff 
recovers  a  chattel,  or  part  of  a  chattel,  or  the  value  thereof,  and  the 
defendant  also  recovers  a  chattel,  or  part  of  a  chattel,  which  has  been 
replevied  and  delivered  to  the  plaintiff,  or  the  value  thereof.  The  plain- 
tiff is  entitled  to  costs,  where  both  parties  recover,  as  specified  in  this 
subdivision,  unless  the  chattel,  for  which  the  defendant  recovers,  has 
been  replevied  and  delivered  to  the  plaintiff. 

§  3076.  Amount   of   costs   in   Justices'   court. —  The   sum    to    be 

awarded,  as  costs,  to  the  prevailing  party,  except  where  it  is  otherwise 
specially  prescribed  by  law,  is  limited  as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses,  where, 
upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party  recovers  dam- 
ages to  the  amount  of  fifty  dollars  or  more,  or  one  or  more  chattels, 
the  value  of  which,  as  fixed^  together  with  the  damages,  if  any,  amounts 
to  fifty  dollars  or  more;  or,  where,  if  the  defendant  recovers  judgment, 
the  sum  for  which  the  plaintiff  demanded  judgment,  was  fifty  dollars 
or  more,  or  the  value  of  all  the  chattels,  to  recover  which  the  action 
was  brought,  was  stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the  fees 
of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum  specified  in 
this  section,  to  the  fees  and  expenses  allowed  by  law  for  a  commission 
issued  to  examine  a  witness  not  residing  in  the  county  or  in  an  adjoining 
county;  and  for  each  adjournment  exceeding  one,  which  was  granted 
upon  the  application  of  the  party  against  whom  the  judgment  is 
rendered. 

§  3077.  Costs  upon  demurrer. —  Where  judgment  is  rendered  upon 
the  trial  of  a  demurrer,  the  costs  of  the  trial  must  be  included  therein ; 
otherwise  costs  are  not  allowed  upon  the  trial  of  a  demurrer. 

§  3078.  Taxation  of  costs. —  Where  a  justice  renders  a  judgment, 
he  must  specify,  in  his  docket-book,  the  items  of  costs,  which  were 
allowed  by  him.  Before  any  item  of  costs  is  thus  allowed,  other  than 
a  fee  to  the  justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  con- 
stable who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his  attorney, 
to  the  satisfaction  of  the  justice,  that  the  item  was  actually  and  legally 
paid  or  incurred. 
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§  3079.  Increased  costs.— Increased  costs  must  be  awarded  in  favor 
of  the  defendant,  in  an  action  in  a  justice's  court,  in  a  case,  and  in- 
creased at  the  rate,  specified  in  section  3258  of  this  act. 

§  3080.  Costs;  one  or  more  defendants. —  In  an  action  against  two 
or  more  defendants,  not  united  in  interest,  who  make  separate  defences 
by  separate  answers,  if  the  plaintiff  fails  to  recover  judgment  against 
all,  the  justice  must  award  costs  to  those  who  have  jud^ent  in  their 
favor. 

§  3081.  Costs  wrongfully  collected. —  Where  a  justice  includes  in  a 
judgment  a  greater  amount  of  costs  than  is  allowed  by  law,  or  an  im* 
proper  item  of  costs  or  fees,  and  the  same  is  collected;  the  person  from 
whom  it  was  collected  may,  notwithstanding  the  judgment,  recover 
from  the  justice  who  has  received  it,  the  amount  thereof,  with  interest. 

§  3066.  Costs  on  appeal. —  Upon  an  appeal  provided  for  in  this 
article  [article  2  of  title  8  of  chapter  19,  relating  to  appeals  from 
justices'  courts],  the  award  of  costs  is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it  to  a 
hearing,  as  prescribed  in  this  article,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affecting  the 
merits;  or  if  a  new  trial  is  directed,  before  the  same  or  another  justice, 
as  prescribed  in  this  article;  the  costs  of  the  appeal  are  in  the  discre- 
tion of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the  appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such  a  part 
thereof,  as  to  the  appellate  court  seems  just,  not  exceeding  ten  dollars, 
besides  disbursements,  may  be  awarded  to  either  party. 

§  3067.  Amount   of  costs. — Upon   an  appeal,  provided  for  in  this 
article,  costs,  when  awarded,  mu^  be  as  follows,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 

§  3412.  Judgment  in  case  of  failure  to  establish  lien.— 
If  the  lienor  shall  fail,  for  any  reason,  to  establish  a 
valid  lien  in  an  action  under  the  provisions  of  this  title, 
he  may  recover  judgment  therein  for  such  sums  as  are 
due  him,  or  which  he  might  recover  in  an  action  on  a 
contract,  against  any  party  to  the  action. 

Personal  judgment. —  The  power  of  a  court  of  equity  to  give 
a  judgment  in  personam  in  an  action  to  secure  a  decree  of  fore- 
closure directing  land  to  be  sold  to  satisfy  the  lien  upon  it  must 
rest  upon  the  positive  provisions  of  the  statute.  A  court  of 
equity  has  no  such  inherent  power.  Prior  to  the  Lien  Law  of 
1897  the  statutes  governing  hens  upon  real  estate  and  those 
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wLich  authorized  liens  upon  funds  due  from  municipal  corpo- 
rations for  public  improvements  differed  with  regard  to  the 
lienor's  right  to  personal  judgment  in  case  he  failed  to  establish 
his  lien.  The  lien  laws  relating  to  real  estate  of  individuals 
or  private  corporations,  authorized  a  court  of  equity  in  actions 
to  foreclose  liens  for  labor  and  materials,  to  award  personal 
judgment  against  the  party  liable  for  the  debt  in  case  the  lien 
was  not  established.  No  such  provision  was  contained  in  any 
statute  relating  to  the  enforcement  of  liens  for  public  improve- 
ments under  municipal  contracts  prior  to  the  Lien  Law  of  1897. 
No  such  provision  was  contained  in  the  Consolidation  Act  gov- 
erning liens  for  public  work  in  the  city  of  New  York  (Laws 
1882,  chap.  410,  §§  1824-1838) ;  nor  in  the  Lien  Law  of  1878 
(Laws  1878,  chap.  315)  relating  to  public  work  in  the  cities  of 
the  State  of  New  York.  Merz  v.  Mapes-Reeves  Construction 
Co,,  30  Misc.  343;  Screho  v.  Smith,  16  Misc.  102. 

In  the  absence  of  a  statutory  provision,  therefore,  to  authorize 
a  court  of  equity  to  render  a  personal  judgment  for  money  due 
upon  a  breach  of  contract,  which  embraces  an  action  cognizable 
in  a  court  of  law  in  which  the  parties  are  entitled  to  a  jury 
trial,  tlie  court  has  no  power  to  award  such  a  judgment,  even 
though  the  pleadings  and  proofs  are  sufficient  to  sustain  such 
judgment,  and  no  party  objects  to  the  jurisdiction  of  the  court 
to  render  the  judgment.  Merz  v.  Mapes-Reeves  Construction 
Co.,  30  Misc.  343 ;  Weyer  v.  Beach,  79  N.  Y.  409. 

Section  3401  of  the  Code  declares  that  the  provisions  of  the 
Code  of  Civil  Procedure,  relating  to  actions  for  the  foreclosure  of 
a  mortgage  upon  real  property  and  the  sale  and  distribution  of 
the  proceeds  thereof,  apply  to  actions  in  a  court  of  record  to  en- 
force mechanics'  liens  on  real  property.  This  section  has  no  bear- 
ing or  application  as  to  the  power  of  the  court  to  award  a  judg- 
ment in  personam  in  an  action  to  foreclose  a  mechanic's  lien. 
In  this  regard  there  is  a  marked  distinction  between  an  action 
to  foreclose  a  mortgage  and  one  to  foreclose  a  mechanic's  lien. 
Both  actions  must  proceed  in  a  court  of  equity  and  both  are 
regulated  by  statute.  But  here  the  distinction  ends.  A  court  of 
equity  has  no  inherent  power  to  render  a  judgment  in  personam 
in  a  foreclosure  suit,  any  more  than  in  an  action  to  foreclose  a 
mechanic's  lien.  The  statute  expressly  gives  the  court  such 
power  in  an  action  to  foreclose  a  lien.  But  in  an  action  to  fore- 
close a  mortgage,  if  plaintiff  fails  to  establish  his  mortgage  his 
action  must  fail,  and  the  court  has  no  power  to  render  judgment 
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in  personam  against  the  party  liable  upon  the  bond.    Dudley  v. 
Congregation  of  SL  Francis,  138  X.  Y.  451. 

A  court  of  equity  can  give  a  deficiency  judgment  in  personam, 
in  an  action  to  foreclose  a  mortgage,  where  the  mortgage  is  es- 
tablished and  the  amount  due  upon  the  bond  is  not  in  dispute. 
The  usual  course  in  actions  to  foreclose  mortgages  is  to  ask  for 
a  deficiency  judgment  upon  the  bond.  The  debt  evidenced  by 
the  bond  is  secured  by  the  mortgage,  which  is  given  as  collateral 
security  to  the  bond.  But  the  bond  is  always  presumed  to  be 
under  seal  and  duly  acknowledged,  and  the  validity  of  the  bond 
and  the  amount  due  thereon  is  rarely,  if  ever,  disputed.  A  court  of 
equity,  therefore,  in  an  action  to  foreclose  a  mortgage,  directs  a 
sale  of  the  land  to  pay  a  debt  secured  by  a  sealed  instrument, 
which  is  admitted,  and  its  right  to  render  a  deficiency  judgment 
rests  upon  undisputed  facts  which  are  not  in  issue. 

If  a  defendant  in  a  foreclosure  suit  should  deny  the  validity 
of  the  bond,  he  would  have  a  right  to  try  that  issue  before  a 
jury,  unless  he  expressly  or  by  implication  waives  that  right. 
McKellar  v.  Rogers,  109  N.  Y.  478. 

This  rule  as  to  waiver  applies  also  to  an  action  to  foreclose  a 
mechanic's  lien.  But  in  an  action,  to  foreclose  a  lien,  the  debt 
which  is  the  foundation  of  the  lien  is  always  disputed  and 
usually  forms  the  principal  issue  in  this  class  of  actions.  The 
question  as  to  the  right  of  the  lienor  to  judgment  of  foreclosure 
and  sale  is  invariably  predicated  upon  the  issue  as  to  whether 
there  was  or  was  not  a  breach  of  contract  on  plaintiff's  part,  or 
whether  the  sum  claimed  for  labor  performed  or  materials  fur- 
nished, is  actually  due  to  him.  The  statute  expressly  gives  a 
court  of  equity  power  to  try  this  issue,  and  the  only  way  in 
which  the  parties  can  prevent  the  trial  in  a  court  of  equity 
is,  either  to  demand  a  jury  trial  in  season,  or  by  admitting  that 
a  long  account  is  involved  apply  to  have  the  matter  tried  before 
a  referee. 

The  remedies  accorded  by  the  statute  to  a  lienor  are  cumula- 
tive and  not  exclusive.  In  an  action  to  foreclose  a  mortgage, 
the  remedy  by  foreclosure  is  exclusive  and  cannot  be  pursued 
simultaneously  T\ath  an  action  at  law  upon  the  bond,  and  the 
pendency  of  one  remedy  would  be  a  bar  to  the  other  if  pursued 
without  leave  of  court.  (Code  Civ.  Proc,  §  1628.)  Dudley  v. 
Congregation  of  St  Francis,  138  N.  Y.  451. 

The  provisions  of  section  3412  of  the  Code,  which  is  supple- 
mental to  the  Lien  Law,  authorizes  personal  judgment  in  an 
action  to  foreclose  the  lien.     It  is  a  substantial  re-enactment  of 
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a  similar  provision  contained  in  the  Lien  taw  of  1885  (Laws 
1885,  chap.  342,  §  15).  Such  judgment  was  authorized  in  Lien 
Law  of  1885,  "whenever  *  *  *  any  claimant  shall  fail, 
for  any  reason,  to  establish  a  valid  lien.^^ 

The  Lien  Law  of  1897  does  not  use  the  word  "  claimant  ^'  in 
this  connection,  but  the  %ord  "  lienor,^'  which  the  statute  (§2) 
defines  as  "  any  person  having  a  lien  upon  property,*'  under  the 
provisions  of  the  Lien  Law.  In  other  respects  the  language  of 
the  Lien  Law  of  1885  and  of  1897  are  substantially  the  same. 

Notice  of  lien  must  be  filed. —  The  authorities  under  both 
statutes  hold  uniformly  that  there  can  be  no  personal  judgment 
in  favor  of  any  party  to  an  action  to  foreclose  a  lien,  unless 
such  party  has  filed  a  notice  of  lien.  It  matters  not  whether 
such  notice  shall  have  been  adjudged  to  have  been  good  or  bad. 
If  the  party  filed  a  notice  the  fact  of  filing  will  entitle  him  to 
personal* judgment  against  the  party  indebted.  But  if  no  no- 
tice of  lien  has  been  filed,  the  party  failing  to  file  such  notice 
cannot  be  awarded  a  personal  judgment  in  his  favor.  Dudley 
v.  Congregation  of  St,  Francis,  138  N.  Y.  451 ;  CastelU  v.  Tra-* 
han,  77  App.  Div.  472;  Nitssberger  v.  Wasserman,  40  Misc.  120; 
Burroughs  v.  Tostevan,  75  N.  Y.  567 ;  Weyer  v.  Beach,  79  X.  Y. 
409;  Crouch  v.  Moll,  8  N.  Y.  Supp.  183;  Altieri  v.  Lyon,  13 
N.  Y.  Supp.  617 ;  Smith  v.  City  of  New  York,  32  Misc.  380. 

In  an  action  to  foreclose  a  lien  by  a  subcontractor  against  the 
owner  and  the  assignee  for  the  benefit  of  creditors  of  the  general 
contractor,  plaintiff  claimed  that  when  his  lien  was  filed  there 
was  due  from  the  ovmer  to  the  contractor  a  sum  in  excess  of 
plaintiff's  claim.  This  was  denied  by  the  owner.  The  assignee 
of  the  contractor  set  up  in  his  answer  that  when  plaintiff's  lien 
was  filed  there  was  due  on  the  contract  a  sum  in  excess  of  plain- 
tiff's claim.  The  assignee  filed  no  lien,  and  his  answer  was  not 
served  on  his  codef endant.  The  court  found  that  there  was  due 
plaintiff  a  sum  in  excess  of  his  lien  and  directed  the  owner  to  pay 
such  excess  from  the  proceeds  of  sale  to  the  contractor's  assignee. 
Held  error  as  to  the  assignee,  as  he,  having  filed  no  lien,  was 
not  a  "lienor,"  and  as  his  answer  had  not  been  served  on  the 
attorney  for  the  owner  the  court  had  no  power  to  grant  an  af- 
firmative judgment  against  the  owner.  Masons'  Supplies  Co. 
V.  Jones,  58  App.  Div.  231. 

If  a  lienor  has  allowed  the  time  within  whidi  to  file  a  lien  to 
expire,  and  files  a  notice  after  the  statutory  period  of  ninety  days, 
he  was  not  entitled  to  any  lien  at  the  time  of  filing,  and  the 
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paper  filed  was  null  and  void.  The  court,  in  an  action  to  fore- 
close the  void  lien,  has  no  power  to  render  a  personal  judgment. 
Cody  V.  White,  34  Misc.  638. 

If  it  appears  that  plaintiff  not  only  had  no  lien,  but  never 
could  have  had  a  lien,  a  court  of  equity  has  no  jurisdiction  to 
render  a  personal  judgment  against  the  party  liable  for  the 
debt.    Mowbray  v.  Levy,  85  App.  Div.  68. 

Filing  in  wrong  department. —  Plaintiff  sued  to  foreclose  a 
lien  on  a  schoolhouse.  The  lien  failed  because  it  had  not  been 
filed  with  the  board  of  trustees  and  the  treasurer  of  the  school 
district.  Held,  that  as  the  complaint  alleged  facts  authorizing 
personal  judgment  and  demanded  it,  the  court  had  power  to 
determine  the  rights  of  the  parties  to  the  fund  in  controversy 
and  to  award  personal  judgment  against  the  parties  liable  for 
the  debt.     Terwilliger  v.  Wheeler,  81  App.  Div.  577. 

Personal  judgment  —  Failure  of  lien. —  Plaintiff  furnished 
lumber  for  the  erection  of  a  reviewing  stand  upon  the  occasion 
of  the  dedication  of  Grant's  monument.  The  contractor's  lease 
of  the  land  on  which  the  stand  was  erected  commenced  April  19 
and  expired  May  6,  1897.  The  lien  was  filed  after  the  lease 
expired.  The  lessee  was  obliged  to  erect  and  remove  the  stand 
and  was  to  own  the  materials.  The  owner  of  the  fee  had  no 
interest  in  the  stand.  The  allegations  of  the  complaint  showed 
that  plaintiff  could  not  sustain  a  lien  upon  the  land.  Held, 
that  though  the  complaint  was  in  form  to  foreclose  a  lien,  the 
allegations  therein  contained  failed  to  allege  a  valid  lien.  That 
plaintiffs  could  recover  only  a  personal  judgment  for  the  price 
of  the  lumber  and  that  defendant  had  a  right  to  strike  the  cause 
from  the  equity  calendar  and  have  it  tried  before  a  jury.  John- 
son V.  Alexander,  23  App.  Div.  538. 

Plaintiffs  did  work  and  furnished  materials  for  a  railroad 
corporation,  under  I-.aws  1875,  chap.  392;  also  upon  bridges 
and  trestle  work  for  a  railroad  company  under  Laws  1870, 
chap.  529.  The  liens  under  the  statute  expired  within  one  year, 
unless  within  that  time  judgment  was  recovered  thereon.  The 
liens  having  expired  before  judgment,  held,  that  the  plaintiffs 
were  entitled  to  recover  judgments  against  the  corporations  liable 
for  the  debt.  Wick  v.  Fort  Plain  &  Richfield  Springs  R.  Co., 
27  App.  Div.  577. 

If,  upon  the  trial,  the  whole  amount  claimed  has  not  been 
established,  but  only  part  of  the  claim,  and  if  there  has  been  no 
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surprise  and  no  one  has  been  misled,  plaintiff  is  entitled  to  per- 
sonal judgment  against  the  party  liable  for  the  debt  for  the 
amount  shown  to  be  due.     Stapleton  v.  Mayer,  17  Misc.  67. 

Pertonal  judgment  —  Complaint  must  demand. —  To  author- 
ize personal  judgment  in  an  action  to  foreclose  a  lien  the  com- 
plaint should  allege  and  the  proof  should  show  the  facts  which 
establish  the  liability  of  the  defendant  against  whom  such  judg- 
ment is  asked,  and  the  complaint  must  demand  such  personal 
judgment.  If  the  allegations  and  proofs  fail  in  this  regard, 
and  the  lien  also  fails,  the  court  has  no  power  to  award  a  per- 
sonal judgment  and  the  complaint  should  be  dismissed.  Kane 
V.  Uutkoff,  81  App.  Div.  105. 

If  personal  judgment  is  not  demanded  in  the  complaint 
against  a  defendant,  it  cannot  be  said  that  such  defendant 
waived  his  right  to  a  jury  trial  of  that  issue  by  failing  to  de- 
mand it,  as  the  pleadings  disclosed  no  issue  on  which  a  personal 
judgment  could  be  awarded.  Dean  Steam  Pump  Co,  v.  Clark, 
84  App.  Div.  450. 

Personal  judgment  —  Judgment  for. —  The  proper  remedy 
for  any  defect  in  the  judgment,  for  example,  where  it  fails  to 
provide  for  the  payment  of  laborers  and  materialmjen,  parties 
to  the  action,  out  of  funds  due  from  the  sureties  in  an  action 
on  the  bond,  should  be  corrected  by  motion  and  not  on  appeal. 
D' Andre  v.  Zimmerman,  17  Misc.  367. 

§  3413.  Offer  of  payment.— At  any  time  after  an  ac- 
tion is  brought  under  the  provisions  of  this  title,  the 
owner  may  make  and  file  with  the  clerk  with  whom 
the  notice  of  lien  is  filed,  if  in  a  court  of  record,  and  if 
in  a  court  not  of  record,  with  the  court,  an  offer  to  pay 
into  court  the  sum  of  money  stated  therein,  or  to  exe- 
cute and  deposit  securities  which  he  may  describe,  in 
discharge  of  the  lien,  and  serve  upon  the  plaintiff  a 
copy  of  such  offer.  If  a  written  acceptance  of  the  offer 
is  filed  with  such  clerk,  or  court,  within  ten  days  after 
its  service,  and  a  copy  of  the  acceptance  is  served  upon 
the  party  making  the  offer,  the  court,  upon  proof  of 
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such  offer  and  acceptance,  may  make  an  order,  that  on 
depositing  with  such  clerk,  or  court,  the  sum  so  offered, 
or  the  securities  described,  the  lien  shall  be  discharged, 
and  that  the  money  or  securities  deposited  shall  take 
the  place  of  the  property  upon  which  the  lien  existed, 
and  shall  be  subject  to  the  lien.  If  the  offer  is  of  money 
only,  the  court,  on  application  and  notice  to  the  plain- 
tiff may  make  such  order,  without  the  acceptance  of  the 
offer  by  the  plaintiff.  Money  or  securities  deposited 
upon  the  acceptance  of  an  offer  pursuant  to  this  section 
shall  be  held  by  the  clerk  or  the  court  until  the  final 
determination  of  the  action,  including  an  appeal. 

Offer  of  judgment. —  The  Lien  Law  (Laws  1885,  chap.  342) 
contains  no  provision  which  will  preclude  a  party  from  making 
an  offer  of  judgment  in  an  action  under  it,  in  conformity  with 
the  provisions  of  the  Code  of  Civil  Procedure  (§  738),  if  he 
desires.  Section  19  of  the  law  does  not  relate  to  offers  of  judg- 
ment.    Kennedy  v.  McKone,  10  App.  Div.  88. 

There  is  no  provision  in  the  Lien  Law  of  1897  which  forbids 
a  party,  if  he  so  desires,  to  make  an  offer  of  judgment  pursuant 
to  section  738  of  the  Code  of  Civil  Procedure. 

Offer  of  payment. — An  offer  of  payment,  as  distinguished 
from  an  offer  of  judgment,  is  expressly  authorized  by  the  fore- 
going section.  This  provision  enables  an  owner  to  stipulate  in 
writing  what  moneys  or  securities  may  be  deposited  to  discharge 
the  lien.  When  the  amount  is  agreed  upon  and  accepted,  the 
lien  may  be  discharged  without  the  time  and  expense  involved 
on  a  motion  to  fix  the  amount. 

See  also  Burton  v.  Ringrose,  63  Hun,  163;  s.  c,  17  N.  Y. 
Supp.  665 :  Hall  v.  Dennerlein,  14  N.  Y.  Supp.  796 ;  s.  c,  39 
N.  Y.  St.  Rep.  67;  Pfister  v.  Stumm,  7  Misc.  526. 

§  3414.  Preference  over  contractors.— When  a  laborer 
or  a  material  man  shall  perform  labor  or  furnish  ma- 
terials for  an  improvement  of  real  property  for  which 
he  is  entitled  to  a  mechanic's  lien,  the  amount  due  to 
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him  shall  be  paid  out  of  the  proceeds  of  the  sale  of 
such  property  under  any  judgment  rendered  pursuant 
to  this  title,  in  the  order  of  priority  of  his  lien,  before 
any  part  of  such  proceeds  is  paid  to  a  contractor  or 
sub-contractor.  If  several  notices  of  lien  are  filed  for 
the  same  claim,  as  where  the  contractor  has  filed  a 
notice  of  lien  for  the  services  of  his  workmen,  and  the 
workmen  have  also  filed  notices  of  lien,  the  judgment 
shall  provide  for  but  one  payment  of  the  claim  which 
shall  be  paid  to  the  parties  entitled  thereto  in  the  order 
of  priority.  Payment  volimtarily  made  upon  any  claim 
filed  as  a  lien  shall  not  impair  or  diminish  the  lien  of 
any  person  except  the  person  to  whom  the  payment 
was  made. 

§  3416.  Judgment  may  direct  delivery  of  property  in  lieu 
of  money.—  If  the  owner  has  agreed  to  deliver  bills, 
notes,  securities  or  other  obligations  or  any  other 
species  of  property,  in  payment  of  the  debt  upon  which 
the  lien  is  based,  the  judgment  may  direct  that  such 
substitute  be  delivered  or  deposited  as  the  court  may 
direct,  and  the  property  affected  by  the  lien  cannot  be 
sold,  by  virtue  of  such  judgment,  except  in  default  of 
the  owner  to  so  deliver  or  deposit  within  the  time  di- 
rected by  the  court. 

Judgment. —  A  judgment  obtained  to  foreclose  a  mechanic's 
lien,  under  the  Lien  Law  of  1897,  must  provide,  and  the  court 
in  the  judgment  shall  direct  that  the  amount  due  subcontractors 
be  paid  out  of  the  proceeds  of  sales  before  any  part  of  such  pro- 
ceeds are  paid  to  the  contractors,  in  the  same  manner  as  was 
provided  in  the  Lien  Law  of  1885  (Laws  1885,  chap.  342,  §  20). 
McConologue  v.  Larkins,  32  Misc.  166. 

Judgment  —  SmplnB  money. —  After  a  sale  of  premises  pur- 
suant to  a  judgment  of  foreclosure,  the  surplus  moneys,  if  any. 
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stands  in  the  place  of  the  land,  and  the  right  of  a  part}'  to  share 
therein  must  be  founded  upon  some  lien  existing  at  the  time 
of  the  sale.  Taylor  v.  Dutch er,  60  App.  Div.  531,  citing  Ellis 
V.  Solomon,  57  App.  Div.  118. 

Where  mechanics'  liens  were  filed  upon  lands  which  were  sold 
in  foreclosure  of  a  prior  mortgage,  it  was  shown  that  the  lienors 
consented  in  \iTiting  to  satisfy  their  liens  if  the  mortgagee 
should  pay  out  the  surplus  moneys  as  directed  in  the  agreement. 
Held,  that  the  execution  and  performance  of  the  written  agree- 
ment constituted  a  waiver  of  the  liens,  and  that  such  lienors 
having  relinquished  their  claims  could  not  share  in  the  surplus 
moneys.     Taylor  v.  Dutch  er,  60  App.  Div.  531. 

Writ  of  assistance  will  not  lie  to  remove  parties  from  prem- 
ises after  judgment  recovered  in  an  action  to  foreclose  a  me- 
chanic's lien  if  such  parties  acquired  rights  intermediate  the 
filing  of  plaintiff's  lien  and  the  commencement  of  his  action,  if 
plaintiff  failed  to  make  them  parties  to  his  foreclosure  suit. 
Matter  of  Bumham,  64  App.  Div.  596. 

The  court  has  power  to  issue  a  writ  of  assistance  to  enable  a 
purchaser  to  be  let  into  possession  of  the  premises  sold  in  fore- 
closure as  in  an  action  to  foreclose  a  mortgage,  if  the  person 
against  whom  the  writ  is  sought  was  a  party  to  the  action. 
O'Connor  v.  Schaeffel,  11  X.  Y.  Supp.  737.  And  see  Lang  v. 
Everling,  3  Misc.  530. 

§  3416.  Judgment  for  deficiency.— If  upon  the  sale  of 
the  property  under  judgment  in  a  court  of  record  there 
is  a  deficiency  of  proceeds  to  pay  the  plaintiff's  claim, 
judgment  may  be  docketed  for  the  deficiency  against 
any  person  liable  therefor,  who  shall  be  adjudged  to 
pay  the  same  in  like  manner  and  with  like  effect  as  in 
judgments  for  deficiency  in  foreclosure  cases. 

§  3417.  Discharge  of  mechanic's  lien,  by  order  of  court 

A  mechanic's  lien  on  real  property  may  be  vacated 
and  cancelled  by  an  order  of  a  court  of  recctrd.    Before 
such  order  shall  be  granted  a  notice  shall  be  served 
12 
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upon  the  lienor,  either  personally  or  by  leaving  it  at 
his  last-known  place  of  residence,  with  a  person  of 
suitable  age,  with  directions  to  deliver  it  to  the  lienor. 
Such  notice  shall  require  the  lienor  to  commence  an 
action  to  enforce  the  lien,  within  a  time  specified  in  the 
notice,  not  less  than  thirty  days  from  the  time  of  ser- 
vice, or  show  cause  at  a  special  term  of  a  court  of 
record,  or  at  a  county  court,  in  a  county  in  which  the 
property  is  situated,  at  a  time  and  place  specified 
therein,  why  the  notice  of  lien  filed  should  not  be  va- 
cated and  cancelled  of  record.  Proof  of  such  service 
and  that  the  lienor  has  not  commenced  the  action  to 
foreclose  such  lien,  as  directed  in  the  notice,  shall  be 
made  by  aflBdavit,  at  the  time  of  applying  for  such 
order. 

For  authorities  under  this  provision  as  contained  Lien  Law 
of  1885,  see  In  re  Poole,  14  N.  Y.  Supp.  790;  s.  c.,  38  N.  Y. 
St.  Rep.  806 ;  Townsend  v.  Work,  79  Hun,  381 ;  s.  c,  29  N.  Y. 
Supp.  791. 

§  3418.  Judgments  in  actions  to  foreclose  liens  on  account 
of  public  improvements.—  If,  in  an  action  to  enforce  a 
lien  on  account  of  a  public  improvement,  'the  court 
finds  that  the  lien  is  established,  it  shall  render  judg- 
ment directing  the  municipal  corporation  to  pay  over 
to  the  lienors  entitled  thereto  for  work  done  or  material 
furnished  for  such  public  improvement,  and  in  such 
order  of  priority  as  the  court  may  determine,  to  the  ex- 
tent of  the  sums  found  due  the  lienors  from  the  con- 
tractors, so  much  of  the  funds  or  money  which  may  be 
due  from  the  state  or  municipal  corporation  to  the  con- 
tractor, as  will  satisfy  such  liens,  with  interest  and 
costs,  not  exceeding  the  amount  due  to  the  contractor. 


Digitized  by  LjOOQ iC 


Jlixj:ment  —  Railroad  Lien.  179 

§  3419.  Judgment  in  actions  to  foreclose  a  mechanic's 
lien  on  property  of  a  railroad  corporation. —  If  the  lien  is 
for  labor  done  or  materials  furnished  for  a  railroad 
corporation,  upon  its  land,  or  upon  or  for  its  track, 
rolling  stock  or  the  appurtenances  of  its  railroad,  the 
judgment  shall  not  direct  the  sale  of  any  of  the  real 
property  described  in  the  notice  of  the  lien,  but  when 
in  such  case,  a  judgment  is  entered  and  docketed  with 
the  county  clerk  of  the  county  where  the  notice  of  lien 
is  filed,  or  a  transcript  thereof  is  filed  and  docketed  in 
any  other  county,  it  shall  be  a  lien  upon  the  real  prop- 
erty of  the  railroad  corporation,  against  which  it  is 
obtained,  to  the  same  extent,  and  enforcible  in  like 
manner  as  other  judgments  of  courts  of  record  against 
such  corporation. 
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LIEN  LAW  -  ARTICLE  IL 

[Laws  1897,  Chap.  418.] 
LIENS  ON  VESSELS. 

Section  30.  Liens  on  vessels. 

31.  Lien  on  vessels  causing  damage. 

32.  Notice  of  lien,  when  to  be  filed. 

33.  Duration  of  lien. 

34.  Assignment  of  lien. 
36.  Enforcement  of  lien. 

§  J30.  Liens  on  vessels — A  debt  which  is  not  a  lien  by 
the  maritime  law,  and  which  amounts  to  fifty  dollars  or 
upwards,  on  a  sea-going  or  ocean-bound  vessel,  or  fif- 
teen dollars  or  upwards  on  any  other  vessel  shall  be  a 
lien  upon  such  vessel,  her  tackle,  apparel  and  furniture, 
and  shall  be  preferred  to  all  other  liens  thereon,  ex- 
cept mariners '  wages,  if  such  debt  is  contracted  by  the 
master,  owner,  charterer,  builder  or  consignee  of  such 
ship  or  vessel,  or  by  the  agent  of  either  of  them,  within 
this  state,  for  either  of  the  following  purposes: 

1.  For  work  done  or  material  or  other  articles  fur- 
nished in  this  state  for  or  towards  the  building,  repair- 
ing, fitting,  furnishing  or  equipping  of  such  vessel. 

2.  For  such  provisions  and  stores,  furnished  within 
this  state,  as  are  fit  and  proper  for  the  use  of  such 
vessel,  at  the  time  when  they  were  furnished. 

3.  For  wharfing  and  the  expense  of  keeping  such  ves- 
sel in  port,  and  for  the  expense  of  employing  persons 
to  watch  her. 

4.  For  loading  or  unloading  such  vessel,  or  for  the 
advances  made  to  procure  necessaries  therefor,  or  for 
the  insurance  thereof. 
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5.  For  towing  or  piloting  such  vessel,  or  for  the  in- 
surance or  premium  of  insurance  of  or  on  such  vessel 
or  her  freight ;  but  no  lien  exists  for  a  debt  contracted 
for  any  purpose  specified  in  this  subdivision,  unless  it 
amounts  to  the  sum  of  twenty-five  dollars  or  more. 

When  State  courts  have  no  jurisdiction. —  The  State  Icgis* 
latiire  has  power  to  create  a  statutory  lien  for  work  done  or  8up« 
plies  furnished  to  a  vessel  in  a  home  port,  which  would  not  be 
a  maritime  lien.  But  such  a  lien,  though  created  by  the  State 
legislature,  cannot  be  enforced  in  a  State  court,  and  State  tri- 
bunals have  no  jurisdiction  to  enforce  them.  The  Federal 
courts,  however,  will  take  cognizance  of  such  liens,  although 
not  recognized  by  the  maritime  law,  and  will  enforce  them  in 
admiralty,  as  maritime  contracts.  The  Lottawanna,  21  Wall. 
558;  The  Catharine  Whiting,  99  Fed.  Rep.  445;  s.  c,  39  C.  C. 
A.  592;  The  Arctic,  22  Fed.  Rep.  126. 

The  only  exception  to  this  rule  seems  to  be  in  case  a  lien  is 
claimed  for  construction  under  the  Lien  Law  which  authorizes 
a  lien  for  work  done  or  materials  furnished  for  constructing 
or  building  a  vessel.  Work  done  or  materials  furnished  in  the 
original  construction  of  a  ship  or  vessel,  are  not  maritime  in 
their  nature,  and  do  not  give  rise  to  a  maritime  contract.  A 
libel  in  rem,  on  such  a  contract,  will  be  dismissed  in  the  Fed- 
eral court,  and  the  lienor  will  be  obliged  to  seek  his  remedy  in 
the  State  court.     The  Pacific,  9  Fed.  Rep.  120. 

See  also  section  35  of  the  Lien  Law,  post,  page  188,  which 
declares  that  if  the  lien  is  founded  upon  a  maritime  contract 
it  must  be  enforced  in  the  Federal  courts. 

Uaritime  liens  —  Federal  jurisdiction  exclusive. — Only  debts 
which  are  not  liens  under  the  maritime  law,  can  be  enforced 
under  the  provisions  of  the  Lien  Law  of  1897.  It  becomes 
important  in  this  connection  to  examine  briefly  the  law  with 
respect  to  maritime  liens  in  order  to  determine  what  claims  may 
be  enforced  under  the  State  law  in  the  State  court.  The  ocean 
is  the  great  highway  of  nations.  It  must  of  necessity  be  used 
hy  all  countries  on  a  globe  which  is  three-fourths  water  in  order 
to  conduct  the  commerce  of  the  world,  as  distinguished  from 
domestic  trade.  As  the  ocean  must  be  used  in  common  by  all 
nations  engaged  in  foreign  trade  and  interstate  commerce,  the 
<roneral  principles  which  govern  the  law  of  the  ocean,  or  mari* 
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time  law  throughout  the  world,  present  almost  universal  simi- 
larities. 

The  Constitution  of  the  United  States  confers  upon  the  Fed- 
eral courts  exclusive  jurisdiction  in  "  all  cases  of  admiralty  and 
maritime  jurisdiction''  (U.  S.  Const.,  art.  3,  §  2).  Jurisdic- 
tion in  this  class  of  cases  extends  not  only  to  the  sea  and  waters 
governed  by  the  ebb  and  flow  of  the  tide,  "  but  to  all  the  navi- 
gable waters  of  the  United  States  or,  bordering  on  the  same, 
whether  land-locked  or  open,  salt  or  fresh,  tide  or  no  tide." 
Insurance  Co.  v.  Dunham,  1  Wall.  (U.  S.)  1.  But  this  juris- 
diction as  to  maritime  liens  is  confined  strictly  to  an  enforce- 
ment of  the  lien  by  a  proceeding  in  rem,  and  not  by  an  action 
in  personam  against  the  party  liable  for  the  debt.  A  maritime 
lien,  except  in  case  where  a  lien  is  claimed  by  salvors,  must,  like 
any  other  lien,  have  its  origin  in  contract  But  if  the  creditor 
wishes  to  proceed  to  enforce  his  lien  under  the  maritime  law 
he  must  proceed  against  the  vessel,  her  sails,  tackle,  apparel,  and 
furniture,  and  in  such  a  proceeding  the  Federal  courts  have 
exclusive  jurisdiction.  The  mariner,  who  sues  for  wages,  or  the 
materialman  who  furnishes  supplies  is  not  bound  to  resort  to  a 
proceeding  in  rem  against  the  vessel  in  navigable  waters.  He 
may,  if  he  sees  fit,  sue  the  owner  or  debtor  in  the  State  court 
and  enforce  his  debt  in  an  action  upon  contract. 

Section  9  of  the  Judiciary  Act  of  1789,  under  which  the 
Federal  courts  are  organized,  recognizing  the  common-law  rem- 
edy of  a  mariner  or  materialman  to  proceed  at  law  to  enforce 
his  claim,  if  he  desires,  declares  that  proceedings  to  enforce 
maritime  liens  shall  not  constitute  an  exclusive  remedy,  and 
expressly  saves  to  the  suitor  his  common-law  remedy  in  per- 
sonam  against  the  party  liable  for  the  debt. 

Admiralty  rules. —  The  Supreme  Court  of  the  United  States 
has  formulated  admiralty  rules  as  authorized  by  the  Judiciary 
Act,  by  which  the  rights  of  suitors  to  proceed  at  law  in  a  State 
court,  if  they  desire,  by  an  action  in  personam,  either  for  wages 
due  or  for  supplies  furnished,  are  clearly  set  forth  as  follows : 

Bule  12.  Material  nuen. —  In  all  suits  by  material  men  for  supplies 
or  repairs  or  other  necessaries,  the  libellant  may  proceed  against  the 
ship  and  freight  in  rem,  or  against  the  master  or  owner  alone  in 
personam. 

Bule  13.  MarizLer'8  wages. —  In  all  suits  for  mariner's  wages,  the 
libellant  may  proceed  against  the  ship,  freight,  and  master,  or  against 
the  ship  and  freight,  or  against  the  owner  or  the  master  alone  in 
personam. 
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Similar  provisions  are  made  in  Kules  14,  15,  16,  17,  and  18 
witli  respect  to  pilotage  suits,  collisions,  assault  and  battery 
(a  marine  tort,  which  must  be  in  personam),  hypothecations,, 
and  bottomry  bonds. 

Under  the  Judiciary  Act  and  the  Admiralty  Rules  of  the 
Supreme  Court  of  the  United  States,  although  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  if  the  remedy  sought  is  by 
a  proceeding  in  rem,  must  be  brought  in  a  District  Court  of  the 
United  States ;  yet,  if  the  suitor  desires  to  sue  upon  the  contract 
in  a  State  court  or  in  a  Circuit  Court  of  the  United  States,  in 
an  action  at  law  in  personam,  he  is  not  precluded  from  so 
doing,  if  he  is  willing  to  forego  the  strict  foreclosure  or  enforce- 
ment of  the  lien  by  a  proceeding  in  rem, 

Haxitime  lienB. — Strictly  speaking,  maritime  liens  exist  solely 
in  admiralty  by  virtue  of  the  maritime  law.  The  State  legis- 
lature has  no  power  or  authority  to  create  by  statute  a  maritime 
lien.  The  exclusive  jurisdiction  conferred  by  the  Constitution 
upon  the  Federal  courts  to  enforce  maritime  liens  doubtless  led 
Congress,  in  promulgating  the  Judiciary  Act,  to  save  to  the 
suitor  his  remedy  in  the  State  courts  by  an  action  in  personam. 
On  this  point  Judge  Clifford,  in  The  Belfast,  7  Wall.  (U.  S.) 
624,  observes: 

"  State  legislatures  have  no  authority  to  create  a  maritime 
lien,  nor  can  they  confer  any  jurisdiction  upon  a  State  court  to 
enforce  such  a  lien  by  a  suit  or  proceeding  in  rem,  as  practised 
in  the  Admiralty  Courts.  Observe  the  language  of  the  saving 
clause  under  consideration  (§  9  of  the  Judiciary  Act  of  1789). 
It  is  to  suitors  and  not  to  the  State  courts,  nor  to  the  Circuit 
Courts  of  the  United  States.  Examined  carefully,  it  is  evident 
that  Congress  intended  by  that  provision  to  allow  the  party  to 
seek  redress  in  the  admiralty,  if  he  saw  fit  to  do  so,  but  not  to 
make  it  compulsory  in  any  case  where  the  common  law  is  com- 
petent to  give  him  a  remedy.  Properly  construed,  a  party  under 
that  provision  may  proceed  in  rem  in  the  admiralty,  or  he  may 
bring  a  suit  in  personam  in  the  same  jurisdiction,  or  he  may 
elect  not  to  go  into  the  admiralty  at  all  and  may  resort  to  his 
common-law  remedy  in  the  State  courts,  or  in  the  Circuit  Court 
of  the  United  States,  if  he  can  make  proper  parties  to  give  that 
court  jurisdiction  of  his  case." 

Canal  boat. — It  has  been  held  that  the  State  courts  will  take 
judicial  notice  of  the  fact  that  a  canal  boat  engaged  in  the 
carrying  trade  between  New  York  city  and  points  on  the  Erie 
canal,  which  is  wholly  within  the  State,  and  which  must  be  towed 
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through  the  Hudson  river,  navigable  waters  of  the  United  States 
flowing  into  the  Atlantic  ocean,  is  not  a  vessel  which  can  navi- 
gate the  high  seas,     ^fatter  of  Uaines,  52  App.  Div.  650. 

A  contract  to  repair  such  canal  boat,  where  the  work  was 
done  at  an  inland  point  in  Niagara  county  on  the  Erie  canal, 
is  not  a  "  maritime  contract "  within  the  meaning  of  the  Lien 
Law  of  1897  (§§  30-35),  and  a  lien  for  work  done  under  such  a 
contract  may  be  enforced  in  the  State  courts.     Ih. 

In  the  case  above  referred  to,  the  court  cited  the  following 
authorities  as  to  what  constitutes  a  maritime  contract  and  mari- 
time jurisdiction.  The  Glide,  167  U.  S.  606;  Poole  v.  Kermity 
59  N.  Y.  554 ;  Sheppard  v.  Steele,  43  N.  Y.  52 ;  Brookman  v. 
Hammill,  43  N.  Y.  554;  King  v.  Greenway,  71  N.  Y.  413; 
Fralick  v.  Beits,  13  Hun,  632;  Ex  parte  Boyer,  109  U.  S.  629; 
Matter  of  Gamctt,  141  U.  S.  1;  The  Belfast,  7  Wall.  (U.  S.) 
624. 

Section  30  of  the  Lien  Law  of  1897  and  subsequent  sections 
were  intended  as  a  re-enactment  and  revision  of  Laws  1864, 
chap.  412,  applicable  to  liens  upon  boats  navigating  the  canals 
in  the  State  of  New  York. 

Salvor's  lien. —  If  a  lien  is  claimed  for  salvage,  it  must  exist, 
in  the  absence  of  any  contract,  express  or  implied.  In  every 
other  case  a  lien  must  rest  upon  a  contract,  and  the  value  of  the 
labor  or  services  or  the  stipulated  price  agreed  to  be  paid  there- 
for constitutes  the  extent  of  the  lien. 

A  contract,  if  pleaded  in  a  case  of  salvage,  would,  if  estab- 
lished, constitute  a  bar  to  the  claim  for  salvage.  Hennessy  v. 
Ship  Versailles,  1  Curtis  C.  C.  353.  If  it  appears,  however, 
that  labor,  in  connection  with  salvage  services,  were  performed 
pursuant  to  an  express  contract  for  a  price  agreed  upon,  the 
person  so  performing  would  not  be  precluded  from  asserting  a 
lien  upon  the  property  upon  which  the  labor  was  expended. 
Such  a  claim  would  not  constitute  a  salvor^s  lien.  If  the  claim 
is  for  salvage,  it  must  appear  that  the  services  were  rendered 
voluntarily,  not  upon  request,  and  independent  of  any  contract. 
The  amount  of  salvage  must  always  be  fixed  by  the  court,  for 
there  is  no  contract  upon  which  it  can  be  based.  In  fixing  the 
award  in  a  claim  for  salvage  the  court  must  be  guided  by  the 
following  elements  established  by  the  evidence:  (1)  The  value 
of  the  property;  (2)  the  peril;  (3)  the  risk  incurred  by  the 
person,  or  the  property  employed;  (4)  the  duration  and  severity 
of  the  labor;  (5)  the  promptness  and  skill  exhibited.  Hennessy 
V.  Ship  Versailles,  1  Curtis  C.  C.  353. 
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It  will  be  observed  that  a  lien  for  salvage  is  not  measured  as 
payment  for  mere  work  and  labor.  The  services  are  specula- 
tive wholly.  If  the  property  is  not  saved  there  can  be  no  re- 
covery in  personam  for  the  labor  expended  in  the  effort  to  save, 
because  there  is  no  agreement  and  no  request.  It  is  altogether 
a  maritime  service  and  must  be  rendered:  (1)  On  the  sea; 
(2)  on  the  coast,  or  (3)  on  a  public  navigable  river  or  lake  where 
interstate  or  foreign  commerce  is  carried  on.  The  amount 
awarded  must  be  sufficiently  liberal  to  encourage  prompt  and 
hmnane  action,  but  not  so  great  as  to  provoke  avarice,  or  to 
enable  the  salvor  "  to  devour  what  the  ocean  has  spared.^' 

A  lien  for  salvage  is  governed  by  the  law  of  the  ocean,  which 
recognizes  a  principle  which  does  not  exist  and  finds  no  recogni- 
tion in  remedies  to  recover  for  labor  and  services  rendered  on 
land.  A  lien  or  claim  for  services  rendered  upon  land  must 
rest  upon  an  agreement  or  upon  a  request.  On  this  point  Chief 
Justice  Marshfdl  says: 

"  If  the  property  of  an  individual  on  land  be  exposed  to  the 
greatest  peril  and  be  saved  by  voluntary  exertions  of  any  person 
whatever,  if  valuable  goods  be  rescued  from  a  house  in  flames 
at  the  imminent  hazard  of  life  by  the  salvor,  no  remuneration 
in  the  shape  of  salvage  is  allowed.^^  The  Blaireau,  2  Cranch 
(U.  S.),  266. 

Nor  can  a  recovery  be  had  even  upon  a  quantum  meruit  or 
for  the  cost  and  expense  actually  incurred  in  saving  property, 
upon  land,  unless  a  request,  either  express  or  implied,  on  the 
part  of  the  owner  be  shown.  This  principle  is  clearly  illus- 
trated in  the  famous  "  Wheat  Stack  case.^'  Jackson  v.  Barthol- 
omew, 20  Johns.  28. 

But  under  the  maritime  law  a  claim  for  salvage  is  based 
solely  upon  voluntary  services  in  the  absence  of  any  request  or 
legal  obligation  te  render  service  or  assistance.  Compensation 
to  the  salvor  must  be  secured  by  a  proceeding  in  rem  against 
the  property  saved,  and  from  proceeds  of  its  sale,  compensa- 
tion and  reward  will  be  allowed  by  the  court  to  compensate  those 
who  have  risked  their  lives  and  property  to  preserve  it.  Where 
a  claim  for  preserving  wrecked  or  derelict  property  is  based 
upon  contract  there  can  be  claim  for  salvage,  strictly  speaking, 
but  a  claim  for  money  due  upon  the  contract  in  an  action  in 
personam.  In  the  absence  of  a  contract,  express  or  implied,  a 
salvor^s  lien  will  be  established  only  in  admiralty  in  a  proceed- 
ing in  rem.     The  nineteenth  admiralty  rule  adopted  by  the 
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United  States  Supreme  Court  with  respect  to  claims  for  salvago 
provides  as  follows : 

Bule  19.  Salvage. —  In  all  suits  for  salvage,  the  suit  may  be  in 
rem  against  the  property  saved  or  the  proceeds  thereof,  or  in  personam 
against  the  party  at  whose  request  and  for  whose  benefit  the  salvage 
service  has  been  performed. 

If  compensation  for  salvage,  however,  is  fixed  by  a  contract 
dependent  on  success,  such  a  contract,  though  it  does  not,  strictly 
speaking,  create  a  purely  salvor's  lien,  is  recognized  within  the 
19th  admiralty  rule,  and  will  be  enforced  as  a  maritime  contract 
in  admiralty.     The  Elfrida,  172  U.  S.  186. 

Where  derelict  property  off  shore  has  been  saved  under  an 
agreement  with  the  owner,  there  can  be  no  claim  for  salvage  in 
admiralty,  because  the  agreement  precludes  a  technical  claim 
for  salvage.  But  the  contract  for  labor  and  services  in  rescuing 
the  wrecked  vessel  may  be  enforced  in  an  action  in  personam 
in  the  State  court.  Merritt  &  Chapman  D.  Co,  v.  Tice,  77  App. 
Div.  326. 

§  31.  Lien  on  vessel  causing  damage.—  When  a  vessel 
shall  have  sustained  damage  by  any  other  vessel 
through  the  negligence  or  willful  misconduct  of  the 
person  navigating  such  vessel,  to  the  e5;tent  of  fifty 
dollars,  the  owner  of  the  damaged  vessel  shall  have  a 
lien,  unless  a  lien  is  given  therefor  by  maritime  law, 
upon  the  vessel  causing  the  damage,  her  tackle,  apparel 
and  furniture,  to  the  extent  of  such  damage,  which 
shall  be  deemed  a  debt  for  the  purposes  of  this  article, 
and  the  master,  owner,  agent  or  consignee  of  the  dam- 
aged vessel  may  enforce  such  lien  in  like  manner  and 
with  like  effect  as  in  case  of  other  liens  created  by  this 
article ;  but  a  notice  of  the  lien  must  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  such  damage  is  sus- 
tained, and  proceedings  to  enforce  the  lien  must  be 
commenced  within  ten  days  after  the  damage  has  been 
done,  or  such  damage  shall  cease  to  be  a  lien  upon  such 
vessel.    But  il  such  damage  is  sustained  in  either  of 
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the  counties  of  New  York,  Kings  or  Queens  such  notice 
shall  be  filed  in  the  oflSce  of  the  clerk  of  the  city  and 
county  of  New  York,  and  if  the  vessel  causing  such 
damage  is  built,  used  or  fitted  for  the  navigation  of 
any  of  the  canals  or  lakes  of  the  state,  a  certified  copy 
of  such  notice  shall  be  filed  in  the  oflSce  of  the  comp- 
troller as  provided  in  the  next  section. 

§  32.  Notice  of  lien,  when  to  be  filed —  Every  debt 
specified  in  section  thirty  shall  cease  to  be  a  lien  upon 
such  vessel,  unless  the  lienor  shall,  within  thirty  days 
after  it  is  contracted,  file  a  notice  of  lien,  containing  the 
name  of  the  vessel,  the  name  of  the  owner,  if  known, 
the  particulars  of  the  debt  and  a  statement  of  the 
amount  claimed  to  be  due  from  such  vessel,  and  veri- 
fied by  the  lienor,  his  legal  representative,  agent  or  as- 
signee, to  be  true  and  correct,  if  the  debt  is  based  upon 
a  written  contract,  a  copy  of  such  contract  shall  be  at- 
tached to  such  notice.  The  notice  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  in  which  the  debt  was 
contracted.  But  if  the  debt  was  contracted  in  either 
of  the  counties  of  New  York,  Kings  or  Queens,  such 
notice  shall  be  filed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York.  If  the  vessel  is  built,  used  or 
fitted  for  the  navigation  of  any  of  the  canals  or  lakes 
of  the  state,  the  lienor  shall  immediately  after  filing 
the  notice  in  the  county  clerk's  office,  file  a  copy  thereof 
in  the  office  of  the  comptroller  of  the  state,  duly  certi- 
fied by  the  county  clerk  in  whose  office  the  original 
notice  is  filed. 

§83.  Duration  of  lien — Every  lien  for  a  debt  shall 
cease  if  the  vessel  navigates  the  western  or  northwest- 
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ern  lakes,  or  either  of  them,  or  the  Saint  Lawrence 
river,  at  the  expiration  of  six  months  after  the  first  of 
January  next  succeeding  the  time  when  the  debt  was 
contracted,  and  in  case  of  any  other  vessel,  at  the  expi- 
ration of  twelve  months  after  the  debt  was  contracted. 
If,  upon  the  expiration  of  the  time  herein  limited  in 
either  of  such  cases,  such  vessel  shall  be  absent  from  the 
port  at  which  the  debt  was  contracted,  the  lien  shall 
continue  until  the  expiration  of  thirty  days  after  the  re- 
turn of  such  vessel  to  such  port.  If  proceedings  are 
instituted  for  the  enforcement  of  the  lien  within  the 
time  herein  limited,  such  lien  shall  continue  until  the 
termination  of  such  proceedings. 

§  34.  Assignment  of  lien.—  A  lien,  a  notice  of  which 
has  been  filed  pursuant  to  the  provisions  of  this  article, 
may  be  assigned  by  a  written  instrument  duly  acknowl- 
edged and  filed  in  the  same  place  where  the  notice  of 
the  lien  was  filed.  The  assignment  shall  specify  the 
debt  upon  which  the  lien  is  founded,  the  date  of  the 
filing  of  the  notice  thereof  and  the  assignee.  Such  as- 
signment and  the  name  of  the  assignee  shall  be  entered 
by  the  clerk  opposite  the  original  entry  of  such  lien, 
and  after  the  filing  of  such  assignment,  but  not  other- 
wise, the  assignee  may  enforce  the  lien  in  like  manner 
as  the  assignor  could  have  done. 

§  35.  Enforcement  of  liens.— If  a  lien,  created  by  virtue 
of  this  article,  is  founded  upon  a  maritime  contract, 
it  can  be  enforced  only  by  proceedings  in  the  courts  of 
the  United  States,  and  in  any  other  case,  in  the  courts 
of  this  state,  in  the  manner  provided  by  the  code  of 
civil  procedure. 
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CODE  PROVISIONS  AS  TO  LIENS  ON  VESSELS. 

[Laws  1897,  Chap.  419— Code  of  Civil  Procedure,  Chap.  22,  §§  3419-3441.] 
PBOCEEDINGS  TO  ENFOBCE  HENS  ON  VESSELS. 

Section  3419.  Enforcement  of  liens  on  vessels. 

3420.  Application  for  warrant. 

3421.  Undertaking  to  accompany  application. 

3422.  Warrant;  execution  thereof. 

3423.  Order  to  show  cause ;  contents ;  service. 

3424.  Notice  of  service  to  be  published  and  served. 

3425.  Proceedings  upon  return  of  order  to  show  cause. 
342C.  Order  of  sale. 

3427.  Sale  and  proceeds. 

3428.  Notice  of  the  distribution  of  the  proceeds  of  sale. 

3429.  Liens  for  which  no  warrants  are  issued. 

3430.  Contested  claims. 

3431.  Trial  of  issues  and  appeal. 

3432.  Distribution  of  proceeds. 

3433.  Payment  of  Uncontested  claims. 

3434.  Court  may  invest  proceeds;  distribution  of  surplus. 

3435.  Application  for  a  discharge  of  warr^int. 

3436.  Undertaking  to  accompany  application  for  discharge. 

3437.  Discharge  of  warrant. 

3438.  Action  on  undertaking. 

3439.  Costs  of  proceedings. 

3440.  Sheriff  must  return  warrant. 

3441.  Discharge  of  lien  before  issue  of  warrant. 

§  3419.  Enforcement  of  liens  on  vessels.— Liens  on  ves- 
sels, created  by  virtue  of  article  two  of  the  lien  law, 
and  not  based  upon  a  maritime  contract,  may  be  en- 
forced as  prescribed  in  this  title. 

§  3420.  Application  for  warrant.—  The  lienor  may  make 
a  written  application  to  a  justice  of  the  supreme  court, 
at  chamber8>  in  the  judicial  district  in  which  the  lienor 
resides  or  in  a  county  adjoining  such  district,  for  a 
warrant  to  enforce  a  lien  on  a  vessel  and  to  collect  the 
amount  thereof. 


Digitized  by  LjOOQ IC 


190  Code  Civil  Procedure,  Sec.  3421. 

The  application  shall  specify : 

1.  By  whom  and  when  such  debt  was  contracted  and 
for  what  vessel;  and  the  name  and  residence  of  the 
owner  of  the  vessel,  if  known. 

2.  The  items  composing  the  debt  and  the  amount 
claimed. 

3.  That  the  debt  is  justly  due  the  applicant  over  and 
above  all  payments  and  just  deductions. 

4.  Any  assignment  or  transfer  of  the  debt  which  may 
have  taken  place  since  it  was  contracted. 

5.  When  and  where  the  notice  of  lien  was  filed. 

The  application  shall  be  verified  in  the  same  manner 
as  a  pleading  in  a  court  of  record. 

§  3421.  Undertaking  to  accompany  application.—  Such 
application  shall  be  accompanied  by  an  undertaking  in 
the  sum  of  at  least  one  hundred  dollars,  to  be  approved 
by  such  justice  and  filed  in  the  ofl5ce  of  the  clerk  of  the 
county  where  the  notice  of  lien  is  filed,  with  at  least 
one  surety,  who  shall  be  a  resident  and  freeholder 
within  the  state,  to  the  effect  that  if  it  is  finally  ad- 
judged that  the  applicant  was  not  entitled  to  the  war- 
rant, he  will  pay  all  costs  which  may  be  awarded 
against  him,  not  exceeding  the  amount  specified  in  the 
undertaking,  and  any  damages  sustained  by  reason  of 
the  seizure  of  the  vessel  under  such  warrant,  not  to 
exceed  fifty  dollars. 

§  3422.  Warrant;  execution  thereof.—  Thereupon,  such 
justice  shall  issue  a  warrant  to  the  sheriff  of  the  county 
where  such  vessel  may  be,  or,  generally,  to  the  sheriff 
of  any  county,  specifying  the  amount  of  the  claim,  and 
the  names  of  the  persons  making  the  claim  and  com- 
manding him  to  seize  and  safely  keep  such  slip  or  ves- 
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sel,  her  tackle,  apparel  and  furniture,  to  satisfy  such 
claim,  if  established  to  be  a  lien  upon  the  vessel  accord- 
ing to  law,  and  within  ten  days  after  the  seizure  to 
make  return  of  his  proceedings  under  the  warrant  to 
such  justice.  The  sheriff  shall  forthwith  execute  such 
warrant,  and  keep  the  vessel,  her  tackle,  apparel  and 
furniture  to  be  disposed  of  according  to  law.  In  his 
return  the  sheriff  shall  state  also  whether  he  has  seized 
such  vessel  by  virtue  of  any  other  warrant,  and  if  so, 
in  whose  behalf  and  for  what  sum  such  warrant  was 
issued  and  the  time  of  its  receipt  by  him. 

§  3423.  Order  to  show  cause;  contents;  service.— At  the 
time  of  issuing  such  warrant  the  justice  shall  grant  an 
order  to  show  cause,  why  the  vessel  seized  by  virtue 
of  such  warrant  should  not  be  sold  to  satisfy  the  lien 
specified  in  the  application.  Such  order  shall  be  re- 
turnable not  less  than  eight  days  after  the  service 
thereof,  as  required  in  this  section,  before  the  justice 
and  at  the  time  and  place  mentioned  therein.  It  shall 
be  directed  to  the  master  or  other  person  in  charge  of 
the  vessel  seized  and  to  tHe  owner  and  consignee 
thereof,  if  known.  A  copy  of  such  order  and  the  ap- 
plication for  the  warrant  shall  be  served  personally 
upon  the  master  or  other  person  in  charge  of  such  ves- 
sel at  the  time  of  the  execution  of  such  warrant;  and 
personally  upon  the  owner  and  consignee  of  such  ves- 
sel if  a  resident  of  the  state,  or  if  not  a  resident  of  the 
state,  by  mail  addressed  to  such  owner  or  consignee  at 
his  last  known  place  of  residence,  within  ten  days  after 
the  execution  of  such  warrant. 

§  3424.  Notice  of  service  to  be  published  and  served.— 
Within  three  days  after  the  issue  of  the  warrant,  the 
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applicant  shall  cause  a  notice  to  be  published  once  in 
each  week  for  two  consecutive  weeks,  in  a  newspaper 
published  in  the  county  where  the  vessel  was  seized, 
stating  the  issuance  of  the  warrant,  the  date  thereof, 
the  amount  of  the  claim  specified  therein,  the  name 
of  the  applicant,  and  the  time  and  place  of  the  return 
of  the  order  to  show  cause  granted  as  prescribed  in 
this  title.  If  the  vessel  seized  is  used  to  navigate  any 
of  the  canals  or  lakes  of  the  state,  a  copy  of  such  notice 
shall  be  served  personally,  or  by  mail,  within  ten  days 
after  the  first  application,  upon  all  persons  who  have 
filed  claims  or  liens  against  such  vessel,  by  mortgage 
or  otherwise  in  the  ofl5ce  of  the  comptroller  of  the  state. 

§  3425.  Proceedings  upon  return  of  order  to  show  cause. 
—  At  the  time  and  place  mentioned  in  the  order  to 
show  cause,  the  master  or  other  person  in  charge  of 
such  vessel,  the  owner  or  consignee  thereof,  or  any 
other  person  interested  therein,  may  apply  and  contest 
the  claim  of  the  lienor  as  contained  in  the  application 
for  a  warrant,  by  filing  with  the  justice  an  affidavit 
controverting  any  material  allegation  contained  in  the 
notice  of  lien  or  the  application  of  the  lienor.  The  is- 
sue so  raised  shall  be  tried  as  are  other  issues  in  a 
court  of  record,  without  a  jury,  before  the  justice 
granting  the  order  at  a  time  to  be  fixed  by  him,  or  they 
may  be  referred  by  him  to  a  referee,  to  be  heard  and 
determined. 

§  3426.  Order  of  sale.—  An  order  may  be  made  by  the 
justice  before  whom  the  order  to  show  cause  was  re- 
turnable, for  the  sale  of  the  vessel,  her  tackle,  apparel 
and  furniture,  in  the  following  cases : 

1.  In  case  the  master,  owner,  consignee  or  other  per- 
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son  interested  in  the  vessel  does  not  appear  upon  the 
return  day  and  contest  the  claim  of  the  lienor,  and 
proof  is  made  of  the  service  of  the  order  to  show  cause 
and  the  application  and  of  the  publication  of  the  notice 
and  the  service  thereof,  as  required  in  this  title,  and 
due  proof  is  made  of  the  validity  and  amount  of  such 
claim; 

2.  In  case  a  trial  is  had  of  the  issues  raised,  and  it  is 
determined  that  the  lien  is  valid  and  the  amount 
claimed  by  the  lienor  or  some  part  thereof  is  due. 

Such  order  shall  direct  the  sheriff  who  seized  the 
vessel  to  sell  the  same  and  her  tackle,  apparel  and  fur- 
niture, to  satisfy  the  liens  established  on  the  hearing, 
and  pay  the  costs  and  expenses  necessarily  incurred  in 
the  proceedings  as  prescribed  in  this  title.  The  rights 
of  mortgagees  whose  mortgages  have  been  filed  ac- 
cording to  law,  prior  to  the  filing  of  the  notice  of  lien, 
on  account  of  which  the  order  of  sale  is  granted,  shall 
not  be  affected  by  the  sale  of  such  vessel  pursuant  to 
such  order. 

§  3427.  Sale  and  proceeds.— Within  ten  days  after  the 
receipt  of  the  order  of  sale,  the  sheriff,  unless  the  order 
be  sooner  vacated  or  the  lien  discharged,  shall  sell  the 
vessel  seized,  her  tackle,  apparel  and  furniture,  upon 
notice,  and  in  the  manner  prescribed  by  law  for  the 
sale  of  personal  property  upon  execution  issued  out 
of  a  court  of  record.  He  shall  make  a  return  to  the 
justice  granting  the  order,  of  his  proceedings  there- 
under, and  shall,  after  deducting  his  fees  and  expenses 
in  seizing,  preserving,  watching  and  selling  the  vessel, 
pay  into  court  the  remaining  proceeds  of  the  sale. 
13 
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§  84S8.  Notice  of  the  distribution  of  the  proceeds  of  sale. 
—  The  justice  granting  the  order  of  sale,  upon  receiv- 
ing such  proceeds,  shall  order  a  notice  to  be  published 
once  a  week  for  three  successive  weeks  in  the  same 
newspaper  in  which  the  notice  of  seizure  was  published, 
requiring  all  persons  having  liens  upon  the  vessel  un- 
der article  two  of  the  lien  law,  and  the  master,  owner, 
agent  or  consignee  thereof,  and  all  other  persons  in- 
terested therein,  to  appear  before  him,  or  a  referee 
appointed  by  him,  at  the  time  and  place  specified  in 
such  notice,  not  less  than  thirty  nor  more  than  forty 
days  from  the  first  publication  thereof,  to  attend  a  dis- 
tribution of  such  proceeds.  Such  justice  may  appoint 
a  referee  to  make  such  distribution. 

§  3429.  Liens  for  which  no  warrants  are  issued.—  A  per- 
son who  has  a  lien  under  article  two  of  the  lien  law, 
against  the  vessel  so  sold,  and  has  made  no  applica- 
tion for  a  warrant  thereon,  may  present  to  and  file 
with  the  justice  or  referee  at  the  time  and  place  speci- 
fied in  the  notice  of  distribution  of  such  proceeds,  a 
verified  statement  of  the  facts  and  allegations  required 
to  be  stated  in  the  application  for  a  warrant.  And 
thereupon  such  lien  shall  be  determined,  with  the  same 
effect  as  if  a  warrant  had  been  issued  to  enforce  such 
lien. 

§  3430.  Contested  claims —  The  master,  owner,  agent 
or  consignee  pf  the  vessel,  or  any  person  having  an 
interest  in  the  proceeds  before  final  distribution 
thereof,  may  contest  any  claim  made  against  the  ves- 
sel or  its  proceeds,  by  filing  with  such  justice  a  written 
answer,  verified  as  a  pleading  in  a  court  of  record,  des- 
ignating the  claims  contested  and  controverting  any 
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material  allegation  of  the  notice  of  lien,  application  for 
a  warrant  or  statement  of  lien,  and  setting  up  any 
other  matter  in  defense  thereto.  A  copy  of  such  an- 
swer shall  be  served  within  five  days  from  such  filings 
upon  the  person  whose  claim  is  contested,  or  his  at- 
torney. 

If  the  answer  does  not  contain  any  matter  of  de- 
fense to  the  claim,  it  may  be  stricken  out  on  motion  of 
any  person  who  has  filed  a  notice  of  lien  against  the 
vessel. 

§  3431.  Trial  of  issues  and  appeal.— The  issues  raised 
by  any  such  answer  shall  be  tried  in  the  same  manner 
as  issues  are  tried  in  a  court  of  record  without  a  jury, 
before  such  justice  at  a  time  and  place  to  be  fixed  by 
him,  or  they  may  be  referred  by  such  justice  to  a 
referee,  to  hear  and  determine.  An  appeal  may  be 
taken  from  the  decision  of  such  justice  or  referee  as 
in  a  civil  action  in  a  court  of  record.  On  such  appeal  the 
decision  upon  the  law  and  the  facts,  may  be  reversed, 
modified  or  a  new  trial  ordered.  Costs,  upon  appeal^ 
shall  be  allowed,  as  in  the  case  of  an  appeal  from  a 
judgment  in  a  court  of  record,  and  judgment  may  be 
rendered  therefor. 

§  3432.  Distribution  of  proceeds.— Upon  the  determi- 
nation of  all  the  claims  presented,  the  justice  or  referee 
shall  make  an  order  of  distribution  of  the  proceeds. 
The  order  shall  direct  the  payment  of  the  claims  found 
.  to  be  subsisting  liens  upon  such  vessel  or  proceeds, 
with  all  costs,  expenses  and  allowances,  in  the  order 
of  the  priority  of  filing  the  notices  of  such  liens,  aa 
provided  in  article  two  of  the  lien  law.    Such  costs,  ex- 
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penses  and  allowances  shall  be  in  the  discretion  of  the 
justice,  except  as  otherwise  provided  in  this  title. 

§  3433.  Payment  of  uncontested  claims.—  Any  uncon- 
tested claims,  entitled  to  priority  of  payment  over  the 
claims  which  are  contested,  shall,  on  motion  of  the  par- 
ties interested,  be  paid  with  costs,  in  the  order  of  their 
respective  priorities,  without  awaiting  the  deterinina- 
tion  of  such  contest.  If  at  any  time  it  is  made  to  ap- 
pear that  after  the  payment  of  all  prior  uncontested 
claims  and  their  respective  costs,  and  after  deducting 
an  amount  suflBcient  to  pay  all  prior  contested  claims 
and  costs,  that  there  remains  a  surplus  of  proceeds  ap- 
plicable to  the  payment  of  any  subsequent  uncon- 
tested claims,  such  claims  may  on  notice  to  all  the  par- 
ties interested  be  paid  out  of  the  surplus  with  costs, 
without  awaiting  the  determination  of  such  contest. 

§  3434.  Distribution  of  surplus.—  If  upon  payment  of 
all  claims  established  as  liens  against  the  vessel  from 
the  proceeds  of  its  sale,  a  surplus  remains,  it  may  be 
distributed  by  the  court  to  the  persons  entitled  thereto, 
after  a  hearing  and  the  publication  of  a  notice  by  the 
applicants  for  the  same  time  and  in  the  same  manner 
as  the  notice  of  seizure  is  required  by  this  title  to  be 
published.  Such  notice  shall  specify  the  amount  of 
the  surplus  proceeds,  the  names  of  the  persons  apply- 
ing therefor,  the  name  of  the  vessel  from  the  sale  of 
which  the  same  arose,  the  date  of  the  sale  and  the  time 
and  place  when  the  hearing  will  be  held  and  the  dis- 
tribution of  the  surplus  made. 

§  3435.  Application  for  a  discharge  of  warrant.—  The 
owner,  consignee,  agent  or  master  of  any  vessel  so 
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seized,  or  any  person  interested  therein,  may  at  any 
time  before  the  sale  of  the  vessel  under  this  title,  apply 
in  person  or  by  attorney  to  the  justice  issuing  the  war- 
rant, on  at  least  one  day's  notice  to  the  lienor  or  his 
attorney,  for  an  order  discharging  the  same  on  giving 
an  undertaking  therefor.  Such  notice  shall  specify  the 
names,  places  of  residence  and  places  of  business  of  the 
proposed  sureties  upon  such  undertaking. 

§  3436.  Undertaking  to  accompany  application  for  dis- 
charge.—  The  application  shall  be  accompanied  by  an 
undertaking  to  the  lienor  executed  by  at  least  two  sure- 
ties in  a  sum  at  least  twice  the  amount  specified  in  the 
warrant,  to  the  effect  that  the  person  making  the  ap- 
plication for  the  discharge  of  the  vessel  will  pay  the 
amount  of  all  claims  and  demands  which  shall  be  es- 
tablished to  be  due  to  the  person  in  whose  behalf  the 
warrant  was  issued,  and  to  have  been  a  subsisting  lien 
on  the  vessel  at  the  time  of  its  issue.  The  undertaking 
when  found  suflRcient,  must  be  approved  by  the  justice 
to  whom  the  application  is  made  as  to  the  sufficiency  of 
the  sureties,  and  the  lienor  may  examine  the  sureties 
as  to  their  sufficiency  at  such  time  and  places  as  may 
be  fixed  by  such  justice. 

§  3437.  Discharge  of  warrant —  When  such  undertak- 
ing shall  have  been  executed,  approved  and  delivered 
to  the  lienor  and  the  taxed  fees  of  the  sheriff  upon  the 
seizure  and  detention  of  the  vessel  have  been  paid» 
the  justice  shall  make  an  order  discharging  the  war- 
rant, and  no  further  proceedings  against  the  vessel 
seized  shall  be  had  under  this  article  founded  upon  any 
demand  secured  by  such  undertaking. 
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§  3438.  Action  on  undertaking.—  The  undertaking  may 
be  prosecuted  by  action  in  any  court  having  jurisdic- 
tion thereof,  at  any  time  within  three  months  after  its 
delivery,  but  not  afterward.  If,  in  such  action  it  is 
found  that  any  sum  is  due  the  plaintiff  which  was  a 
subsisting  lien  upon  the  vessel  at  the  time  the  notice 
of  lien  was  filed,  the  plaintiff  shall  have  judgment  for 
the  recovery  of  the  same  with  the  costs  and  disburse- 
ments of  the  action  and  the  costs  of  the  proceedings 
for  the  seizing  of  the  vessel  and  shall  have  execution 
therefor.  If  it  is  found  in  such  action  that  no  such 
lien  existed,  judgment  shall  be  rendered  against  the 
plaintiff  for  the  costs  and  disbursements  of  the  action 
and  the  costs  of  the  proceedings,  including  the  amount 
paid  the  sheriff  in  the  discharge  of  the  vessel  from  the 
warrant. 

§  3439.  Costs  of  proceedings —  The  costs  of  the  pro- 
ceedings in  addition  to  the  disbursements  shall  be: 
For  filing  notice  of  lien,  two  dollars.  For  applying 
for  and  procuring  a  warrant  if  the  lien  is  fifty  dollars 
or  under,  ten  dollars ;  if  the  lien  exceeds  fifty  dollars 
and  is  not  more  than  two  hundred  and  fifty  dollars, 
twenty  dollars;  if  the  lien  exceeds  two  hundred  and 
fifty  dollars,  and  is  not  more  than  one  thousand  dollars, 
thirty  dollars ;  if  the  lien  exceeds  one  thousand  dollars, 
forty  dollars.  For  attending  proceedings  upon  the  dis- 
charge of  the  warrant  on  the  execution  of  an  under- 
taking, ten  dollars. 

The  sheriff  shall  be  entitled  in  any  such  proceedings 
to  the  following  fees  and  expenses :  For  serving  war- 
rant, one  dollar.  For  return  of  the  same,  one  dollar. 
The  necessary  sums  paid  by  him  for  the  expense  of 
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keeping  the  vessel  in  custody,  not  exceeding  two  dollars 
and  fifty  cents  for  each  day.  The  sheriff  shall  not  re- 
ceive any  other  or  greater  sums  for  any  service  ren- 
dered by  him  in  any  proceeding  under  this  title,  nor 
shall  he  be  allowed  expense  of  custody  of  the  vessel 
upon  more  than  one  warrant  at  the  same  time.  All 
costs,  disbursements  and  fees  shall  be  verified  by  affi- 
davit and  adjusted  by  the  justices  issuing  the  warrant. 

§  3440.  Sheriff  must  return  warrant.—  A  sheriff  to 
whom  a  warrant  may  have  been  delivered  pursuant  to 
the  provisions  of  this  title,  may  be  compelled  by  an 
order  made  by  the  justice  issuing  it,  to  return  such 
warrant  with  his  proceedings  thereon  and  pay  over 
moneys  in  his  hands,  and  to  take  any  necessary  steps 
for  the  safety  of  the  vessel,  pursuant  to  any  order  for 
that  purpose.  Obedience  to  such  order  may  be  en- 
forced by  attachment  against  the  sheriff  on  the  appli- 
cation of  any  person  interested  therein. 

§  3441.  Discharge  of  lien  before  issue  of  warrant.— When 
any  notice  of  lien  shall  have  been  filed  under  this  article 
and  no  warrant  has  been  issued  to  enforce  the  same, 
any  person  interested  in  the  vessel,  may  apply  to  any 
justice  of  the  supreme  court  for  leave  to  discharge 
the  lien  upon  giving  an  undertaking  therefor  to  the 
lienor.  The  application  shall  be  in  writing,  and  shall 
state  the  amount  of  the  lien  claimed  and  the  grounds 
of  the  defense  thereto,  and  the  names  of  the  persons 
proposed  as  sureties  on  such  undertaking,  with  their 
respective  residences  and  places  of  business.  Upon 
presenting  such  application  with  proof  that  a  copy 
thereof,  with  at  least  five  days'  notice  of  the  time  and 


Digitized  by  LjOOQ IC 


200  Code  Civil  Procedure,  Sec.  3441. 

place  of  presenting  the  same,  has  been  served  upon 
the  lienor,  such  justice  may,  if  no  just  cause  be  shown 
in  opposition  thereto,  authorize  the  execution  of  such 
undertaking,  which  shall  be  to  the  same  effect  as  an 
undertaking  required  in  this  article  upon  the  applica- 
tion to  discharge  a  warrant,  and  an  action  may  be 
brought  thereon  in  like  manner.  At  the  time  of  the 
presentation  of  such  application  the  sureties  proposed 
in  such  undertaking  shall  justify  before  such  justice. 
When  such  undertaking  has  been  executed  and  ap- 
proved by  such  justice  and  delivered  to  the  lienor,  the 
justice  shall  direct  the  clerk  with  whom  the  notice  of 
lien  is  filed  to  mark  the  same  as  discharged,  and  it  shall 
cease  to  be  lien  upon  such  vessel. 

§  3.  The  laws  enumerated  in  the  schedule  hereto  an- 
nexed are  repealed.  Such  repeal  shall  not  revive  a  law 
repealed  by  any  law  hereby  repealed,  but  shall  include 
all  laws  amendatory  of  the  laws  hereby  repealed. 

§  4.  The  repeal  of  a  law  or  any  part  of  it,  specified 
in  the  annexed  schedule,  shall  not  affect  or  impair  any 
act  done  or  right  accruing,  accrued  or  acquired  under 
or  by  virtue  of  the  laws  so  repealed,  but  the  same  may 
be  asserted,  enforced  or  prosecuted  as  fully  and  to  the 
same  extent,  as  if  such  laws  had  not  been  repealed. 
And  all  actions  and  proceedings  commenced  under  or 
by  virtue  of  any  provision  of  a  law,  so  repealed,  and 
pending  immediately  prior  to  the  taking  effect  of  this 
act,  may  be  prosecuted  and  defended  to  final  effect  in 
the  same  manner  as  they  might  if  such  provisions  were 
not  repealed. 

§  5.  This  act  shall  take  effect  September  first,  eigh- 
teen hundred  and  ninety-seven. 
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SCHEDULE    OF   LAWS   BEPEALED. 

Laws  of         Ohapter  Sections.  Subject 

1862 482 All  except  §§  1,    Enforcement    of    liens 

2, 3,  27,  33.  on  vessels. 

1863 422 1 Amends  L.  1862,  chap. 

482,  §  7. 

1875 392 3,4 Enforcement  of  me- 
chanics^ liens  on  rail- 
road. 

1878 315 6,7,8,9,10,11,     Enforcement     of     me- 

12.  chanics'  liens  on  ac- 

count of  public  im- 
provement. 

1873 334 2..... Amends  L.  1862,  chap. 

482,  §  9. 

1880 440 5,  6,  7, 8,  9, 10. .     Enforcement  of  liens  on 

oil  wells. 

1885 342 All  except  §§  1,    Enforcement     of     me- 

2,  3,  4,  5,  6,  chanics'  liens  on  real 
24,  25.  property. 

1891 ....     255 ... .     6,  7, 8,  9 Amends  L.  1878,  chap. 

315. 

1892 629 ... .     6,  7,  8,  9 Amends  L.  1878,  chap. 

315. 

1895 673 All Amends  L.  1885,  chap. 

342,  §  20. 
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LIEN  LAW  -  ARTICLE  m. 

[Laws  1807,  Chap.  418.] 

UEirS  ON  KOHITMEirrS,  OKA7EST0NES  ANB  CEKETEST 
STBTTCTUBES. 

Section  40.  Liens  on  monuments,  gravestones  and  cemetery  structures. 
4L  Notice  of  lien. 

42.  Proceedings  to  enforce  liens. 

43.  Disposition  of  proceeds  of  sale. 

44.  Duties  of  officers  of  cemetery  associations. 

§  40.  Liens  on  monuments,  gravestones  and  ceme- 
tery structures —  A  person  furnishing  or  placing  in  a 
cemetery  or  burial  ground,  a  monument,  gravestone, 
inclosure  or  other  structure,  has  a  lien  thereon  for  the 
agreed  price  thereof  or  the  part  remaining  unpaid, 
with  interest  from  the  time  the  amount  was  due,  upon 
filing  with  the  superintendent  or  person  in  charge  of 
such  cemetery  or  burial  ground,  a  notice  of  lien  as  pro- 
vided in  this  article. 

§  41.  Notice  of  lien.—  Such  notice  may  be  filed  at  any 
time  after  the  completion  of  the  work,  but  must  be  filed 
within  one  year  after  the  agreed  price  for  furnishing 
or  placing  such  monument,  gravestone,  inclosure  or 
other  structure  becomes  due,  and  shall  state  that  the 
lienor  has  a  lien  on  such  monument,  gravestone,  in- 
closure or  structure  for  the  purchase  price  thereof,  or 
some  unpaid  part  of  such  purchase  price,  with  interest, 
specifying  the  amount  agreed  to  be  paid,  and  the 
amount  unpaid,  with  a  description  of  such  monument, 
gravestone,  inclosure  or  other  structure,  and  the  lo- 
cation of  the  plot  upon  which  it  stands,  and  the  names 
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of  the  persons  with  whom  the  agreement  for  the  pur- 
chase and  erection  of  the  structure,  or  for  the  perform- 
ance of  such  labor  was  made.  The  notice  shall  be 
signed  and  verified  by  the  lienor.  The  lienor  shall, 
within  ten  days  after  the  filing  of  such  notice,  serve 
a  copy  personally,  or  by  mail,  upon  the  person  with 
whom  the  agreement  for  the  purchase  and  erection  of 
such  monument,  gravestone,  or  other  structure,  or  for 
the  performance  of  labor  thereon  was  made,  and  upon 
the  owner  of  the  lot  upon  which  such  monument,  grave- 
stone or  other  structure  is  erected,  if  the  name  and 
residence  of  such  owner  can,  with  reasonable  diligence 
be  ascertained. 

§  42.  Proceedings  to  enforce  liens — After  the  service 
of  such  notice,  an  action  to  recover  the  amount  of  the 
debt  and  to  enforce  a  lien  therefor  may  be  maintained 
by  the  lienor  against  the  person  with  whom  the  agree- 
ment was  made,  for  the  purchase  and  erection  of  such 
monument,  gravestone,  inclosure  or  other  structure  or 
for  the  performance  of  labor  thereon.  If  such  lienor 
succeeds  in  establishing  his  lien,  the  judgment  recov- 
ered may  authorize  him  to  remove  such  monument, 
gravestone,  inclosure  or  other  structure  from  the 
burial-ground  or  cemetery  and  to  sell  the  same  at  pub- 
lic auction  to  satisfy  the  amount  of  such  judgment. 
Notice  of  the  sale  shall  be  published  at  least  ten  days 
before  the  time  thereof,  in  a  newspaper  published  in 
the  town  or  city  where  such  sale  is  to  take  place,  and 
if  no  newspaper  is  published  therein,  in  a  newspaper 
nearest  thereto.  Such  notice  shall  state  the  time  and 
place  of  the  sale,  and  shall  describe  the  property  to  be 
sold.    A  copy  of  such  notice  shall  be  served  personally 
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or  by  mail  at  least  ten  days  before  such  sale  upon  the 
persons  served  with  the  notice  of  lien  as  prescribed  in 
the  preceding  section. 

§  43.  Disposition  of  proceeds  of  sale.— The  lienor  shall, 
out  of  the  proceeds  of  the  sale,  pay  the  expenses 
thereof,  and  the  expenses  of  the  removal  of  such  monu- 
ment, gravestone,  inclosure  or  other  structure  from  the 
cemetery  or  burial  ground,  not  exceeding  fifty  dollars, 
if  a  monument,  and  ten  dollars,  if  a  gravestone,  in- 
closure or  other  structure,  and  retain  out  of  such  pro- 
ceeds, the  amount  due  upon  the  judgment  recovered  in 
the  action  to  enforce  the  lien,  and  the  residue,  if  any, 
shall  be  forthwith  paid  to  the  judgment  debtor. 

§  44.  Duties  of  officers  of  cemetery  associations.  —  The 
superintendent  or  other  person  in  charge  of  a  cemetery 
or  burial  ground  shall  not  permit  the  removal,  altera- 
tion or  inscription  of  a  monument,  gravestone,  in- 
closure or  other  structure,  against  which  a  lien  exists, 
after  the  notice  of  such  lien  has  been  filed  and  served 
as  prescribed  in  this  article,  except  pursuant  to  the 
terms  of  a  judgment  recovered  in  an  action  brought 
to  enforce  such  lien.  No  oflScer  of  a  cemetery  associa- 
tion, or  other  person  connected  with  a  cemetery  or 
burial  ground,  shall  hinder  or  obstruct  the  removal  in 
a  proper  manner  of  any  such  monument,  gravestone, 
inclosure  or  other  structure  pursuant  to  the  terms  of 
such  judgment. 
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LIEN  LAW  -  AKTICLE  IV. 

[Laws  1897,  Chap.  418.] 

LIENS  FOB  LABOB  ON  STONE. 

Section  50.  Lien  for  labor  performed  in  quarrying,  dressing  and  cutting 
stone. 

51.  Duration  and  effect  of  lien. 

52.  Discharge  of  lien. 

§  60.  Lien  for  labor  performed  in  quanying,  min- 
ing, dressing  and  cutting  stone —  A  person  employed  in 
a  quarry,  mine,  yard  or  dock  at  excavating,  quarrying, 
mining,  dressing  or  cutting  sandstone,  granite,  cement 
stone,  limestone,  bluestone  or  marble,  may  have  a  lien 
on  such  sandstone,  cement  stone,  granite,  limestone, 
bluestone  or  marble,  for  the  amount  due  for  the  labor 
expended  thereon,  upon  filing  a  notice  of  lien  in  the 
office  where  a  chattel  mortgage  upon  such  sandstone, 
cement  stone,  granite,  limestone,  bluestone  or  marble  is 
required  to  be  filed,  as  provided  in  this  chapter.  Such 
notice  must  be  filed  within  thirty  days  after  the  com- 
pletion of  such  labor  and  must  state  the  amount  due 
therefor,  the  name  and  residence  of  the  lienor,  and  the 
name  of  the  person  for  whom  the  labor  was  performed, 
the  quantity  and  description  of  the  sandstone,  cement 
stone,  granite,  bluestone,  limestone  or  marble  against 
which  the  claim  is  made.  Such  notice  of  lien  shall  be 
endorsed,  filed  and  entered  by  the  proper  oflScer,  in  the 
same  manner  as  chattel  mortgages,  and  the  same  fees 
shall  be  charged  therefor.  A  copy  of  the  notice  so  filed 
shall  be  served  upon  the  owner  of  such  sandstone, 
cement  stone,  granite,  limestone,  bluestone  or  marble 
or  upon  the  person  in  charge  of  the  quarry,  mine,  yards 
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or  docks  wherein  such  services  were  performed  within 
five  days  after  the  filing  thereof.  (As  amd.  by  Laws 
1899,  chap.  322.) 

§  51.  Duration  and  effect  of  lien.—  Such  lien  shall  ter- 
minate unless  an  action  is  brought  to  enforce  the  same 
within  three  months  after  the  date  of  filing  such  notice, 
as  provided  in  the  code  of  civil  procedure  for  the  en- 
forcement of  a  lien  upon  a  chattel.  If  the  labor  upon 
such  sandstone,  cement  stone,  granite,  bluestone,  lime- 
stone or  marble  is  performed  for  a  contractor  under  a 
contract  with  the  owner  of  such  quarry,  mine,  yard  or 
do<d^  the  owner  shall  not  be  liable  to  pay  by  reason  of 
all  the  liens  filed  against  such  quarry,  mine,  yard  or 
dock,  a  greater  sum  than  the  amount  unpaid  upon  such 
contract  at  the  time  of  filing  such  notices,  or  in  case 
there  is  no  contract,  than  the  aggregate  amount  unpaid 
of  the  value  of  labor  and  services  performed,  pursuant 
to  the  preceding  section.  The  lien  created  by  this 
article  shall  not  attach  to  any  material  which  shall 
have  become  a  part  of  any  building  or  structure,  or 
ceased  to  be  the  property  of  the  person  from  whom 
such  labor  was  performed.  (As  amd.  by  Laws  1899, 
chap.  322.) 

§  62.  Discharge  of  lien.—  Such  lien  may  be  discharged 
by  a  payment  of  the  amount  due  thereon,  by  a  failure 
to  bring  an  action  to  enforce  the  same  within  the  time 
prescribed  in  the  preceding  section,  by  the  written  con- 
sent of  the  lienor,  duly  acknowledged  and  filed  with 
the  proper  oflScer  to  the  effect  that  such  lien  may  be 
discharged,  and  by  the  owner  of  such  sandstone,  ce- 
ment stone,  granite,  bluestone,  limestone  or  marble  fil- 
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ing  with  such  officer  an  nndertaking  in  an  amount  equal 
to  twice  the  sum  specified  in  the  notice  of  lien,  executed 
by  one  or  more  sureties  who  shall  justify  in  such 
amount  and  approved  by  the  officer  with  whom  the 
notice  of  lien  is  filed,  conditioned  for  the  payment  of 
the  sum  due  such  lienor,  by  reason  of  such  lien,  and  the 
cost  and  expenses  of  enforcing  the  same.  (As  amd. 
by  Laws  1899,  chap-  322,) 
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LIEN  LAW  -  ARTICLE  V. 

[Laws  1897,  Chap.  418.] 
HENS  FOB  SEBVICE  OF  STAIUOHS. 

Section  60.  Lien  on  mare  and  foal. 

61.  Statement  and  certificate. 

62.  Copy  of  statement  and  certificate  to  be  filled. 

63.  Penalty. 

§  60.  Lien  on  mare  and  foal.--  On  complying  with  the 
provisions  of  this  article,  the  owner  of  a  stallion  shall 
have  a  lien  on  each  mare  served  together  with  the  foal 
of  such  mare  from  such  service,  for  the  amount  agreed 
on  at  the  time  of  service,  or  if  no  agreement  was  made, 
for  the  amount  specified  in  the  statement  hereinafter 
required  to  be  filed,  if  within  one  year  after  such  ser- 
vice he  files  a  notice  of  such  lien  in  the  same  manner 
and  place  as  chattel  mortgages  are  required  by  law  to 
be  filed.  Such  notice  of  lien  shall  be  in  writing,  specify- 
ing the  person  against  whom  the  claim  is  made,  the 
amount  of  the  same  and  a  description  of  the  property 
upon  which  the  lien  is  claimed,  and  such  lien  shall  ter- 
minate at  the  end  of  eighteen  months  from  the  date 
of  such  filing,  unless  within  that  time  an  action  is  com- 
menced for  the  enforcement  thereof,  as  provided  in  the 
code  of  civil  procedure  for  the  foreclosure  of  a  lien  on 
chattels.    (As  amd.  by  Laws  1902,  chap.  351.) 

§  61.  Statement  and  certificate —  A  person  having  the 
custody  or  control  of  a  stallion  and  charging  a  fee  for 
his  services,  shall,  before  advertising  or  offering  such 
services  to  the  public,  file  with  the  clerk  of  the  county 
in  which  he  resides  or  in  which  such  stallion  is  kept  for 
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service,  a  written  statement  giving  the  name,  age,  de- 
scription and  pedigree,  if  known,  and  if  not,  stating 
that  the  same  is  unknown,  of  such  stallion  and  the 
terms  and  conditions  on  which  he  will  serve.  On  filing 
such  statement,  the  county  clerk  shall  record  the  same 
in  a  book  provided  for  that  purpose  and  issue  a  certifi- 
cate to  such  person  that  such  statement  has  been  so 
filed  and  recorded.  He  shall  be  entitled  to  receive  ten 
cents  per  folio  for  recording  such  statement  and  for 
such  certificate. 

§  62.  Copy  of  statement  and  certificate  to  be  posted. — 
The  person  having  the  custody  and  control  of  such 
stallion,  shall  post  a  written  or  printed  copy  of  such 
statement  and  certificate  in  a  conspicuous  place  in  each 
locality  in  which,  said  stallion  is  kept  for  service. 

§  63.  Penalty —  A  person  who  neglects  or  refuses  to 
file  and  post  such  statement  as  required  in  this  article, 
or  falsely  states  the  pedigree  of  such  stallion  in  such 
statement,  forfeits  all  fees  for  the  services  of  such 
stallion  and  is  liable  to  a  person  deceived  or  defrauded 
thereby  for  the  damages  sustained. 
14 
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LIEN  LAW  -  ARTICLE  VI. 

[Laws  1807,  Chap.  418.] 

OTHEB  IIENS  OH  PEB80NAL  FBOPEBTT. 

Section  70.  Artisans'  lien  on  personal  property. 

71.  Liens  of  hotel,  inn,  boarding  and  lodging  house  keepers. 

72.  Factors'  liens  on  merchandise. 

73.  Warehouse  liens. 

74.  Lien  of  bailee  of  animals. 

§  70.  Artisans'  lien  on  personal  property. —  A  person 
who  makes,  alters,  repairs  or  in  any  way  enhances  the 
value  of  an  article  of  personal  property,  at  the  request 
or  with  the  consent  of  the  owner,  has  a  lien  on  such 
article,  while  lawfully  in  possession  thereof,  for  his 
reasonable  charges  for  the  work  done  and  materials 
furnished,  and  may  retain  possession  thereof  until 
such  charges  are  paid. 

Statute  declaratory  of  conunon  law. —  The  provisions  of  the 
above  section  are  declaratory  of  the  common  law.  Prior  to  the 
enactment  of  the  Lien  Law  of  1897,  the  right  of  an  artisan  to  a 
lien  upon  chattels,  who  had  expended  labor  upon  them,  whereby 
their  value  was  enhanced,  existed  at  common  law.  Section  70 
of  the  Lien  Law  of  1897  was  the  first  attempt  in  the  State  of 
New  York  to  formulate  the  artisan's  right  to  a  lien  into  a 
statute.  Common-law  liens  are  set  forth  and  discussed  under 
the  head  "  Liens  which  existed  at  common  law,"  infra,  p.   213. 

Artisan. —  The  word  "artisan,"  used  in  t}*e  statute  (Lien 
Law  of  1897,  §  70),  does  not  include  one  having  no  particular 
trade  or  profession,  employed  to  perform  ordinary  manual  labor. 
The  term  signifies  one  trained  in  some  mechanical  craft  which 
requires  skilled  labor  or  special  knowledge.  O'Clair  v.  Hale, 
25  Misc.  32. 

Books  —  AcooTintant  has  no  lien  on. — In  order  to  authorize 
a  lien  upon  chattels  for  services  performed  with  respect  to  them 
such  services  must  be  rendered  either  in  altering  or  repairing 
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the  chattel,  or  they  must  be  of  such  a  character  that  the  chattel 
was  improved  and  its  value  enhanced  thereby.  Services  ren- 
dered by  an  expert  accountant  in  examining  books  of  account 
for  the  purpose  of  preparing  a  report  therefrom  does  not  en- 
title such  accountant  to  a  lien  on  the  books.  Scott  Shoe  Mor 
chinery  Co,  v.  Brodker,  35  App.  Div.  382. 

Logs  —  May  be  both  realty  and  personalty. —  The  statute 
creating  a  lien  in  favor  of  artisans  or  skilled  craftsmen  ex- 
tends only  to  personal  property.  One  who  cuts  logs  has  no  lien 
upon  them  for  the  cutting,  because  before  they  were  cut  they 
were  realty.  The  act  of  converting  the  realty  into  personalty 
does  not,  in  its  initial  stages,  constitute  making,  altering,  or  re- 
pairing an  article  of  personal  property.  It  cannot  be  said  that 
one  mowing  standing  grass  would  have  a  lien  on  the  hay.  A 
lien  on  logs  for  cutting  them  cannot  be  enforced  after  they  are 
cut  as  a  lien  on  personalty.     O'Clair  v.  Hale,  25  Misc.  32. 

Plaintiff  was  employed  by  an  incorporated  liimber  company  to 
cut,  skid,  and  draw  logs,  which  logs  were  purchased  by  the  com- 
pany. The  company  became  insolvent  and  plaintiff  claimed  a 
lien  on  the  logs  for  his  labor.  Held,  that  in  the  absence  of  pos- 
session of  the  logs  plaintiff^s  lien  could  not  be  enforced  and 
that  the  possession  of  plaintiff's  employer  was  not  plaintiff's 
possession.     O'Clair  v.  Hale,  35  App.  Div.  77. 

Where  the  chattel  perishes. — If  a  chattel  which  has  been 
given  to  a  workman  to  perform  labor  upon  perishes » by  internal 
defect  or  inevitable  accident,  without  any  default  of  the  work- 
man, it  perishes  as  to  the  master  and  the  bailee  is  entitled  to 
compensation  for  the  labor  expended  upon  it  by  him.  In  such 
a  case  the  maxim  res  perit  domino  applies.  EafJca  v.  Leven- 
sohn,  18  Misc.  202. 

Possession,  surrender  of. —  In  an  action  by  a  bailee  to  fore- 
close a  lien  on  a  chattel  the  court  directed  the  bailee  to  surrender 
the  chattel  to  the  owner  and  thereafter  the  trial  proceeded  with- 
out objection  to  ascertain  the  amount  due.  Held,  that  defend- 
ant cannot  thereafter  object  to  the  judgment  on  the  ground  that 
plaintiff  having  surrendered  the  chattel  lost  his  lien  and  could 
not  proceed  thereafter  with  the  foreclosure.  Kafka  v.  Leven- 
sohn,  18  Misc.  202. 

Possession  must  be  by  owner's  consent. —  In  order  to  sustain 
a  lien  of  an  artisan  upon  chattels  intrusted  to  him,  it  must 
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appear  that  he  acquired  possession  of  the  chattels,  either  from 
the  owner,  or  from  a  person  authorized  to  deliver  them  to  the 
artisan.  An  owner  cannot  be  deprived  of  his  property  without 
his  consent  or  unless  he  creates  the  bailment. 

Plaintiff  employed  one  Gewirtz  to  finish  thirty-seven  coats. 
The  latter,  without  the  knowledge  or  consent  of  the  owner,  de- 
livered the  coats  to  the  defendant  to  pierce  them  with  button- 
holes. Plaintiff  demanded  the  coats  from  defendant,  who  as- 
serted his  lien  for  the  work  done  on  the  button-holes  and  refused 
to  deliver  them.  In  an  action  of  replevin,  held,  that  defendant 
acquired  no  lien  in  the  absence  of  consent,  express  or  implied, 
from  the  owner,  authorizing  the  delivery  of  the  coats  to  de- 
fendant.    Oluckman  v.  Kleiman,  3  Misc.  97. 

Bailment  —  Tender  when  exciued.— A  bailee  who  has  ex- 
pended labor  upon  chattels  which  enhances  their  value  has  a 
lien  upon  them  for  his  services  which  can  be  discharged  only 
by  an  unconditional  tender.  But  the  law  does  not  require  a 
vain  thing,  and  if  the  bailee  refuses  to  deliver  the  chattels,  a 
tender  of  the  amount  due  is  excused,  as  it  would  be  useless  to 
make  it.     Zeitlin  v.  Arkaway,  26  Misc.  761. 

If  the  bailee  does  not  put  his  refusal  to  deliver  the  goods  to 
the  owner,  upon  the  ground  that  he  has  a  lien  for  storage,  but 
upon  the  ground  that  he  owns  the  goods,  and  will  contest  the 
title  with  the  owner,  he  waives  his  lien,  and  the  owner  will  be 
excused  from  tendering  the  amount  due  for  storage,  as  a  con- 
dition precedent  to  a  demand  for  the  goods.  Long  Island  Brew- 
ing Co,  V.  Fitzpatrich,  18  Hun,  389. 

Perf ormanoe  of  labor  —  Necessary  to  create  lien. —  A  naked 
bailment  of  chattels  to  an  artisan  without  more,  in  the  absence 
of  any  agreement  authorizing  the  workman  to  detain  the 
chattels,  will  not  create  a  lien  thereon.  The  bailee,  in  order  to 
assert  a  right  to  lien,  must  have  expended  labor  and  skill  upon 
the  chattels,  unless  he  can  show  a  right  to  his  lien  by  special 
agreement  with  the  owner. 

Type  was  delivered  to  a  printer,  in  order  to  enable  him  to 
print  therefrom.  Held,  that,  in  the  absence  of  a  special  agree- 
ment, the  printer  had  no  lien  upon  the  type  for  the  value  of  the 
printing  which  he  had  done  for  the  bailor.  De  Vinne  v.  Ryan- 
hard,  11  Week.  Dig.  268;  s.  c,  9  Daly,  406. 

Printer's  lien. — A  printer  who  undertakes  to  print  a  book,  has 
a  lien  upon  the  paper  delivered  to  him  for  such  purpose,  not 
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only  upon  such  sheets  as  are  actually  printed,  but  upon  all  the 
paper  delivered.  His  lien  extends  not  only  to  the  value  of  the 
printing  actually  done,  but  also  for  any  act  done  or  labor  per- 
formed in  the  execution  of  his  contract,  as  expenses  incurred  for 
types,  cuts,  illustrations,  electrotypes,  and  other  things  of  like 
nature  and  object,  as  such  expense  was  incurred  in  the  prepara- 
tion of  instrumentalities  by  which  the  labor  was  to  be  per- 
formed.   Conrow  v.  Little,  115  N.  Y.  387. 

In  the  case  cited,  the  printer  refused  to  undertake  the  con- 
tract, unless  assured  by  the  paper  manufacturers,  the  plaintiffs^ 
that  they  would  deliver  the  paper  to  Branscom,  who  employed 
the  printers  to  print  the  book  for  Branscom.  One  of  plaintiflEa 
called  on  defendants.  Little  &  Co.,  the  printers,  with  Branscom 
and  told  Little  &  Co.  that  they  had  sold  the  paper  to  Branscom 
and  would  deliver  it  to  defendants.  Thereafter  plaintiffs  de- 
livered the  paper.  Branscom,  it  was  subsequently  learned,  pro- 
cured plaintiffs  to  sell  him  the  paper,  by  fraud,  he  having  given 
plaintiffs  a  note  in  payment,  which  subsequently  proved  to  be 
forged.  Held,  that  defendants  were  innocent  parties  as  well  aa 
plaintiffs,  and  under  the  rule  that  where  one  of  two  innocent 
parties  must  suffer  from  the  fraud  of  a  third,  the  plaintiffs,  and 
not  defendants,  should  sustain  the  loss.    lb. 

Liens  Which  Existed  at  Common  Law. 

Common-law  liens. —  Liens  at  common  law  were  confined  to 
chattels,  and  were  few.  They  were  such  as  arose  from  necessity 
and  were  authorized,  except  as  to  artisans,  by  whose  skill  and 
labor  the  value  of  the  chattel  was  enhanced,  in  cases  where  the 
lienor  exercised  a  public,  or  quasi-ipuhlic  calling,  which  he  was 
obliged  to  exercise  on  demand  and  where  the  obligation  to  render 
services  or  furnish  materials  was  compulsory.  The  Anglo-Saxon 
race  were  compelled  to  fight  their  Xonnan  monarchs  to  pre- 
serve their  rights,  to  life,  liberty,  and  property.  They  forced 
King  John  to  sign  the  great  charter  at  Kunnymede,  in  June, 
1215.  In  this  instrument  the  English  sovereign  stipulated, 
that  he  would  not  take  the  life,  liberty,  or  property  of  his  sub- 
jects, without  due  process  of  law.  The  charter  was  subsequently 
ratified  by  succeeding  monarchs,  and  some  of  its  essential 
features  have  been  incorporated  into  the  Constitution  of  the 
L^nited  States. 

The  clauses  which  made  the  right  of  property  sacred  are 
embraced  in  four  stipulations,  for  the  charter  was  nothing  more 
than  the  king's  solemn  stipulation,  given  under  seal,  that  he 
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would  not  interfere  with  the  right  of  liberty  of  his  subjects,  nor 
infringe  upon  property  rights,  nor  permit  his  subjects  to  be 
deprived  of  their  lawful  rights  without  due  process  of  law. 
The  Federal  Constitution,  as  we  have  seen,  declares  briefly  that 
no  person  shall  be  deprived  of  life,  liberty,  or  property  without' 
due  process  of  law.  These  provisions,  rudely  cast  in  the  great 
charter,  with  respect  to  rights  of  property  (personalty),  will  be 
found  in  the  following  stipulations: 

"  27.  If  any  freeman  shall  die  intestate,  his  chattels  shall  be 
distributed  by  the  hands  of  his  nearest  relations  and  friends  by 
view  of  the  church;  saving  to  every  one  his  debts  which  the 
deceased  owed  him. 

"  28.  No  constable,  or  bailiff  of  ours  shall  take  com,  or  other 
chattels  of  any  man,  unless  he  presently  give  him  money  for  it, 
or  hath  respite  of  payment  by  the  good-will  of  the  seller. 

"30.  No  sheriff  or  bailiff  of  ours,  or  any  other,  shall  take 
horses  'or  carts  of  any  freemen  for  carriage,  but  by  the  good- 
will of  the  said  freeman. 

"  31.  Neither  shall  we,  or  our  bailiff,  take  any  man's  timber 
for  our  castles  or  other  uses,  unless  by  consent  of  the  owner  of 
the  timber." 

In  the  rude  age  of  King  John,  and  Henry  III,  when  all  land 
was  vested  in  the  king  as  lord  paramount,  and  was  held  under 
feudal  tenures,  these  stipulations  were  supposed  to  be  ample 
guarantees  against  taking  private  property  without  consent. 
But  the  idea,  that  right  to  property  was  a  sacred  right,  lay  at 
the  foundation  of  these  provisions  of  the  charter  of  the  liberties 
of  the  English  people.  It  recognized  the  principle  that  it  was 
contrary  to  a  sense  of  justice  and  right,  to  allow  any  person 
to  keep  another's  property  unless  sanctioned  by  some  legal 
process. 

In  certain  cases,  creditors  were  allowed  a  lien  upon  property ; 
and  possession,  in  this  class  of  cases,  created  the  common-law 
lien.  Liens  had  their  origin  in  some  consideration  of  public 
convenience,  making  the  services  of  a  party  authorized  to  labor 
upon  chattels  compulsory  upon  demand.  Mr.  Parsons,  in  his 
work  on  Contracts,  divides  common-law  liens  into  two  classes: 
1.  Those  created  by  bailment.  2.  Those  created  indenendent  of 
bailment. 

liens  created  by  bailment. —  Liens  created  by  bailment  exist 
in  favor  of  tradesmen  or  artisans,  who  receive  chattels  in  order 
to  bestow  work  and  labor  upon  them,  whereby  their  value  is 
enhanced.    Liens  in  favor  of  common  carriers  arise  where  the 
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chattels  come  into  their  possession  for  transportation.  Liens 
in  favor  of  innkeepers  are  authorized  where  the  goods  of  the 
guest  are  placed  in  their  custody  for  safe-keeping,  or  were 
brought  by  the  guest  into  the  inn.  Liens  in  favor  of  farriers, 
or  blacksmiths,  were  authorized  where  the  horse  was  given  into 
his  custody  to  be  shod.  A  factor,  also,  had  a  lien  at  cominon 
law  upon  goods  of  his  principal  for  incidental  charges.  A 
factor's  general  lien,  however,  arose  from  custom  and  com- 
mercial usage.  - 

Liens  not  arising  in  bailment. —  Liens  at  common  law,  which 
existed  independent  of  any  bailment,  were  allowed  to  vendors 
or  salvors.  Custody  of  animals,  taken  by  the  lienor,  doing 
damage,  was  regulated  by  statute,  such  as  authorized  a  pound- 
master  to  keep  stray  cattle  in  his  pound. 

It  will  be  observed  that  all  the  liens  referred  to,  except  those 
in  favor  of  the  artisan  or  tradesman,  are  created  by  necessity. 
The  innkeeper  was  compelled  to  entertain  the  traveler  at  his  inn, 
and  was  liable  in  damages  if  he  refused  him  entertainment. 
When  this  was  furnished,  the  guest  became  the  debtor,  and  the 
innkeeper,  by  the  compulsory  process  of  law,  was  bound  to  give 
him  credit.  In  other  words,  the  innkeeper  was  compelled  to 
give  credit  to  a  stranger  —  a  transient  guest,  whom,  perhaps, 
be  never  saw  before,  and  might  never  see  again.  The  law, 
therefore,  recognizing  the  innkeepers'  plight,  gave  him  the  right 
to  detain  the  baggage  of  the  guest,  as  security  until  the  debt 
was  discharged  by  payment. 

The  same  thing  is  true  of  the  common  carrier.  He  was 
bound  to  take  goods  for  transportation,  no  matter  who  offered 
them.  And  when  the  goods  were  once  in  the  custody  of  the 
carrier,  he  became  responsible  for  their  conduct  against  every 
hazard,  except  only  a  vw  major,  or  the  act  of  God,  or  the  public 
enemy.  The  necessity  of  the  case  authorized  a  lien  in  favor  of 
the  carrier,  foi:  the  cost  of  carriage. 

The  farrier,  also,  was  compelled  to  furnish  shoes  and  put 
them  on  the  feet  of  the  traveler's  horse,  or  the  horse  of  any 
person  applying.  He  might  also  be  required  to  furnish  care  and 
remedies  for  lame  and  infirm  horses.  He  was  bound  to  exercise 
his  craft  on  demand.  He  dared  not  refuse  under  penalty  of 
ithe  law.  This  was  the  English  rule.  But  some  writers  have 
^doubted,  whether  a  farrier,  or  blacksmith,  was  compelled  to  exer- 
cise his  craft  on  demand  in  this  country.  From  necessity,  there- 
fore, the  farrier  was  allowed  a  lien  on  the  horse  till  his  charges 
for  shoeing  were  paid. 
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The  artisan,  however,  was  not  bound  to  exercise  his  craft  upon 
demand,  or  to  repair  chattels  offered,  or  to  manufacture  ma- 
terials into  specific  articles.  But  his  labor,  and  often  his  own 
materials,  were  expended  upon  the  property,  and  its  value  was 
thereby  enhanced.  The  law,  therefore,  gave  him  a  lien  upon  the 
chattels  upon  which  his  labor  was  bestowed.  A  lien  at  common 
law  did  not  exist  in  favor  of  one  who  pastured  sheep  or  cattle. 
An  agister  of  cattle  had  no  lien.  Xor  was  a  lien  given  to  the 
stableman  for  livery.  But  if  the  liveryman  was  given  a  horse  to 
train  or  to  be  covered  by  a  stallion,  a  lien  was  authorized. 
Bevan  v.  Waters,  3  Car.  &  P.  520 ;  Scarf  v.  Morgan,  4  M.  &  W. 
270. 

It  will  be  observed  that  in  the  case  of  the  trainer,  and  the 
owner  of  the  stallion,  value  accrued  to  the  owner  of  the  animal ; 
in  the  one  case  created  by  the  knowledge  and  skill  of  the  trainer, 
and  in  the  other  by  the  production  of  the  foal.  In  case  of  the 
agister  and  liveryman  who  furnished  the  animals  with  food, 
this  food  being  property,  is  consumed  in  order  to  sustain  the 
life  and  strength  of  the  animal.  Both  labor  and  material  were 
bestowed,  but  they  were  bestowed  voluntarily.  It  might  seem 
illogical,  therefore,  to  draw  the  line  in  favor  of  the  trainer  on 
the  one  hand,  and  against  the  agister  and  livery-stable-keeper 
on  the  other,  were  it  not  for  the  fact  that  in  case  of  the  former 
training  and  skill  are  employed.  This  distinction,  however,  is 
not  recognized  by  the  legislature,  and  now  the  livery-stable- 
keeper  has  a  lien  by  statute  for  the  keep  of  the  horse.  At  com- 
mon law,  therefore,  the  artisan,  the  carrier,  the  innkeeper,  and 
farrier  were  accorded  a  right  to  a  lien  upon  chattels  placed  in 
their  possession  and  custody. 

The  attorney  was  also  allowed  a  lien  at  the  common  law,  upon 
the  papers,  deeds,  and  documents  in  his  possession  in  connection 
with  any  case  or  matter  or  proceeding  upon  which  he  had  ex- 
pended his  time,  and  concerning  which  he  had  rendered  pro- 
fessional services  and  for  his  costs. 

With  the  exception  of  vendors,  salvors,  or  poundmasters,  the 
persons  above  designated  had  the  right  to  a  lien  at  common 
law.  It  will  be  observed  further,  that  liens  at  common  law 
embraced  only  personal  property. 

Liens  by  xisage  and  custom. —  Liens  of  warehousemen  and 
wharfingers  existed  or  were  allowed  by  custom  and  usage.  And 
this  custom  has  now  become  well  nigh  universal.  The  lien  of 
warehousemen  is  general  and  particular.  If  the  goods  were  de- 
posited by  the  owner,  he  has  a  general  lien  which  extends  to  all 
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demands  for  storage  and  expenses  paid.  Where  the  goods  are 
deposited  by  the  agent  of  the  owner,  he  has  a  particular  lien  for 
charges.  But  where  the  goods  are  stored  by  a  third  party  with- 
out authority  or  sanction  of  the  owner,  the  warehouseman  has 
no  lien.    Boardman  v.  Hill,  1  Campb.  410. 

The  wharfinger  has  a  lien  by  usage  or  custom  coextensive 
with  that  of  a  factor.  His  lien  extends  only  to  goods  actually 
landed  on  the  wharf.  The  wharfinger  has  also  a  lien  by  the 
maritime  law,  which  extends  to  foreign  vessels,  and  takes 
priority  over  a  bottomry  bond. 

A  vendor's  lien  exists  at  common  law.  But  if  he  delivers  the 
goods  to  the  vendee,  he  loses  his  lien,  except  only  in  cases  where 
he  resorts  to  his  right  of  stoppage  in  transitu.  If  the  buyer  gets 
actual  possession  the  vendor  loses  his  lien. 

A  factor's  lien  existed  at  common  law,  upon  goods  of  the 
principal  coming  into  the  factor's  possession,  for  charges  inci- 
dentally arising  in  the  course  of  business  with  relation  to  such 
goods.  But  the  right  of  a  factor  to  a  general  lien  for  the  bal- 
ance due  upon  all  goods  of  the  principal,  in  their  possession,  is 
not,  strictly  speaking,  a  common-law  lien,  but  has  long  been 
sanctioned  as  arising  from  custom  and  commercial  usage.  See 
as  to  liens  of  factors  and  warehousemen,  post,  pp.  218-225. 

§  71.  Liens  of  hotel,  inn,  boarding  and  lodging  house 
keepers —  A  keeper  of  a  hotel,  inn,  boarding  house  or 
lodging  house,  except  an  emigrant  lodging  house,  has 
a  lien  upon,  while  in  possession,  and  may  detain  the 
baggage  and  other  property  brought  upon  their  prem- 
ises by  a  guest,  boarder  or  lodger,  for  the  proper 
charges  due  from  him,  on  account  of  his  accommoda- 
tion, board  and  lodging,  and  such  extras  as  are  fur- 
nished at  his  request.  If  the  keeper  of  such  hotel,  inn, 
boarding  or  lodging  house  knew  that  the  property  so 
brought  upon  his  premises  was  not,  when  brought, 
legally  in  possession  of  such  guest,  boarder  or  lodger, 
or  had  notice  that  such  property  was  not  then  the  prop- 
erty of  such  guest,  boarder  or  lodger,  a  lien  thereon 
does  not  exist.     (As  amd.  by  Laws  1899,  chap.  380.) 
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Lien  of  boarding-house  keeper. — A  boarding-house  keeper 
can  detain  only  goods  to  which  the  boarder  has  title  to  satisfy  his 
lien.  The  owner  of  chattels  cannot  be  deprived  of  his  property 
without  due  process  of  law.  If  the  chattels  brought  upon  the 
premises  by  the  boarder  belong  to  a  third  person,  the  boarding- 
liouse  keeper  cannot  detain  them  against  the  true  owner  to  sat« 
isfy  a  claim  against  the  boarder.  Bamett  v.  Walker,  39  Misc. 
323. 

Lien  of  innkeeper,  how  enforoed. —  An  innkeeper  having  a 
lien  may  enforce  it  by  sale,  pursuant  to  article  7  of  the  Lien 
Law  (sections  80-85),  or  by  sale  pursuant  to  the  provisions  of 
Laws  1837,  chapter  300,  since  the  keepers  of  inns  and  taverns 
in  this  State  are  specifically  enumerated  in  section  1  of  the 
statute.    See  post,  p.  234. 

§  72.  Factors*  lien  on  merchandise.—  A  person,  in 
whose  name  any  merchandise  shall  be  shipped,  is 
deemed  the  true  owner  thereof  so  far  as  to  entitle  the 
consignee  of  such  merchandise  to  a  lien  thereon. 

1.  For  any  money  advanced  or  negotiable  security 
given  by  such  consignee,  to  or  for  the  use  of  the  person 
in  whose  name  such  shipment  is  made ;  and 

2.  For  any  money  or  negotiable  security  received  by 
the  person  in  whose  name  such  shipment  is  made,  to 
or  for  the  use  of  such  consignee. 

Such  lien  does  not  exist  where  the  consignee  has 
notice,  by  the  bill  of  lading  or  otherwise,  when  or  be- 
fore money  is  advanced  or  security  is  given  by  him,  or 
when  or  before  such  money  or  security  is  received  by 
the  person  in  whose  name  the  shipment  is  made,  that 
such  person  is  not  the  actual  and  bona  fide  owner 
thereof. 

Factor. —  A  factor  is  an  agent  of  the  owner  of  chattels,  into 
whose  custody  the  chattels  are  consigned  for  the  purpose  of  dis- 
posing of  them  by  sale  for  the  owner.  A  factor  is  distinguished 
from  a  broker  in  that  a  broker  does  not  take  physical  possession 
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of  property,  but  is  authorized  to  act  as  agent  of  the  owner  only 
to  negotiate  for  a  disposition  of  it 

The  fiduciary  relation  also,  which  exists  between  a  factor  and 
his  principal,  is  not  destroyed  by  reason  of  the  fact  that  the 
relation  of  debtor  and  creditor  also  exists  between  them.  •  The 
manner  in  which  a  factor  keeps  his  account,  the  fact  that  he 
states  periodical  balances,  the  general  nature  of  his  remittances, 
the  fact  that  he  renders  accounts  current,  charging  and  credit- 
ing interest,  does  not  change  the  fiduciary  nature  of  his  relation 
to  his  principal,  because  what  the  factor  does  he  does  as  the 
agent  of  his  principal.    Roca  v.  Byrne,  145  N.  Y.  182. 

The  factor's  compensation  is  usually  a  commission  on  the 
purchase  price  of  the  goods.  In  some  instances  the  factor 
guarantees  the  payment  of  the  purchase  money,  and  thereby 
makes  himself  liable  to  his  principal,  and  assumes  all  risks  as 
to  the  solvency  of  the  buyer.  In  case  the  factor  guarantees  the 
payment  of  the  purchase  price,  he  is  said  to  act  under  a  del 
credere  commission,  and  usually  charges  a  larger  commission 
in  order  to  compensate  him  for  the  risk  he  assumes  as  to  the 
financial  responsibility  of  purchasers.  The  question  has  been 
raised,  whether  a  factor,  when  he  guarantees  payment,  becomes 
a  principal  debtor,  or  remains  only  the  agent  of  the  owner.  If 
a  principal  debtor  he  becomes  personally  liable  to  the  owner; 
but  if  he  is  only  an  agent,  his  liability  arises  only  in  case  the 
purchaser  fails  to  pav.  See  Wolff  v.  Koppell,  5  Hill,  458 ;  s.  c, 
2  Den.  368. 

Factors'  lien. —  A  factor's  lien,  as  we  have  seen,  existed,  to  a 
limited  extent,  at  common  law,  and  is  designated  as  a  particular 
lien.  Such  a  lien  was  authorized  upon  the  goods  of  the  principal 
coming  into  the  factor's  possession,  only  for  such  charges  as 
incidentally  arose  as  to  the  care  and  custody  of  the  goods,  in 
the  usual  course  of  business. 

But  the  right  of  a  factor  to  a  general  lien  for  the  balance  due 
upon  all  goods  of  the  principal  in  the  factor's  possession  has 
long  been  recognized  and  sanctioned  as  arising  from  custom 
and  commercial  usage.  "Where  a  general  account  exists  be- 
tween a  merchant  and  factor,"  says  Lord  Hardwicke,  "and  a 
balance  is  due  to  the  factor,  he  may  retain  the  ship  and  goods, 
or  produce,  for  such  balance  of  his  general  account,  as  well  as 
for  the  charges,  customs,  etc.,  paid  on  account  of  the  particular 
cargo."    Kruger  v.  Wilcox,  Ambler's  Rep.  252. 
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Lien,  how  lost. —  A  factor's  lien  for  advances  is  a  possessory 
lien,  which  will  be  lost  upon  parting  with  the  goods  without  in 
some  way  protecting  the  lien.  The  reasons  which  permit  the 
unpaid  vendor  to  stop  goods  in  transitu  upon  the  happening  of 
the  insolvency  of  the  vendee,  applv  with  equal  force  to  a  factor's 
lien  for  advances  made  on  goods  of  his  principal.  Circimi- 
stances  under  which  the  factor  will  not  be  estopped  from  assert- 
ing such  lien  discussed.    Uollins  v.  Hubbard,  165  N".  Y.  534. 

Faoton'  Act. —  The  right  to  pledge  goods  consigned  to  a 
factor  for  sale  did  not  exist  at  common  law.  The  rights  and 
liabilities  of  factors  in  this  regard,  and  the  rights  of  a  vendee 
or  mortgagee  dealing  with  the  factor  is  regulated  by  statute,  both 
in  this  country  and  in  England.  The  rights  and  liabilities  of 
factors  in  New  York,  in  this  connection,  are  regulated '  and 
defined  by  Laws  1830,  chapter  179.  The  substance  of  the  first 
two  sections  of  the  Factors  Act  have  been  incorporated  in  the 
foregoing  section  of  the  Lien  Law.  The  remaining  sections  of 
the  act  are  as  follows : 

Wlien  factor  deemed  true  owner. —  Every  factor  or  other  a^nt 
entrusted  with  the  possession  of  any  bill  of  lading,  custom-house  per- 
mit, or  warehouse-keeper's  receipt  for  the  delivery  of  any  such  mer- 
chandise, and  every  such  factor  or  agent  not  havmg  the  documentary 
evidence  of  title,  who  shall  be  entrusted  with  the  possession  of  any 
merchandise  for  the  purpose  of  sale,  or  as  a  security,  lor  any  advances 
to  be  made  or  obtained  thereon,  shall  be  deemed  to  be  the  true  owner 
thereof,  so  far  as  to  give  validity  to  any  contract  made  by  such  agent 
with  any  other  person  for  the  sale  or  disposition  of  the  whole  or  any  part 
of  such  merchandise,  for  any  money  advanced,  or  negotiable  instru- 
ment or  other  obligation  in  writing  given  by  such  other  person  upon  the 
faith  thereof.     (Laws  1830,  chap.  179,  §  3.) 

Security  for  anteoedent  debt. —  Every  person  who  shall  hereafter 
accept  or  take  any  such  merchandise  in  deposit  from  any  such  agent  as 
a  security  for  any  antecedent  debt  or  demand,  shall  not  acquire  thereby, 
or  enforce  any  right  or  interest  in  or  to  such  merchandise  or  docu- 
ment, other  than  was  possessed  or  might  have  been  enforced  by  such 
agent  at  the  time  of  such  deposit.     (Laws  1830,  chap.  170,  §  4.) 

Bights  of  true  owner. —  Nothing  contained  in  the  last  two  preced- 
ing sections  of  this  act  shall  be  construed  to  prevent  the  true  owner 
of  any  merchandise  so  deposited,  from  demanding  or  receiving  the  same, 
upon  repayment  of  the  money  advanced,  or  on  restoration  of  the  security 
given  on  the  deposit  of  such  merchandise,  and  upon  satisfying  such 
lien  as  may  exist  thereon  in  favor  of  the  agent  who  may  have  deposited 
the  same;  nor  from  recovering  any  balance  which  may  remain  in  the 
hands  of  the  person  with  whom  such  merchandise  shall  have  been  de- 
posited as  the  produce  of  the  sale  thereof,  after  satisfying  the  amount 
justly  due  to  such  person  by  reason  of  such  deposit.  (Laws  1830,  chap. 
J79,  §  5.) 
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Common  carrier,  or  wareh-ousemaiiy  cannot  sell  or  hypothecate 
goods. —  Nothing  contained  in  this  act  shall  authorize  a  comnion  car- 
rier, warehouse-keeper,  or  other  person  to  whom  merchandise  or  other 
property  may  be  committed  for  transportation  or  storage  only,  to  sell 
or  hypothecate  the  same.     (Laws  1803,  chap.  179,  §  6.)* 

Hight  of  discoveary  against  factor. —  Nothing  contained  in  the 
last  preceding  section  shall  be  construed  to  prevent  the  Court  of  Chan- 
cery from  compelling  discovery,  or  granting  relief  upon  any  bill  to  be 
tiled  in  that  court  by  the  owner  of  any  merchandise  so  entrusted  or 
consigned,  against  the  factor  or  agent  by  whom  such  merchandise  shall 
have  been  applied  or  sold  contrary  to  the  provisions  of  the  said  section, 
or  against  any  person  who  shall  have  been  knowingly  a  party  to  such 
fraudulent  application  or  sale  thereof;  but  no  answer  to  any  such  bill 
shall  be  read  in  evidence  against  the  defendant  making  the  same,  on 
the  trial  of  any  indictment  for  the  fraud  charged  in  the  bill.  (Laws 
1830,  chap.  179,  §  8.) 

Factors'  Act  constmed. —  The  Factors^  Act  was  intended  to 
protect  factors,  agents  or  consignees  who  act  in  good  faith 
in  making  advances  against  the  claims  of  the  true  owner.  If 
the  owner  has  given  his  property  into  the  custody  of  an  agent 
for  the  purpose  of  disposing  of  it,  the  agent  or  factor  may  treat 
the  properly  as  his  own,  and  if  the  agent  misappropriates  the 
property  or  the  avails  thereof,  or  moneys  advanced  thereon,  the 
principal  cannot  seek  redress  against  the  purchaser,  or  party 
making  advances  in  good  faith,  but  must  look  solely  to  the  agent 
with  whom  he  has  intrusted  his  property.  In  construing  the 
statute,  the  Court  of  Appeals  said: 

"  In  brief,  the  effect  of  the  statute  seems  to  be,  that  he  who 
has  such  documentary  evidence  of  title  as  gives  him  the  ex- 
clusive-control of  the  possession,  shall  be  held  the  true  owner  of 
the  property  for  certain  purposes,  provided  the  true  owner  has 
intrusted  him  with  such  evidence  for  the  purpose  of  disposing 
of  the  property.  A  factor  so  situated  can  sell  or  pledge  the 
whole  or  any  part  of  the  property,  or  give  upon  it  any  lien  or 
security  for  advances,  or,  in  short,  treat  it  as  his  own.  Intrusted 
with  the  disposing  control,  he  can  exercise  that  control,  and  if 
he  misappropriates  the  property  or  its  avails,  his  principal  must 
suffer,  not  the  person  who  has  dealt  with  the  factor  'on  the 
faith  ^  of  the  position  in  which  the  principal  has  placed  him.*' 
Cartwrighi  v.  Wilmerding,  23  N.  Y.  521. 

Prior  to  the  passage  of  the  Factors'  Act  the  rule  was  settled 
that  a  factor  or  agent  for  sale  had  no  power  to  pledge,  whether 
he  was  in  possession,  either  of  the  goods  themselves  or  of  the 

•  Laws  1879,  chap.  179,  §  7,  repealed  by  Laws  1886,  chap.  593. 
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symbol  of  the  goods,  even  although  the  symbol  might  bear  on 
the  face  of  it  some  evidence  of  the  property  being  in  himself,  as 
in  the  case  of  a  bill  of  lading  in  which  he  was  consignee,  or  in- 
dorsee. "  This  was  in  accordance  with  the  general  rule,"  says 
Dwight,  C,  "  that  he  who  deals  with  one  ex  mandato,  can  obtain 
from  him  no  better  title  than  his  mandate  enables  him  to  be- 
stow."   First  Nat.  Bank  of  Toledo  v.  Shaw,  61  N.  Y.  283. 

This  rule  was,  in  part,  abrogated  by  the  Factors'  Act.  But, 
in  so  far  as  the  act  has  not  changed  the  law,  the  old  rule  pre- 
vails, and  one  holding  the  goods  of  another,  with  or  without 
documentary  evidence  of  title,  has  no  greater  power  to  pledge 
the  goods,  tiian  is  conferred  by  the  evidence  of  title.  Factors' 
Act  discussed  and  construed.    lb. 

Belation  of  principal  and  agent  miut  exist. —  Unless  the 
usual  indicia  of  ownership  has  been  conferred  upon  the  factor 
or  agent  who  assumes  to  sell,  dispose  of,  or  consign  the  merchan- 
dise, by  the  true  owner,  or  with  his  consent,  the  owner  may  pur- 
sue his  title,  and  claim  his  property  wherever  he  finds  it,  and 
may  recover  it  from  a  bona  fide  purchaser  or  lienor,  who  has 
dealt  with  the  dishonest  factor.  One  who  obtains  possession 
of  a  warehouse  receipt  without  right  or  authority,  and  without 
the  knowledge  or  consent  of  the  owner,  cannot  bind  the  owner 
by  any  of  his  acts.    Hazard  v.  Fiske,  18  Hun,  277. 

The  owner  of  property  which  has  been  tortiously  taken  from 
him  is  not  estopped  from  reclaiming  it  by  the  fraudulent  act 
of  the  tortious  taker,  to  which  he  was  not  a  party,  and  which  he 
in  no  way  aided.  To  create  an  estoppel  he  must  have  enabled 
the  wrongdoer  to  perpetrate  the  fraud.  Marine  Bank  v.  Fisk, 
71  N.  Y.  353. 

Onilty  knowledge  of  one  making  advances. —  One  making 
advances  to  a  factor  upon  goods  in  his  possession,  will  be  pro- 
tected for  all  moneys  paid  to  the  factor,  if  the  party  does  not 
know  the  true  owner,  and  acts  in  good  faith,  and  it  appears  that 
the  factor  obtained  the  goods  lawfully  from  the  owner.  Dor- 
rance,  as  plaintiff,  sued  Dean  and  others  in  conversion  for  a 
quantity  of  com.  Defendants  were  bankers  and  warehousemen, 
and  received  the  com  from  Little  &  Co.,  commission  merchants, 
as  security  for  moneys  advanced  upon  it  by  them  to  Little. 
Defendants  set  up  their  lien  for  advances. 

Upon  the  trial  the  court  charged  the  jury  that  defendants 
could  keep  the  corn  as  security  for  the  money  so  advanced,  pro- 
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vided  they  did  not  at  the  time  know  that  plaintiff  was  the 
owner.  On  the  other  hand,  if  defendants  knew  that  Little  & 
Co.  were  nsing  plaintiff's  property  to  raise  money  for  them- 
selves, then  defendants  could  not  hold  the  com,  and  stood  in 
Little  &  Co.^s  place.  The  Court  of  Appeals  held  that  the  charge 
was  correct  and  declared  that  the  Tactors*  Act  (Laws  1830, 
chap.  179)  was  intended  to  protect  persons  dealing  in  good  faith 
with  apparent  owners  and  has  no  application  to  a  case  where 
such  protection  would  shield  a  wrongdoer  and  secure  to  him 
the  fruits  of  his  fraud.    Dorrance  v.  Dean,  106  N.  Y.  203. 

§  73.  Warehouse  liens.— A  warehouse  company,  ware- 
houseman or  other  person  lawfully  engaged  in  the  busi- 
ness of  storing  goods,  wares  and  merchandise  for  hire 
has  a  lien  on  goods  deposited  and  stored  with  him  for 
his  storage  charges,  and  for  moneys  advanced  by  him 
for  cartage,  labor,  weighing  and  coopering  in  relation 
to  such  goods,  or  other  goods  belonging  to  the  same 
owner ;  and  he  may  detain  such  goods  until  his  lien  is 
paid. 

Lien  of  warehouieman. —  Prior  to  the  Lien  Law  of  1897, 
no  person  was  entitled  to  a  lien  as  a  warehouseman  unless  he  was 
exclusively  engaged  in  that  business.  Under  the  above  section, 
the  word  "exclusively/'  in  connection  with  one  engaged  in  the 
business  of  storing  goods,  has  been  omitted.  The  omission, 
however,  was  only  designed  to  authorize  a  lien  in  favor  of  those 
who  conducted  a  warehouse  or  storage  business,  either  ex- 
clusively, or  in  connection  with  other  business  incidentally.  To 
authorize  a  lien  for  storage  under  the  Lien  Law,  the  lienor  must 
conduct  a  warehouse  or  storage  business,  though  the  fact  that 
he  is  also  engaged  in  the  conduct  of  other  business  will  not 
defeat  his  right  to  a  lien. 

The  statute  not  only  gives  a  specific  or  particular  lien  to  the 
warehouseman,  such  as  existed  at  common  law,  for  the  expenses 
connected  with  the  storage  and  advances  for  cartage,  labor, 
weighing  and  coopering,  but  also  a  general  lien  for  storage,  and 
for  all  charges  which  have  accrued  and  are  incidental  to  the 
general  business  of  a  warehouseman.  Stallman  v.  Kemberly, 
53  Hun,  531 ;  s.  c,  25  Abb.  N.  C.  241. 
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In  the  absence  of  a  specific  agreement,  allowing  a  person  not 
engaged  in  any  warehouse  or  storage  business,  to  hold  property 
stored  with  him  until  the  price  agreed  upon  for  storage  has  been 
paid,  such  person  can  have  no  lien  upon  the  goods  for  storage 
charges  thereon.  Merritt  v.  Peirano,  10  App.  Div.  563; 
In  re  Kelly,  18  Fed.  Rep.  528;  Rivara  v.  Ohio,  3  E.  D.  Smith, 
2G4. 

A  mere  volunteer  under  no  obligation  to  store  property,  who 
accepts  temporary  custody  of  goods,  without  any  agreement  on 
the  subject,  has  no  lien  upon  them.  He  may,  or  may  not,  ac- 
cording to  circumstances,  be  entitled  to  compensation  as  for 
work  and  labor,  as  upon  a  quantum  meruit.  But  he  has  no 
lien.    Lyungstrardh  v.  William  Haaker  Co,    16  Misc.  387. 

Warehouseman  may  assail  chattel  mortgagee. —  A  ware- 
houseman in  possession  with  a  right  to  sell  chattels  to  satisfy 
his  lien,  is  to  be  regarded  as  in  the  same  position  as  a  judgment 
creditor  in  respect  to  his  right  to  assail  the  validity  of  a  chattel 
mortgage.  Where  a  warehouseman  has  a  lien  by  possession,  he 
cannot  be  compelled  to  surrender  chattels  on  which  he  claims  his 
lien  until  his  lawful  charges  are  paid.  Industrial  Loan  Assoc, 
V.  Saul,  34  Misc.  188. 

If  goods  covered  by  a  chattel  mortgage  duly  filed  come  into 
the  possession  of  a  warehouseman  without  the  consent  of  the 
mortgagee,  the  former  cannot  sustain  a  lien  upon  them  for 
storage  charges  as  against  the  mortgagee. 

The  mortgage  contained  a  clause  prohibiting  a  removal  of 
the  goods  from  the  residence  of  the  mortgagor  without  the 
mortgagee's  consent,  and  the  filing  of  the  mortgage  was  notice 
to  the  warehouseman  of  that  fact.  The  latter,  therefore,  had 
no  right  to  the  possession  of  the  goods,  and  no  lien  upon  them. 
Baumann  v.  Jefferson,  4  Misc.  147.  See  also  Baumann  v. 
Post,  16  Daly,  385;  s.  c,  12  N.  Y.  Supp.  213;  Eisler  v.  Union 
Transfer -&  Storage  Co,',  16  Daly,  465. 

An  assignee  of  the  mortgagee  may  maintain  such  an  action 
for  conversion  against  a  warehouse  company,  although  the  chat- 
tel mortgage  was  not  technically  covered  by  the  assignment. 
Baumann  v.  Jefferson,  4  Misc.  147. 

lien  enforced  by  sale  nnder  lien  law. —  Prior  to  the  en- 
actment of  the  Lien  Law  of  1897,  a  warehouseman  was  author- 
ized to  sell  goods  in  his  custody  to  satisfy  his  lien,  pursuant  to 
the  provisions  of  Laws  of  1879,  chap.  336.    This  statute  was 
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repealed  by  the  Lien  Law  of  1897,  and  a  warehouseman  may 
now  sell  property  as  provided  by  article  7  (sections  80-85) 
of  the  Lien  Law,  q,  v.  post,  pp.  228-232. 

Suits  affecting  title  to  goods  in  warehouse. —  The  rights 
and  duties  of  a  warehouseman,  when  an  action  is  brought,  or 
is  about  to  be  brought,  affecting  title  to  or  right  to  possession 
of  goods  in  a  warehouse,  are  governed  by  Laws  1895,  chap.  633, 
which  provides  as  follows: 

Ooods  to  be  held  subject  to  order  of  court. —  Whenever  in  any  ac- 
tion or  proceeding  commenced,  or  about  to  be  commenced,  there  shall 
be  brought  into  question  the  title  to,  right  or  possession  of  any  goods, 
wares  or  merchandise  on  storage  in  any  warehouse,  the  warehouse  com- 
pany, or  persons  or  person  having  the  possession  thereof  as  such  ware- 
houseman, shall,  after  service  upon  it,  them  or  him  of  a  notice'  setting 
forth  the  alleged  claim  of  the  plaintiff,  and  the  name  of  the  court  in 
which  the  action  or  proceeding  is  pending,  or  about  to  be  commenced, 
hold  such  goods,  wares  or  merchandise  subject  to  the  order  of  the  court 
in  which  such  action  or  proceeding  is  about  to  be  or  may  be  brought, 
and  shall  deliver  the  same  to  the  person  or  persons  named  in  any  order, 
judgment  or  decree  made  by  such  court  for  the  delivery  thereof,  after 
the  payment  of  such  warehouseman  for  all  lawful  cnarges  for  the  care 
and  custody  of  such  goods,  wares  or  merchandise;  but  no  order,  judg- 
ment or  decree  for  the  delivery  of  such  goods,  wares  or  merchandise, 
shall  be  made  except  upon  proof  to  the  satisfaction  of  the  court  that  the 
person  named  in  said  order  is  the  owner  or  entitled  to  the  possession 
thereof.  After  service  of  a  notice  as  hereinbefore  specified,  the  ware- 
house company  or  the  person  or  persons  having  possession  of  any  such 
goods,  wares,  or  merchandise,  the  court  or  any  judge  thereof  may  direct 
the  attendance  of  such  warehouse  company,  persons  or  person,  its,  their 
or  his  agents,  servants  or  employees,  and  the  production  of  all  papers, 
books  or  documents  pertaining  to  the  property  in  question,  for  the  pur- 
pose of  examination  as  to  the  title  to  such  goods,  wares  and  mer- 
chandise.    (Laws  1895,  chap.  633,  §  1.) 

Warehouseman,  when  to  be  party  to  suit. —  No  warehouse  com- 
pany or  persons  or  person  lawfully  engaged  in  the  business  of  storing 
goods,  wares  and  merchandise  for  hire,  shall  be  made  a  party  defend- 
ant in  any  action  concerning  the  title  to  or  possession  of  any  goods, 
wares  or  merchandise  held  on  storage  by  such  warehouse  company, 
persons  or  person  unless  such  warehouse  company,  persons  or  person, 
so  holding  the  same  on  storage  shall  claim  some  right,  title  or  interest 
of,  in  or  to  the  same,  other  than  a  lien  for  the  lawful  charges  growing 
out  of  the  care  and  custody  thereof.    (Laws  1895,  chap.  633,  §  2.) 

§  74.  Lien  of  bailee  of  animals.—  A  person  keeping  a 
livery  stable,  or  boarding  stable  for  animals,  or  pastur- 
ing or  boarding  one  or  more  animals,  or  who  in  con- 
nection therewith  keeps  or  stores  any  wagon,  truck, 
15 
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cart,  carriage,  vehicle  or  harness,  has  a  lien  dependent 
upon  the  possession  upon  each  animal  kept,  pastured 
or  boarded  by  him,  and  upon  any  wagon,  truck,  cart, 
carriage,  vehicle  or  harness,  of  any  kind  or  description, 
stored  or  kept,  under  an  agreement  with  the  owner 
thereof,  whether  such  owner  be  a  mortgagor  remain- 
ing in  possession  or  otherwise,  for  the  sum  due  him 
for  the  care,  keeping,  boarding  or  pasturing  of  the  ani- 
mal, or  for  the  keeping  or  storing  of  any  wagon,  truck, 
cart,  carriage,  vehicle  and  harness,  under  the  agree- 
ment, and  may  detain  the  animal  or  wagon;  truck,  cart, 
carriage,  vehicle  and  harness  accordingly,  until  such 
sum  is  paid.     (As  amd.  by  Laws  1899,  chap.  465.) 

Discharge  —  Tender. —  An  owner  who  offers  to  pay  a  livery- 
stable  keeper  all  charges  for  the  keep  of  his  animal  on  which 
the  latter  claimed  a  lien  is  not  obliged  to  pay  an  exorbitant  bill 
of  items  aggregating  a  sum  largely  in  excess  of  what  is  due 
upon  the  lien.  The  offer  to  pay  the  lien  is  sufficient  to  enable 
him  to  maintain  an  action  to  recover  his  property  without  mak- 
ing a  tender  of  the  exact  amount  of  the  lien  which  the  livery- 
stable  keeper  refuses  to  state.     Allen  v.  Corby,  59  App.  Div.  1. 

A  livery-stable  keeper  claimed  a  lien  upon  a  horse  and  wagon, 
and  demanded  of  the  owner  a  sum  greatly  in  excess  of  what 
was  actually  due,  and  refused  to  deliver  the  property  except  upon 
payment  of  that  sum.  Held,  in  such  a  case  that  the  owner  .was 
not  obliged  to  make  an  actual  physical  tender  of  the  amount  of 
the  lien.  The  law  requires  fair  dealing,  and  obliges  each  party 
to  give  to  the  other  full  and  fair  information  upon  which  to 
act.  If  the  owner  offers  to  pay  all  reasonable  charges  for  the 
animals  keep  it  is  sufficient.    7^. 

Bailee  cannot  create  lien. —  It  seems  that  where  the  owner 
of  a  horse  allowed  one  Drake  to  use  the  horse  imtil  he  could 'dis- 
pose of  it,  the  latter  is  a  mere  bailee  of  the  animal.  If  the 
bailee,  without  the  knowledge  or  consent  of  the  owner,  agrees 
with  a  livery-stable  keeper,  that  the  latter  may  have  a  lien  on 
the  horse  for  his  keep,  such  lien  cannot  prevail,  as  against  the 
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owner,  who  made  no  agreement  for  the  keep  of  the  horee.    Has^ 
sett  V.  Sanborn,  62  App.  Div.  588. 

Animals  estray. —  The  Town  Law  (Laws  1890,  chap.  569^ 
§§  120,  1^1)  provides  that  a  person  may  seize  animals  which 
have  strayed  upon  his  land,  and  have  a  lien  for  their  keep,  and 
if  the  animals  are  not  redeemed  within  five  days  he  may  file  hia 
notice  of  lien  as  provided  by  the  statute.  Held  that  the  owner 
cannot  maintain  replevin  for  the  animals,  within  the  five-day 
period,  without  legal  oflfer  to  redeem  them  by  paying  the  charges* 
Lynch  v.  Ford,  72  App.  Div.  636. 
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LIEN  LAW  -  ARTICLE  VIL 

[Laws  1897,  Chap.  418.] 

ENFOBCEMENT  OF  LIENS  ON  PEBSONAL  PBOPEBTT  BT 

SALE. 

Section  80.  Sale  of  personal  property  to  satisfy  lien. 

81.  Notice  to  owner. 

82.  Sale  to  be  advertised. 

83.  Redemption  before  sale. 

84.  Disposition  of  proceeds. 

85.  Remedy  not  exclusive. 

§   80.  Sale   of   personal   property   to   satisfy   a   lien 

A  lien  against  personal  property,  other  than  a  mort- 
gage on  chattels,  if  in  the  legal  possession  of  the  lienor, 
may  be  satisfied  by  the  public  sale  of  such  property 
according  to  the  provisions  of  this  article. 

Bemedy  by  sale. —  The  remedy  of  a  lienor,  to  enforce  his  lien 
by  a  sale  of  chattels  (other  than  one  holding  a  chattel  mort- 
gage), pursuant  to  article  VII  of  the  Lien  Law,  is  declared  not 
to  be  exclusive.  See  §  85,  post,  p.  232.  A  lienor  may  foreclose 
his  lien  by  sale  in  other  modes,  where  the  statute  prescribes 
the  mode,  as  in  case  of  railroads,  common  carriers,  express  com- 
panies, pawnbrokers,  innkeepers,  and  others,  or  a  lienor  may,  if 
he  desires,  foreclose  his  lien  by  action,  unless  the  statute  pre- 
scribes an  exclusive  remedy  for  a  particular  lien,  pursuant  to 
the  provisions  of  the  Code  of  Civil  Procedure,  §§  1737-1741. 

For  the  provisions  of  law  as  to  other  modes  of  sale  or  fore- 
closure and  the  statutes  applicable  thereto,  and  the  sections  of 
the  Code  governing  foreclosure  by  action,  see  under  §  85  of  the 
Lien  Law  and  statutes  there  cited,  post,  p.  232  et  seq, 

§  81.  Notice  of  sale.-  Before  such  sale  ^is  held  the 
lienor  shall  serve  a  notice  upon  the  owner  with  due 
diligence  within  such  county,  if  such  owner  can  be 
found  when  such  lien  arose,  if  not  then  to  the  person 
for  whose  account  the  same  is  then  held  personally, 
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provided  such  service  can  be  made  with  due  diligence 
within  the  county  where  such  lien  arose,  but  if  such 
person  cannot  with  due  diligence  be  found  within  such 
county,  then  such  notice  shall  be  served  by  mailing  it 
to  him  at  his  last  known  place  of  residence,  or  to  his 
last  known  post  ofiSce  address.  A  like  notice  shall  be 
served  in  the  same  way  upon  any  person  who  shall  have 
given  to  the  lienor  notice  of  an  interest  in  the  property 
subject  to  the  lien.  Such  notice  shall  contain  a  state- 
ment of  the  following  facts : 

First.  The  nature  of  the  debt  or  the  agreement  un- 
der which  the  lien  arose,  with  an  itemized  statement  of 
the  claim  and  the  time  when  due ; 

Second.  A  brief  description  of  the  personal  property 
against  which  the  lien  exists ; 

Third.  The  estimated  value  of  such  property; 

Fourth.  The  amount  of  such  lien,  at  the  date  of  the 
notice. 

It  shall  also  require  such  owner  or  person  to  pay  the 
amount  of  such  lien,  on  or  before  a  day  mentioned 
therein,  not  less  than  ten  days  from  the  service  thereof, 
and  shall  state  the  time,  when  and  place  where  such 
property  will  be  sold,  if  such  amount  is  not  paid.  If 
the  agreement  on  which  the  lien  is  based  provides  for 
the  continuous  care  of  property  the  lienor  is  also  en- 
titled to  receive  all  sums  which  may  accrue  under  the 
agreement,  subsequent  to  the  notice  and  prior  to  pay- 
ment or  a  sale  of  the  property;  and  the  notice  shall 
contain  a  statement  that  such  additional  sum  is  de- 
manded. Such  notice  shall  be  verified  by  the  lienor  to 
the  effect  that  the  lien  upon  such  property  is  valid,  that 
the  debt  upon  which  such  lien  is  founded  is  due  and  has 
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not  been  paid  and  that  the  facts  stated  in  such  notice 
are  true  to  the  best  of  his  knowledge  and  belief.  (As 
amd.  by  Laws  1899,  chap.  369.) 

Sale  without  notice,  void. — A  bailee  who  sells  chattels  stored 
with  him,  to  satisfy  his  lien  for  storage,  must  serve  the  notice 
on  the  owner  as  prescribed  by  section  81  of  the  Lien  Law,  and 
the  service  of  such  notice  is  a  condition  precedent  to  his  right 
to  sell  the  chattels.  A  sale,  in  the  absence  of  such  notice,  is 
void  as  against  the  owner.    Robinson  v.  Wappans,  34  Misc.  199. 

§  82.  Sale  to  be  advertised —  Each  sale  of  personal 
property  to  satisfy  a  lien  thereon  shall  be  at  public 
auction  to  the  highest  bidder,  and  shall  be  held  in  the 
city  or  town  where  the  lien  was  acquired.  After  the 
time  for  the  payment  of  the  amount  of  the  lien  speci- 
fied in  the  notice  required  to  be  served  by  the  preced- 
ing section,  notice  of  such  sale,  describing  the  property 
to  be  sold,  and  stating  the  name  of  the  owner  or  per- 
son for  whose  account  the  same  is  then  held  and  the 
time  and  place  of  such  sale,  shall  be  published  once  a 
week,  for  two  consecutive  weeks,  in  a  newspaper  pub- 
lished in  the  town  or  city  where  such  sale  is  to  be  held, 
and  such  sale  shall  be  held  not  less  than  fifteen  days 
from  the  first  publication;  if  there  be  no  newspaper 
published  in  such  town,  such  notice  shall  be  posted  at 
least  ten  days  before  such  sale  in  not  less  than  six  con- 
spicuous places  therein.  ( As  amd.  by  Laws  1899,  chap. 

369.) 

« 

§  83.  Redemption  before  sale At    any    time    before 

such  property  is  so  sold,  the  owner  thereof  may  redeem 
the  same  by  paying  to  the  lienor  the  amount  due  on  ac- 
count of  the  lien,  and  whatever  legitimate  expenses 
have  been  incurred  at  the  time  of  such  payment  in  serv- 
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ing  the  notice  and  advertising  the  sale  as  required  in 
this  article.  Upon  making  such  pajTnent,  the  owner 
of  such  property  is  entitled  to  the  possession  thereof. 

§  84.  Disposition  of  proceeds. —  Of  the  proceeds  of 
such  sale,  the  lienor  shall  retain  an  amount  sufficient 
to  satisfy  his  lien,  and  the  expenses  of  advertisement 
and  sale.  The  balance  of  such  proceeds,  if  any,  shall 
be  held  by  the  lienor  subject  to  the  demand  of  the 
owner,  or  his  assignee  or  legal  representative,  and  a 
notice  that  such  balance  is  so  held  shall  be  served  per- 
sonally or  by  mail  upon  the  owner  of  the  property  sold. 
If  such  balance  is  not  claimed  by  the  owner  or  his  as- 
signee or  legal  representative  within  thirty  days  from 
the  day  of  sale,  such  balance  shall  be  deposited  with  the 
treasurer  or  chamberlain  of  the  city  or  village,  or  the 
supervisor  of  the  town,  where  such  sale  was  held. 
There  shall  be  filed  with  such  deposit,  the  affidavit  of 
the  lienor,  stating  the  name  and  place  of -residence  of 
the  owner  of  the  property  sold,  if  known,  the  articles 
sold,  the  prices  obtained  therefor,  that  the  notice  re- 
quired by  this  article  was  duly  served  and  how  served 
upon  such  owner,  and  that  such  sale  was  legally  and 
how  advertised.  There  shall  also  be  filed  therewith 
a  copy  of  the  notice  served  upon  the  owner  of  the  prop- 
erty and  of  the  notice  of  sale  published  or  posted  as 
required  by  this  article.  The  officer  with  whom  such 
balance  is  deposited  shall  credit  the  same  to  the  owner 
of  the  property,  and  pay  the  same  to  such  owner,  his 
assignee  or  legal  representative,  on  demand  and  satis- 
factory evidence  of  identity.  If  such  balance  remains 
in  the  possession  of  such  officer  for  a  period  of  five 
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years,  unclaimed  by  the  person  legally  entitled  thereto, 
it  shall  be  transferred  to  the  general  funds  of  the  town, 
village  or  city>  and  be  applied  and  used  as  other  moneys 
belonging  to  such  town,  village  or  city. 

§  86.  Remedy  not  exclusive.—  The  provisions  of  this 
article  do^not  preclude  any  other  remedy  by  action  or 
otherwise,  now  existing,  for  the  enforcement  of  a  lien 
against  personal  property,  or  bar  the  right  to  recover 
so  much  of  the  debt  as  shall  not  be  paid  by  the  pro- 
ceeds of  the  sale  of  the  property. 

Other  modes  of  enforcinc^  a  lien. —  A  henor  is  not  boimd  to 
enforce  his  lien  by  sale,  pursuant  to  article  7  of  the  Lien  Law. 
Other  statutory  remedies  and  modes  of  sale  are  prescribed  by 
various  acts  of  the  legislature,  in  favor  of  persons  having  spe- 
cific liens. 

Bailroads,  express  companies,  innkeepers,  pawnbrokers  — 
Enforcement  of  liens  of. —  A  common  carrier  has  a  lien  for 
freight  and  unclaimed  baggage.  This  lien  existed  at  common 
law.  It  is  also  expressly  authorized  by  statute,  and  the  mode 
in  which  the  lien  may  be  enforced  by  a  sale  of  the  property  to 
which  it  attaches  is  regulated  in  detail.  The  various  laws  on 
this  subject  embrace  rights  of  railroads  and  transportation  com- 
panies (which  latter  include,  also,  ferry  companies,  navigation 
companies,  and  stage  coach  corporations),  also  common  carriers, 
express  companies,  proprietors  of  stage  coaches,  canal-boats  and 
steamboats,  innkeepers,  tavern-keepers  and  pawnbrokers.  These 
statutes  embrace  the  Kailroad  Law  (Laws  1890,  chap.  565,  §  46) 
which  includes  railroads  and  transportation  companies;  Laws 
1837,  chap.  300,  which  also  includes  proprietors  of  stage  lines, 
canal-boats,  steamboats,  railroads,  innkeepers  and  tavern-keep- 
ers; Laws  1855,  chap.  523,  which  includes  express  companies 
and  persons  engaged  in  the  express  business,  and  Laws  1883, 
chap.  339,  relating  to  pawnbrokers.  These  statutes  are  as 
follows : 

Unclaimed  freight  and  baggage  —  Bailroads  and  transporta- 
tion companies  —  Delivery  to  warehouseman. —  Every  railroad  or 
other  transportation  corporation,  doing  business  in  this  state,  which 
shall  have  unclaimed  freight  or  baggage,  not  live  stock  or  perishable,  in 
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its  poesesdion  for  the  period  of  sixty  days,  may  deliver  the  same  to  any 
warehouse  company,  or  person  or  persons  engaged  in  the  warehouse 
business,  within  this  state,  and  take  a  warehouse  receipt  for  the  stor- 
age thereof.  Upon  such  delivery  and  upon  taking  such  warehouse 
receipt,  every  such  railroad  or  other  transportation  corporation  shall 
be  discharged  of  all  liability  in  respect  to  any  such  unclaimed  freight 
or  baggage  from  and  after  such  delivery.  At  any  time  within  two  years 
after  such  delivery,  such  railroad  or  other  transportation  corporation 
shall  surrender  and  transfer  such  warehouse  receipt  to  the  owner  of 
any  such  unclaimed  freight  or  baggage  upon  demand,  and  upon  pay- 
ment of  all  charges  and  expenses  for  transportation  then  due,  if  any. 
to  any  such  raikoad  or  other  transportation  corporation.  (Railroad 
Law,  §  46.) 

Sale  after  one  year. —  In  case  any  such  railroad  or  other  transpor- 
tation company  shall  have  had  unclaimed  freight  or  baggage,  not  live 
stock  or  perishable,  in  its  possession  for  a  period  of  (me  year  and  shall 
not  have  delivered  the  same  to  a  warehouse  company  or  person  or  per- 
sons engaged  in  the  warehouse  business  as  above  provided,  then  such 
railroad  or  other  transportation  company  may  proceed  to  sell  the  same 
at  public  auction,  and  out  of  the  proceeds  may  retain  the  charges  of 
transportation,  handling  and  storage  of  such  unclaimed  freight  or  bag- 
gage, and  the  expenses  of  advertising  and  sale  thereof;  but  no  such  sale 
shall  be  made  imtil  the  expiration  of  four  weeks  from  the  first  publica- 
tion of  notice  of  such  sale,  to  be  published  weekly  in  a  newspaper 
published  in  or  nearest  the  town  or  city  to  which  such  unclaimed  freight 
or  baggage  was  consigned,  or  at  which  it  was  directed  to  be  left,  and  also 
at  the  town  or  city  where  such  sale  is  to  take  place;  and  said  notice 
shall  contain  a  general  description  of  such  unclaimed  freight  or  bag- 
gage, the  name  of  the  shipper  thereof,  if  known,  and  a  sSaitement  of 
the  consignment  thereof,  whether  to  a  designated  consignee  or  to  order, 
if  known,  or  the  place  at  which  the  same  was  to  be  left^  as  near  as 
may  be;  and  the  expenses  incurred  for  advertising  shall  be  a  lien  upon 
such  unclaimed  freight  or  baggage  in  a  ratable  proportion,  according 
to  the  value  of  such  article,  package  or  parcel,  if  more  than  one.  Such 
railroad  or  other  transportation  company  shall  make  an  entry  of  the- 
balance  of  the  proceeds  of  the  sale,  if  any,  of  the  unclaimed  freight  or 
^gg<^ge  consigned  to  the  same  consignee  or  covered  by  each  consign- 
ment, as  near  as  can  be  ascertained,  and  at  any  time  within  five  years 
thei%after,  shall  refund  any  surplus  so  retained  to  the  owners  of  such 
unclaimed  freight  or 'baggage,  his  personal  representatives  or  assigns, 
on  satisfactory  proof  of  such  ownership.  In  case  such  balance  shall 
not  be  claimed  by  the  rightful  owner  within  five  years  after  the  sale  as 
above  specified,  then  it  shall  be  paid  to  the  county  treasurer,  for  the 
use  of  the  county  poor  of  the  county  where  the  sale  is  made.  (Rail- 
road Law,  §  46.) 

Sale  of  live  stock  and  perishable  property. —  Unclaimed  live  stock 
and  perishable  freight  or  baggage  may  be  sold  by  any  such  railroad  or 
other  transportation  corporation  without  notice,  as  soon  as  it  can  be, 
upon  the  best  terms  that  can  be  obtained.  AH  moneys  arising  from  the 
sale  of  any  such  unclaimed  live  stock,  perishable  freight  or  baggage, 
after  deducting  therefrom  all  charges  and  expenses  for  transportation, 
storage,  keeping,  commissions  for  selling  the  property,  and  any  amount 
previously  paid  for  its  loss  or  non-delivery,  shall  be  deposited  by  the 
corporation  making  such  sale  with  a  report  thereof,  and  proof  that  the 
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property  was  live  stock  or  perishable  freight,  with  the  comptroller  for 
the  benefit  of  the  general  fund  of  the  state,  and  shall  be  held  by  him  in 
trust  for  reclamation  by  the  person  or  persons  entitled  to  receive  the 
same.     (Railroad  Law,  §  46.) 

Bailroadf  common  carriers  —  Innkeepers,  etc. —  In  addition 
to  the  General  Railroad  Law,  provision  is  made  generally  for  the 
enforcement  of  liens  by  common  carriers,  innkeepers  and  others, 
by  Laws  1837,  chapter  300,  which  includes  individuals  and  part- 
nerships as  well  as  corporations.    The  law  of  1837  is  as  follows: 

Description  to  be  entered  In  a  book. —  The  proprietor  or  proprietors 
of  the  several  lines  of  stages,  and  the  proprietors  of  the  several  canal  boat 
lines,  and  the  proprietors  of  the  several  steamboats,  and  the  several 
incorporated  railroad  companies,  and  the  keepers  of  the  several  inns  and 
taverns  within  this  state,  who  shall  have  any  unclaimed  trunks,  boxes 
or  baggage  within  his,  their  or  either  of  their  custody,  shall  imme- 
diately enter  the  time  the  same  was  left,  with  a  proper  description 
thereof,  in  a  book  to  be  by  them  provided  and  kept  for  that  purpose. 
In  case  the  name  and  residence  of  the  owner  shall  be  ascertained,  it 
shall  be  the  duty  of  such  person  who  shall  have  any  such  property  as 
above  specified,  to  immediately  notify  the  owner  thereof  by  maiL  (Laws 
1837,  chap.  300,  f  1.) 

Description  of  property  to  be  made  and  published. —  In  case  there 
shall  not  be  any  information  obtained  as  to  the  owner,  it  shall  be  the 
duty  of  the  person  having  the  possession  thereof,  to  make  out  a  correct 
written  description  of  all  such  property  as  shall  have  been  unclaimed 
for  thirty  days,  stating  the  time  the  same  came  into  his  possession,  and 
forward  said  description  to  the  editor  of  the  state  paper,  whose  duty  it 
shall  be,  on  the  first  Mondays  of  July,  October,  January  and  April  in 
each  year,  to  publish  the  same  in  the  state  paper  once  a  week  for  three 
weeks  successively.     (Laws  1837,  chap.  300,  §  2.) 

If  not  claimed  for  sixty  days  to  be  opened  and  inventory  to  be 
made;  when  to  be  sold  at  auction. —  In  case  the  said  property  shall 
remain  unclaimed  for  sixty  days  after  the  said  publication,  it  shall  be 
the  duty  of  the  person  or  company  having  possession  thereof,  to  apply 
to  a  magistrate  of  the  town  or  city  in  which  said  property  is  retained, 
in  whose  presence  and  under  whose  direction  said  property  shall  be 
opened  and  examined,  and  an  inventory  thereof  taken  by  said  magis- 
trate; and  if  the  name  and  residence  of  the  owner  is  ascertained  by 
such  examination,  it  shall  be  the  duty  of  the  magistrate  forthwith  to 
direct  a  notice  thereof  to  such  owner,  by  mail;  and  if  said  property 
shall  remain  unclaimed  for  three  months  after  such  examination,  it 
shall  be  the  further  duty  of  the  person  or  company  having  possession 
thereof  to  apply  to  a  magistrate  as  aforesaid;  and  if  said  magistrate 
shall  deem  such  property  of  sufficient  value,  he  shall  cause  the  same  to 
be  sold  at  public  auction,  giving  six  days'  previous  notice  of  the  time 
and  place  of  such  sale;  and  from  the  proceeds  of  such  sale  he  shall 
pay  the  charges  and  expenses  legally  incurred  in  respect  to  said  prop- 
erty, or  a  ratable  proportion  thereof  to  each  claimant,  if  sufficient  for 
the  payment  of  the  whole  amount;  and  the  balance  of  the  proceeds  of 
such  sale,  if  any,  the  said  magistrate  shall  immediately  pay  to  the  over- 
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seers  of  the  poor  of  said  town  or  city,  for  the  use  of  the  poor  thereof; 
and  the  said  overseers  shall  make  an  entry  of  such  amount,  and  the 
time  of  receiving  the  same,  upon  their  othcial  records,  and  it  shall  be 
subject,  at  any  time  within  seven  years  thereafter,  to  be  reclaimed  by, 
and  refunded  to,  the  owner  of  such  property,  his  heirs  or  assigns,  on 
satisfactory  proof  of  such  ownership.     (Laws  1837,  qhap.  300,  §  3.) 

Expense  to  be  a  lien  on  property. —  The  person  making  the  entry 
of  unclaimed  property  as  above  specified,  shall  be  entitled  to  twelve  and 
a  half  cents  for  each  trunk,  box,  Iwile,  package  or  bundle  so  entered,  and 
shall  have  a  lien  on  the  property  so  entered,  until  payment  shall  be 
made;  and  in  case  any  additional  expense  shall  be  incurred  for  print- 
ing, the  lien  shall  continue  until  payment  shall  be  made  for  such  addi- 
tional expense. 

Penalty^. —  In  case  any  person  shall  neglect  or  refuse  to  comply  with 
the  provisions  of  this  act,  he  shall  forfeit  the  sum  of  five  dollars  for 
each  and  every  trunk,  box  or  bundle  of  baggage  so  neglected  as  above 
specified,  to  the  benefit  of  any  person  who  sh^U  sue  for  the  same,  in 
his  own  name,  in  an  action  of  debt  in  any  court. having  cognizance 
thereof.     (Laws  1837,  chap.  300,  §  4.) 

Express  companies  —  Lien  for  unclaimed  articles. —  The  leg- 
islature has  authorized  express  companies  to  sell  unclaimed  ar- 
ticles after  a  period  of  one  year,  and  perishable  property  as  soon 
as  may  be,  for  express  charges  (Laws  1855,  chap.  523).  This 
statute  provides  as  follows : 

Express  companies  may  sell  iinclaimed  articles. —  Every  express 
company,  or  person  or  persons,  engaged  in  the  express  business,  who 
shall  have  had  any  imclaimed  article,  goods  or  things,  not  perishable,  in 
its,  his,  or  their  possession,  for  a  period  oi  one  year  at  least,  may  pro- 
ceed to  sell  the  same  at  public  auction,  and  out  of  the  proceeds  may 
retain  the  charges  of  transportation  and  storage  of  such  article,  goods 
or  thing,  and  the  expenses  of  advertising  and  sale  thereof;  but  no  such 
sale  shall  be  made,  until  the  expiration  of  four  weeks  from  the  first 
publication  of  notice  of  such  sale,  in  a  newspaper  published  at  or  near- 
est the  place  at  which  such  article,  goods,  or  thing,  was  directed  to  be 
left,  and  also  at  the  place  where  such. sale  is  to  take  place;  and  said 
notice  shall  contain  a  description  of  such  article,  goods,  or  thing,  the 
place  at  which  the  same  was  to  be  left,  as  near  as  may  be,  together 
with  the  name  of  the  person  to  whom  directed,  if  kno-wn;  and  the  ex- 
penses incurred  for  advertising  shall  be  a  lien  upon  such  article,  goods, 
or  thinp^,  in  a  ratable  proportion,  according  to  the  value  of  each  article, 
package  or  parcel,  if  more  than  one.    (Laws  1855,  chap.  523,  §  1.) 

In  case  of  perishable  articles. —  In  case  such  unclaimed  article, 
goods,  or  thing,  shall  in  its  nature  be  perishable,  the  same  may  be  sold 
as  soon  as  it  can  be,  on  giving  the  notice  required  in  the  preceding 
section,  after  its  receipt  at  the  city,  town,  or  village,  to  which  it  was 
directed.     (Laws  1855,  chap.  523,  §  2.) 

Must  keep  an  account  and  refund  to  the  owner. —  Such  express 
company,  or  person  or  persons  engaged  in  the  express  business,  shall 
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make  an  entry  of  the  balance  ot  the  proceeds  of  the  sale,  if  any,  of  such 
article,  goods  or  thing  directed  to  the  same  person,  as  near  as  he  can 
be  ascertained,  and  at  any  time  within  five  years  thereafter,  shall  re- 
fund any  surplus  so  retained  to  the  owner  of  such  article,  goods,  or 
thing,  his  heirs  or  assigns,  on  satisfactory  proof  of  such  ownership. 
(Laws  1855,  chap.  523,  §  3.) 

Or  pay  to  county  treasurer. —  In  case  such  balance  shall  not  be 
claim^  by  the  rightful  owner  within  five  years  after  the  sale  as  above 

rifled,  then  it  shall  be  paid  to  the  county  treasurer,  for  the  use  of 
county  poor  of  said  county.     (Laws  1855,  chap.  533,  {  4.) 

Fawn  broker. —  A  licensed  pawn  broker  is  authorized  to  sell 
unredeemed  pledges,  on  which  he  has  made  loans  as  prescribed 
by  Laws  1883,  chap.  339  §§  8  and  9,  which  provide  as  follows : 

Sale  of  pledges. —  No  pawnbroker  shall  sell  any  pawn  or  pledge  until 
the  same  shall  have  remained  one  year  in  his  possession,  and  all  such 
sales  shall  be  at  public  auction  and  not  otherwise,  and  shall  be  con- 
ducted by  licensed  auctioneers  of  the  city  where  the  business  shall  be 
carried  on  or  of  an  adjoining  city.  (Laws  1883,  chap.  339,  §  8,  as  amd. 
by  Laws  1890,  chap.  240.) 

Notice  of  sale. —  Notice  of  every  such  sale  shall  be  published  for  at 
least  six  days  previous  thereto  in  at  least  two  of  the  daily  papers 
printed  in  the  city  where  the  business  shall  be  carried  on,  and  a^so  in 
two  daily  newspapers  of  the  city  where  the  sale  is  to  take  place  and 
to  be  designated  by  said  mayor,  and  such  notice  shall  specify  the  time 
and  place  at  which  such  sale  is  to  take  place  and  the  name  of  the  auc- 
tioneer by  whom  the  same  is  to  be  conducted  and  a  description  of  the 
goods  or  articles  to  be  sold.  (Laws  1883,  chap.  339,  §  8,  as  amd.  by 
Laws  1890,  chap.  340.) 

Sale  by  f orecloftnre. —  If  for  any  reason  the  lienor  may  deem 
it  advisable  he  may  resort  to  an  action  to  foreclose  a  lien  upon 
a  chattel  as  prescribed  in  article  2  of  chapter  14,  title  2  of  the 
Code  of  Civil  Procedure  (§§  1737-1741).  This  remedy  by  fore- 
closure has  no  application  where  a  mode  of  enforcing  a  lien  upon 
a  chattel  is  specifically  prescribed  by  law  exclusively.  The 
provisions  of  the  Code  of  Civil  Procedure  are  as  follows : 

ft  1737.  Actions  when  and  in  what  courts  maintainable. — ^An  ac- 
tion may  be  maintained  to  foreclose  a  lien  upon  a  chattel,  for  a  sum  of 
money,  in  any  case  where  such  a  lien  exists  at  the  commencement  of  the 
action.  The  action  may  be  brought  in  any  court,  of  record  or  not  of 
record,  which  would  have  jurisdiction  to  render  a  judgment,  in  an  ac- 
tion founded  upon  a  contract,  for  a  sum  equal  to  the  amount  of  the  lien. 

§  1738.  Warrant  to  seize  chattel;  proceedings  thereupon. — Where 
the  action  is  brought  in  the  Supreme  Court,  a  Superior  City  Court,  the 
Marine  Court  of  the  city  of  New  York,  or  a  County  Court,  if  the  plain- 
tiff is  not  in  possession  of  the  chattel,  a  warrant  may  be  granted  by 
the  court,  or  a  trial  judge  thereof,  commanding  the  sheriff  to  seize  the 
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chattel,  and  safely  keep  it  to  abide  the  final  judgment  in  the  action. 
The  provisions  of  title  third  of  chapter  seventh  of  this  act  apply  to  such 
a  warrant,  and  to  the  proceedings  to  procure  it  and  after  it  has  been 
issued,  as  if  it  was  a  warrant  of  attachment,  except  as  otherwise  ex- 
pressly prescribed  in  this  article. 

§  1739.  Judgment. —  In  an  action  brought  in  a  court  specified  in  the 
last  section,  final  judgment,  in  favor  of  the  plaintiff,  must  specify  the 
amount  of  the  lien,  and  direct  a  sale  of  the  cnattel  to  satisfy  the  same 
and  the  costs,  if  any,  by  a  referee  appointed  thereby,  or  an  officer 
designated  therein,  in  like  manner  as  where  a  sheriff  sells  personal  prop- 
erty by  virtue  of  an  execution;  and  the  application  by  him  of  the 
proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the  payment  of  the 
amount  of  the  lien,  and  the  costs  of  the  action.  It  must  also  provide 
for  the  payment  of  the  surplus  to  the  owner  of  the  chattel,  and  for  the 
safe  keeping  of  the  surplus,  if  necessary,  until  it  is  claimed  by  him. 
If  a  defendant,  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  lien,  or  for  any  part  thereof  it  may  also  award  pay- 
ment accordingly. 

§  1740.  Action  in  inferior  courts. — Where  an  action  is  brought  in 
a  court,  other  than  one  of  those  specified  in  the  last  section  but  one,  if 
the  plaintiff  is  not  in  possession  of  the  chattel,  a  warrant,  command- 
ing the  proper  officer  to  seize  the  chattel,  and  safely  keep  it  t^  abide 
the  judgment,  may  be  issued,  in  like  manner  as  a  warrant  of  attach- 
ment may  be  issued  in  an  action  founded  upon  a  contract,  brought  in 
the  same  court;  and  the  provisions  of  law,  applicable  to  a  warrant  of 
attachment,  issued  out  of  that  court,  apply  to  a  warrant  issued  as  pre- 
scribed in  this  section,  and  to  the  proceedings  to  procure  it,  and  after 
it  has  been  issued;  except  as  otherwise  specified  in  the  judgment.  A 
judgment  in  favor  of  the  plaintiff,  in  such  an  action,  must  correspond  to 
a  judgment  rendered  as  prescribed  in  the  last  section,  except  that  it 
must  direct  the  sale  of  the  chattel  by  an  officer  to  whom  an  execution, 
issued  out  of  the  court,  may  be  directed;  and  the  payment  of  the  sur- 

glus,  if  its  safe  keeping  is  necessary,  to  the  county  treasurer,  for  tho 
enefit  of  the  owner. 

§  1741.  Application  of  this  article. —  This  article  does  not  affect 
any  existing  right  or  remedy  to  foreclose  or  satisfy  a  lien  upon  a  chat- 
tel, without  action ;  and  it  does  not  apply  to  a  case,  where  another  mode 
of  enforcing  a  lien  upon  a  chattel  is  specially  prescribed  by  law. 
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LIEN  LAW  -  AETICLE  VIH. 

[Laws  1897,  Chap.  418.] 

CHATTEL  MOBTOAOBS. 

{SconoN  90.  Chattel  mortgage  to  be  filed. 

91.  Corporate  mortgages  against  real  and  personal  property. 

92.  Where  filed. 

93.  Filing  and  entry. 

94.  Fees. 

95.  Mortgage  invalid  after  one  year,  unless  statement  is  filed. 

96.  Duration  of  lien  of  mortgage  on  canal  craft. 

97.  Copies  to  be  evidence  of  certain  facts. 

98.  Mortgage,  how  discharged  of  record. 

§  90.  Chattel  mortgage  to  be  filed — Every  mortgage  or 
conveyance  intended  to  operate  as  a  mortgage  of  goods 
and  chattels,  or  of  any  canal  boat,  steam  tug,  scow  or 
other  craft,  or  the  appurtenances  thereto,  navigating 
the  canals  of  the  state,  which  is  not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  mortgaged,  is 
absolutely  void  as  against  the  creditors  of  the  mort- 
gagor, and  as  against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  mortgage,  or  a  true 
copy  thereof,  is  filed  as  directed  in  this  article. 

Prior  statutes. —  The  Lien  Law  of  1897,  with  respect  to 
chattel  mortgages,  is  a  substantial  re-enactment  of  the  Laws  of 
1833,  chap.  279,  §  1 ;  and  Laws  of  1858,  chap.  247,  superseded 
by  Laws  of  1864,  chap.  412,  §§  1  and  2,  as  to  canal  boats.  The 
provisions  of  these  early  statutes  are  re-enacted  without  material 
change,  and  the  early  decisions  are  applicable  to  the  law  of 
1897. 

Mortgage  distinguished  from  sale. —  A  mortgage  of  chattels 
is  governed  by  the  provisions  of  the  Lien  Law.  A  sale  is  gov- 
erned by  the  Personal  Property  Law  (Laws  1897,  chap.  417). 
In  case  of  a  sale,  of  course,  the  title  to  the  good6  becomes  abso- 
lute in  the  vendee,  unless  it  is  made  pursuant  to  a  conditional 
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contract  pennitting  the  title  to  remain  in  the  vendor  until  paid 
for,  as  provided  by  article  9  of  the  Lien  Law,  §§  110-118, 
post 

If  chattels  are  mortgaged  the  mortgagee  acquires  a  present 
title  subject  to  be  defeated  by  the  mortgagor's  compliance  with 
the  terms  of  the  mortgage.  The  purpose  of  referring  to  a  sale 
of  chattels  in  this  connection  is  to  throw  light  upon  questions 
involving  rights  of  creditors  where  there  has  been  no  actual  or 
continued  change  of  possession.  If  goods  are  sold  and  remain 
thereafter  in  the  possession  of  the  vendor,  such  possession  makes 
the  sale  presumptively  fraudulent  as  to  creditors  and  subsequent 
vendees,  under  section  25  of  the  Personal  Property  Law.  In 
such  case  the  burden  of  proof  is  on  the  vendee  to  show  the 
bona  fides  of  the  transaction. 

If  chattels  are  mortgaged  and  remain  thereafter  in  the  pos- 
session of  the  mortgagor,  ahd  the  mortgage  is  not  filed  as  re- 
quired by  the  statute,  the  mortgage  is  void  absolutely  as  to  cred- 
itors and  subsequent  purchasers  in  good  faith.  The  possession 
of  the  chattels  by  the  mortgagor  if  the  instrument  is  not 
filed  does  not  raise  merely  a  presumption  of  fraud  as  in  case 
of  a  sale,  but  the  presumption  is  conclusive  and  the  instrument 
has  no  validity,  because  the  statute  declares  it  shall  be  void 
absolutely.  The  provision  of  the  Personal  Property  Law  as  to 
sales  is  as  follows : 

Sales  of  personalty  —  Change  of  possession.—  Every  sale  of 
goods  and  chattels  in  the  poesession  or  under  the  control  of 
the  vendor,  and  every  assignment  of  goods  and  chattels  by  way  of 
security  or  on  any  condition,  but  not  constituting  a  mortgage,  nor 
intended  to  operate  as  a  mortgage,  unless  accompanied  by  an  imme- 
diate delivery  followed  by  actual  and  continued  change  of  possession, 
is  presumed  to  be  fraudulent  and  void  as  against  all  persons  who  are 
creditors  of  the  vendor,  or  person  making  the  sale  or  assignment, 
including  all  persons  who  are  his  creditors  at  any  time  while  such 
goods  or  chattels  remain  in  his  possession  or  under  his  control,  or 
subsequent  purchasers  of  such  goods  and  chattels  in  good  faith;  and 
is  conclusive  evidence  of  buch  fraud,  imless  it  appear  on  the  part  of 
the  person  claiming  under  the  sale  or  assignment  that  it  was  made 
in  good  faith,  without  intent  to  defraud  such  creditors  or  purchasers. 
But  this  section  does  not  apply  to  a  contract  of  bottomry  or  respon- 
dentia, or  to  an  assignment  of  a  vessel  of  goods  at  sea  or  in  a  foreign 
port.     (Personal  Property  Law,  Laws  1897,  chap.  417,  §  25.) 

An  absolute  sale  and  transfer  of  all  of  his  property  by  an 
insolvent  debtor  to  pay  a  debt  due  and  owing  by  the  vendor  to 
the  vendee  is  not  an  assignment  for  the  benefit  of  creditors, 
and  creates  no  preference  under  the  State  law   (Laws  1887, 
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H.  - 
chap.  503)   prohibiting  preferences  in  assignment^^Cxceeding 
one-third  of  the  debtor's  assigned  estate.     Tompkins  v.  Hunter, 
149  N.  Y.  117;  Dodge  v.  McKechnie,  156  N.  Y.  514. 

Sales  to  hinder,  delay,  and  defraud  creditors. —  Sales  to  hin- 
der, delay,  and  defraud  creditors  which  were  formerly  governed 
by  the  Eevised  Statutes  are  now  governed  by  the  provisions  of 
section  24  of  the  Personal  Property  Law,  which  provides  as  fol- 
lows: 

Transfers  and  charges  with  fraudulent  intent. —  Every  transfer 
of  any  interest  in  personal  property,  or  the  income  thereof,  and  every 
charge  on  such  property  or  income,  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors  or  other  persons  of  their  lawful  suits, 
damages,  forfeitures,  debts,  or  demands,  and  every  bond  or  other  evi- 
dence of  debt  given,  suit  commenced,  or  decree  or  judgment  suffered, 
with  such  intent,  is  void  as  against  every  person  so  hindered,  delayed, 
or  defrauded.    (Personal  Property  Law  —  Laws  1897,  chap.  417,  §  24.) 


Bona  ilde  purchasers. —  This  article  does  not  affect  or  impair  the 
title  of  a  purchaser  or  incumbrancer  for  a  valuable  consideration,  unless 
it  appears  that  such  purchaser  or  inciunbrancer  had  previous  notice  of 
the  fraudulent  intent  of  his  immediate  vendor,  or  of  the  fraud  rendering 
void  the  title  of  such  vendor.  (Person  Property  Law  —  Laws  1897, 
chap.  417,  §  29.) 

Tender  this  section  it  was  held  that  a  creditor,  who  surrendered 
a  time  note,  and  accepted  in  lieu  thereof  from  his  debtor,  who 
was  insolvent,  a  demand  note,  secured  by  a  chattel  mortgage, 
was  a  bona  fide  purchaser,  for  a  valuable  consideration,  within 
section  29  of  the  Personal  Property  Law.  One  creditor  has  a 
right  to  accept  payment  of  his  claim  in  full,  or  security,  or  a 
confession  of  judgment  therefor,  if  done  without  knowledge  on 
his  part  of  the  fraudulent  intent  of  his  debtor  or  participation 
therein.  New  York  County  Nat,  Bank  v.  American  Surety  Co,, 
69  App.  Div.  153;  affirmed,  174  N.  Y.  544. 

Such  surrender  and  acceptance  creates  a  present  indebtedness, 
sufficient  to  sustain  the  mortgage,  notwithstanding  the  fact  that 
the  note  surrendered  was  given  to  secure  an  antecedent  debt 
The  extension  of  credit  having  been  withdrawn  and  extinguished 
by  mutual  consent.    li. 

Sale  of  chattel!  by  mortgi^e. —  A  chattel  mortgage  is  a 
bill  of  sale,  with  a  condition  rendering  it  void  if  the  mortgagor 
shall  pay  the  indebtedness  therein  described,  with  a  power  of 
sale  in  case  of  default     This  power  must  be  exercised  in  order 
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to  extinguish  the  equity  of  redemption  of  the  mortgagor.     The 
usual  power  is  in  substantially  the  following  form : 

And  I,  the  said  party  of  the  first  part  [mortgagor]  for  myself,  my 
executors,  admiuistrators,  and  assigns,  do  covenant  and  agree  to  and 
with  the  said  party  of  the  second  part  [mortgagee],  his  executors, 
administrators,  and  assigns,  that  in  case  default  shall  be  made  in  the 
payment  of  the  said  sum  above  mentioned  and  interest  thereon  as 
above  specified,  then  it  shall  and  may  be  lawful  for,  and  I,  the  said 
party  of  the  first  part,  do  hereby  authorize  and  empower  the  said  party 
of  the  second  part,  his  executors,  administrators,  and  assigns,  with  the 
aid  and  assistance  of  any  person  or  persons,  to  enter  my  dwelling-house, 
store,  and  other  premises,  and  such  other  place  or  places  as  the  said 
goods  or  chattels  are  or  may  be  placed,  and  take  and  carry  away  the 
said  goods  or  chattels,  and  to  sell  and  dispose  of  the  same  for  the  best 
price  they  can  obtain;  and  out  of  the  moneys  arising  therefrom,  to 
retain  and  pay  the  sum  above  mentioned,  with  the  interest  due  thereon, 
and  all  charges  touching  the  same;  rendering  the  overplus,  if  any,  unto 
me,  or  to  my  executors,  administrators,  or  assigns.  And  until  default 
be  made  in  the  payment  of  the  said  sum  of  money  and  interest,  I  am  to 
remain  and  continue  in  the  quiet  and  peaceable  possession  of  the  said 
goods  and  chattels,  and  the  full  and  free  enjoyment  of  the  same. 

The  power  of  sale  given  above  does  not  specify  how  the  sale 
shall  be  conducted,  and  what  notice,  if  any,  shall  be  given  to 
the  mortgagor.  It  is  sometimes  provided  that  the  party  of  the 
second  part  may  sell  the  chattels  either  at  public  or  private  sale, 
with  or  without  notice  to  the  mortgagor.  Such  power  to  sell 
at  private  sale  without  notice,  if  given,  is  of  doubtful  validity, 
and,  if  exercised,  may  subject  the  mortgagor  to  an  action  for  an 
accounting  of  the  proceeds  at  the  suit  of  the  mortgagor,  or  his 
creditors,  and  will  cast  upon  the  mortgagee  the  burden  of  show- 
ing that  the  property  was  sold  for  its  fair  market  value. 

While  it  is  true  that  the  mortagee  has  title  to  the  chattels, 
and  may  give  a  good  title  to  the  vendee,  if  the  power  of  sale  is 
lawfully  exercised,  nevertheless,  the  instrument  makes  the  mort- 
gagee a  trustee  for  the  mortgagor,  so  far  as  the  surplus  proceed-^ 
of  sale  are  concerned,  if  any  there  be.  As  to  such  surplus  re- 
maining after  payment  of  the  mortgage  debt,  interest  and 
charges,  the  mortgagee  holds  it  in  trust  for  the  mortgagor,  and 
must  account  and  pay  over  to  him  such  surplus.  And  creditors 
of  the  mortgagor  may  require  such  accounting. 

Judge  Earl,  in  defining  the  rights  of  a  mortgagee  after  de- 
fault under  such  a  power,  says : 

"  This  right  of  redemption  can  be  cut  off  by  a  sale,  public  or 

private,  fairly  made.     If  sold  at  public  sale  after  notice  to  the 

mortgagor,  the  mortgagee  can  be  made  to  account  only  for 

what  the  property  brought  at  such  sale.    If  sold  at  private  sale, 

16 
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the  mortgagee  could  probably  be  compelled  to  account  for  the 
value  of  the  property,  if  sold  for  less  than  its  value.^'  Coe  v. 
Cassidy,  :2  N.  Y.  133. 

While  a  private  sale  of  chattels  by  a  mortgagee  may  be  up- 
held, as  indicated  in  the  above  case,  the  safe  rule  would  be  to 
sell  the  chattels  at  public  auction,  upon  due  notice  to  the  mort- 
gagor or  his  legal  representatives. 

A  sale  would  be  beyond  criticism  if  it  were  conducted  as  sug- 
gested by  Hon.  Abneu  C.  Thomas,  in  his  work  on  Mortgages, 
in  the  manner  in  which  property  is  sold  by  the  sheriff  under 
an  execution  as  prescribed  by  the  Code  of  Civil  Procedure. 
The  provisions  of  the  Code  in  this  regard  are  as  follows: 

Sale  an.  execution  —  When  and  how  conducted. — A  sale  of  real 
or  personal  property,  by  virtue  of  an  execution,  or  pursuant  to  the 
directions  contained  in  a  judgment  or  order,  must  be  made  at  public 
auction,  between  the  hour  of  nine  o'clock  in  the  morning  and  sunset. 
The  sheriff  to  whom  an  execution  is  issued  shall  at  any  time  before  the 
sale  of  the  personal  property  levied  on  by  him,  on  the  written  request 
of  any  person  who  is  a  creditor  of  the  person  against  whom  the  writ 
was  issued  \inder  which  the  sheriff  levied  upon  the  property,  exhibit  to 
such  creditor  the  personal  property  so  levied  upon  under  said  writ  and 
permit  an  inspection  thereof  by  such  creditor  or  his  agent.  (Code  Civ. 
Proc,  §  1384.) 

Sale  of  personal  property  —  How  made. —  Personal  property  must 
be  offered  for  sale,  in  such  lots  and  parcels,  as  are  calculated  to  bring 
the  highest  price.  Except  where  the  officer  is  expressly  authorized,  by 
this  article,  to  sell  property  not  in  his  possession,  personal  property 
shall  not  be  offered  for  sale,  unless  it  is  present,  and  within  the  view 
of  those  attending  the  sale.     (Code  Civ.  Proc.,  §  1428.) 

Notices  of  sale  to  be  posted. — At  least  six  days  previous  notice  of 
the  time  and  place  of  a  «ale  of  personal  property,  by  virtue  of  an  exe- 
cution, must  be  given,  by  posting  conspicuously  written  or  printed 
notices  thereof,  in  at  least  three  public  places  of  the  town  or  citv, 
where  the  sale  is  made.     (Code  Civ.  Proc,  §  1429.) 

Mortgage  by  insolvent  debtor. — A  mortgage  of  chattels  by  an 
insolvent  debtor  as  security  for  a  debt  due  and  owing  by  the 
mortgagor  to  the  mortgagee,  in  the  absence  of  fraud  and  with- 
out intent  to  hinder,  delay,  and  defraud  other  creditors,  does 
not  create  an  unlawful  preference  and  is  not  in  violation  of  the 
state  law,  and  is  valid. 

A  chattel  mortgage,  made  by  a  debtor  upon  a  portion  of  his 
property  to  secure  some  of  his  creditors  therein  mentioned  as 
mortgagees,  if  made  in  good  faith  and  not  to  hinder,  delay,  and 
defraud  creditors,  is  valid,  although  the  mortgagor  was  insolvent. 
Such  an  instrument  is  not  a  general  assignment  for  the  benefit 
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of  creditors  and  creates  no  preference  in  violation  of  chapter  503, 
Laws  of  1887,  relating  to  general  assignments.  Delaney  v. 
Valentine,  154  N.  Y.  692;  Fidelity  Trust  Co.  v.  Bell,  63  App. 
Div.  523. 

A  chattel  mortgage  to  a  trustee  which  provided  for  the  pay* 
ment  of  the  debts  secured  by  the  mortgage  from  the  proceeds 
of  the  sale  of  the  property  and  payment  of  the  surplus  over  to 
the  mortgagors,  where  the  debts  are  largely  in  excess  of  the 
property  mortgaged,  is  not  void  by  reason  of  the  clause  relating 
to  the  payment  of  the  surplus.  Fidelity  Trust  Co.  v.  Bell,  63 
App.  Div!  523. 

Uortgage,  pledge,  and  conditional  sale  disting^nished. —  One 

chief  distinction  with  reference  to  the  disposition  of  chattels 
relates  to  vesting  of  title.  Possession,  whether  the  chattels  are 
mortgaged,  pledged,  or  sold  conditionally,  is  with  the  mort- 
gagor, pledgee,  or  vendee.  Title  in  case  of  a  pledge  remains 
in  the  pledgor.  The  pledgee  has  a  lien  upon  the  thing  for  the 
debt.  He  has  no  right  to  sell  or  dispose  of  it  unless  the  pledgor^ 
on  demand,  refuses  to  pay  the  debt.  Upon  such  refusal  and 
upon  due  notice,  the  pledge  may  be  sold  to  satisfy  the  lien  and 
upon  such  sale  the  title  vests  in  the  purchaser  and  the  owner's 
equity  of  redemption  is  thereby  extinguished.  The  title  as  well 
as  the  equity  of  redemption  remains  in  the  pledgor  until  the 
equity  of  redemption  is  cut  off  by  a  legal  sale.  The  pledgor 
may  redeem  the  pledge  by  paying  the  debt  for  which  the  pledgee 
has  a  lien  at  any  time  prior  to  sale.  His  equity  of  redemption 
can  only  be  extinguished  by  a  sale  of  the  pledge  on  notice,  as 
required  by  law.  See  also  article  VII  of  the  Lien  Law,  ante, 
page  228  et  seq. 

When  chattels  are  mortgaged  the  right  of  possession  is  in  the 
mortgagor  until  default,  but  the  mortgagee  acquires  a  present 
title  to  the  chattels,  which  is  subject  to  be  defeated  or  divested 
by  payment  of  the  mortgage  debt.  After  default  the  mortgagor 
still  has  a  right  to  redeem  the  chattels,  and  this  equity  of  redemp- 
tion can  only  be  extinguished  or  cut  off  by  a  sale  of  the  chattels 
in  accordance  with  the  terms  and  conditions  of  the  mortgage. 

If  the  chattels  are  sold  conditionally,  the  title  remains  in  the 
vendor  until  the  vendee  complies  with  the  conditions  of  sale 
and  until  default  the  right  of  possession  is  in  the  vendee.  But 
the 'statute  gives  the  vendee  a  sort  of  equity  of  redemption  or  a 
period  within  which  he  may  comply  with  the  terms  of  the  con- 
tract of  sale  after  default.      This  ])eriod  of  grace,  under  the 
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statute  (Lien  Law,  §  11  (J),  is  limited  to  a  period  of  thirty  days. 
If  the  chattels  are  sold  within  this  statutory  period,  the  equity 
of  redemption  in  the  vendee  is  not  cut  off. 

Under  a  contract  of  conditional  sale  the  vendor  usually  re- 
serves an  option  to  treat  particular  acts  of  the  vendor  or  a  fail- 
ure on  ihe  part  of  the  vendor  to  comply  with  certain  terms  and 
conditions  of  the  contract  as  an  acceptance  and  to  treat  the 
sale  as  absolute.  The  vendor,  in  case  he  elects  to  treat  the  sale 
as  executed,  may  sue  for  the  purchase  price  and  the  vendor  will 
thereby  lose  the  right  to  return  the  chattels  to  escape  liability 
for  the  unpaid  purchase  price. 

Deed  when  held  to  be  a  mortgage. —  Whenever  property  is 
transferred,  no  matter  in  what  form  or  by  wliat  conveyance,  as 
a  security  for  debt,  the  transferee  takes  merely  as  mortgagee, 
and  has  no  other  rights  or  remedies  than  those  the  law  accords 
to  mortgagees.  A  deed  of  conveyance,  absolute  on  its  face,  if 
given  only  as  security  for  a  debt,  is  deemed  in  law  and  equity 
to  l>e  only  a  mortgage.  Barry  v.  Hamburg-Bremen  Fire  Ins,  Co,, 
101  N.  Y.  1 ;  Horn  v.  Keteltas,  46  N.  Y.  605. 

Description  of  chattels  —  Sufficiency  of. — The  description  of 
chattels  sought  to  be  mortgaged  must  be  sufficiently  definite  to 
enable  the  property  to  be  located  and  specifically  pointed  out. 
^lortgages  are  frequently  given  to  secure  property  in  mass,  in 
bulk,  or  upon  a  stock  of  goods  in  a  store  or  warehouse.  If  the 
description  is  sufficiently  definite  to  indicate  the  character  of  the 
goods,  and  the  place  of  their  location  is  definitely  set  forth,  it 
will  be  sufficient. 

A  mortgage  described  the  chattels  as  '^  all  the  dry  goods,  boots 
and  shoes,  millinery  goods,  and  gentlemen's  furnishing  goods, 
and  stock  in  trade  now  in  the  store  occupied  by  the  said  parties 
of  the  first  part  at  the  Village  of  Niagara  City.*'  The  sheriff 
levied  on  the  stock  under  executions  against  the  mortgagor. 
The  mortgagee  brought  replevin.  Defendants  attacked  the  mort- 
gage upon  the  ground,  that  the  description  of  the  chattels  therein 
was  80  indefinite  and  uncertain  as  to  render  identification  im- 
possible. Held  that  the  description  was  sufficient.  "The  de- 
scription, although  general,"  said  the  court,  in  its  opinion, "  could 
be  rendered  sufficiently  definite  by  evidence  of  the  facts  as  to  the 
goods  in  the  store  at  the  time,  and  would  convey  whatever  in 
fact  answered  to  the  description."  Conhling  v.  Shelley,  28 
N.  Y.  360. 
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The  property  in  the  mortgage  was  described  as  "  all  my  flag- 
ging, curb,  and  bridge  stones ;  also  all  my  platform,  gutter,  and 
coping  stones,  and  all  other  stones  belonging  to  me,  and  all  other 
goods  and  chattels  now  in  my  yard,  store,  and  docks  at  West 
Camp  and  Eves  Port  and  at  Saugerties,  all  in  the  town  of  Sang- 
erties."  The  conrt  sustained  the  mortgage  as  to  description, 
but  declared  it  to  be  void  for  fraud.  Russell  v.  Winne,  37  N.  Y. 
591. 

Validity  —  Soles  by  mortgagor. — A  clause  in  a  chattel  mort- 
gage which  permits  a  mortgagor  not  only  to  retain  possession,  but 
to  dispose  of  the  mortgaged  property  at  his  discretion  and  ap- 
ply the  proceeds  to  his  own  use,  will  render  the  instrument  void 
as  to  creditors,  as  such  a  provision  permits  the  chattels  to  be 
Eold  and  the  proceeds  to  be  applied  to  a  purpose  other  than  the 
payment  of  the  debt  secured  by  the  instrument.  And  such  an 
agreement  dehors  the  instrument  which  permits  the  mortgagor 
to  continue  in  possession  of  a  stock  of  goods  and  dispose  of  them 
and  with  the  proceeds  replenish  the  stock  from  time  to  time, 
and  also  to  apply  the  proceeds  to  his  own  uses  and  to  payment  of 
debts  other  than  the  mortgage  debt,  is  fraudulent  and  void  as 
to  creditors.  Conkling  v.  Shelley,  28  N.  Y.  360;  Southard  v. 
Pinckney,  5  Abb.  N.  C.  184;  Russell  v.  Winne,  37  X.  Y.  591. 

But  if  the  agreement  permits  the  mortgagor  to  sell  at  his  dis- 
cretion and  apply  the  proceeds  to  the  satisfaction  of  the  debt 
for  which  the  mortgage  was  given,  the  agreement  is  not  unlaw- 
ful nor  fraudulent  per  se.  Such  an  agreement  makes  the  mort- 
gagor the  agent  of  the  mortgagee  to  do  the  things  which  the 
mortgagee  himself  has  a  right  to  do.  Such  proceeds,  when  re- 
ceived, extinguish  the  mortgage  debt  pro  tanto,  whether  the 
money  is  actually  paid  over  to  the  mortgagee  ojr  not.  But  such 
sales  must  be  for  cash  and  not  upon  credit.  Conkling  v.  Shel- 
ley,  28  N.  Y.  360;  Chatham  Nat,  Bank  v.  O'Brien,  6  Hun,  231 ; 
Southard  v.  Benner,  7  Daly,  43 ;  Dolson  v.  Saxton,  11  Hun,  565 ; 
City  Bank  v.  Westberry,  16  Hun,  458 ;  Frost  v.  Warren,  42  N.  Y. 
209. 

If  the  agreement  permits  the  mortgagor  to  remain  in  pos- 
session and  sell  part  only  of  the  property  mortgaged  and  apply 
the  proceeds  to  his  own  use,  the  entire  instrument  is  tainted. 
It  cannot  be  good  in  part  and  bad  in  part,  as  it  is  a  single  in- 
strument, and  being  void  in  part  is  void  in  toto.  Russell  v. 
Winne,  37  N.  Y.  591. 
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Mortgage  void  as  to  part,  lustained  ai  to  reiidue. —  The 

rule  that  a  mortgage  which  is  void  in  part  is  void  in  toto,  applies 
only  where  the  instriunent  is  tainted  by  positive  fraud  or  inher- 
ent vice.  A  mortgage  may  be  void  in  part,  and  sustained  as  to 
the  residue,  where  the  facts  which  make  the  instrument  partially" 
void  are  malum  prohibitum,  and  not  malum  in  se. 

A  mortgage  was  given  upon  both  chattels  and  real  estate. 
It  was  executed  Sept.  3,  189G,  and  was  not  filed  as  a  chattel 
mortgage  or  recorded  as  a  mortgage  of  realty  until  Sept.  30, 
189G.  It  was  conceded  by  the  parties  that  the  mortgage  as  to 
the  personalty  was  void  for  delay  in  filing.  The  court  at 
Special  Term  decided  that  the  mortgage  was  made  in  good  faith 
to  secure  a  bona  fide  debt  and  was  not  given  to  hinder,  delay  or 
defraud  creditors.  Held,  that  the  instriunent  being  dual  in  its 
character  was  governed  by  different  statutory  regulations  as  to 
its  validity,  and  was  separable  unless  tainted  by  actual  fraud  or 
inherent  vice.  The  failure  to  file  rendered  the  instrument  void 
as  to  the  chattels,  not  for  actual  fraud,  but  by  the  provisions 
of  the  statute.  As  a  mortgage  of  realty,  it  having  been  recorded 
before  judgments  were  obtained,  it  was  valid.  Chemung  Canal 
Bank  v.  Payne,  164  N.  Y.  252. 

Jraudnlent  mortgage  —  Husband  and  wife. —  A  mortgage  of 
chattels  was  made  by  a  husband  to  his  wife.  It  was  shown  by 
declarations  of  the  mortgagor  made  to  plaintiff's  agent  that  the 
mortgage  was  executed  in  anticipation  of  a  suit  against  him; 
that  it  was  a  mere  matter  of  form  and  that  the  mortgagor  could 
**  have  it  taken  off  at  any  time."  The  mortgagor  remained  in 
possession  of  the  chattels;  the  instrument  was  for  $15,000,  and 
the  actual  indebtedness  did  not  exceed  $1,800,  which  accrued 
subsequent  to  its  execution.  It  appeared  also  that  the  paper 
was  antedated.  Held,  that  the  instrument  was  void  as  against 
the  creditors  of  the  mortgagor.  Levy  v.  Hamilton,  68  App. 
Div.  277. 

In  such  a  case  the  bona  fide  claim  of  the  mortgagee  is  not 
protected  by  the  instrument,  even  where  plaintiff's  indebtedness 
arose  after  the  execution  of  the  mortgage.     lb. 

Filing  essential. — The  only  protection  afforded  by  the  statute 
to  one  who  takes  a  chattel  mortgage  as  security  for  a  debt  as 
against  the  general  creditors  of  the  mortgagor  is  to  file  the 
mortgage  as  the  law  requires.  The  bofia  fides  of  the  indebted- 
ness and  the  good  faith  of  the  parties  is  not  material  if  the  mort- 
gage has  not  been  filed,  since  the  statute  declares  that  the  failure 
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to  file  renders  the  instrument  void  absolutely  as  against  the 
general  creditors  of  the  mortgagor,  unless  the  mortgagee  im- 
mediately takes  actual  physical  possession  of  the  chattels  and 
retains  their  custody.  The  same  rule  prevails  in  case  the 
mortgage  expires.  If  the  debt  is  not  paid  and  the  mortgage 
has  been  on  file  for  one  year,  the  creditor  to  protect  himself  must 
refile  the  mortgage  or  a  statement  of  its  substance  within  thirty 
days  of  the  expiration  of  the  statutor}^  period  of  one  year  from 
the  original  filing  or  take  actual  physical  possession  of  the  chat- 
tels. Failure  to  refile  or  take  the  chattels  renders  the  mortgage 
void.     Sloan  v.  Nat.  Surety  Co.,  74  App.  Div.  417. 

As  against  a  judgment  creditor  of  the  mortgagor  a  chattel 
mortgage  which  was  never  filed,  where  there  w^s  no  actual  or 
continued  change  of  possession  of  the  chattels,  is  absolutely  void. 
A  judgment  creditor  whose  judgment  was  obtained  by  confes- 
sion has  a  good  and  valid  judgment  until  it  is  impeached  for 
fraud  or  collusion.     Wild  v.  Porter,  59  App.  Div.  350. 

Delay  in  filing. — The  object  of  the  statute  in  requiring  the 
filing  of  a  chattel  mortgage  is  to  protect  persons  extending  credit 
to  the  mortgagor  by  compelling  a  record  in  a  public  oflBce  which 
will  disclose  all  mortgages  affecting  chattels  in  possession  of  the 
mortgagor.  The  publicity  afforded  by  the  filing  is  intended  as 
notice.  In  case  the  instrument  is  not  filed  there  must  be  an 
immediate  delivery  of  the  chattels  to  the  mortgagee,  and  this 
delivery  must  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  mortgaged  chattels.  In  case  there  is  a  record 
of  the  mortgage,  change  of  possession  is  not  necessary,  and  the 
mortgagor  may  retain  possession  of  the  chattels  until  default, 
because  his  mortgage  is  filed  in  a  public  office  which  filing 
operates  as  actual  or  constructive  notice  to  creditors  and  subse- 
quent purchasers.  This  notice,  in  case  the  mortgage  is  not  filed, 
is  presumptively  given  by  a  delivery  of  the  chattels  by  the  mort- 
gagor. If  the  chattels  are  not  in  the  mortgagor's  possession 
the  law  presumes  that  that  fact  alone  will  constitute  sufficient 
notice. 

A  delay  of  six  weeks  in  filing  a  chattel  mortgage  is  not  a 
compliance  with  the  act  (Laws  1833,  .chap.  279,  re-enacted  in 
Lien  Law,  Laws  1897,  chap.  418,  §§  90-95).  "There  can 
be  no  doubt,"  says  Andrews,  C.  J.,  "  that  if,  during  the  delay  in 
filing,  a  lien  had  been  acquired  by  a  creditor,  the  mortgage  as 
to  such  lien  would  be  void."  A  mortgage  which  is  not  filed 
^vhen  given  becomes  void  for  failure  to  file  it  against  existing 
creditors  who  have  no  judgment.     Creditors  obtained  judgments 
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and  issued  executions.  Pending  their  suits  and  before  they 
obtained  judgments  defendant  filed  his  mortgage.  The  sheriff 
Bei25ed  the  mortgaged  chattels  under  executions  upon  such  judg- 
ments. The  sole  question  presented  was  whether  defendant'? 
mortgage  was  valid  against  these  executions,  the  chattels  having 
remained  in  the  possession  of  the  mortgagor.  Held,  that  the 
executions  took  precedence  and  that  the  mortgage  was  void. 
The  court,  by  Andrews,  C.  J.,  said:  '*  The  mortgage  was,  how- 
ever, filed  before  the  plaintiff's  judgments  and  executions  were 
obtained.  This  did  not  restore  the  validity  of  the  mortgage 
against  creditors  whose  debts  were  in  existence  during  the  de- 
fault in  filing  the  mortgage,  although  judgments  were  not  ob- 
tained or  executions  issued  until  after  the  mortgage  was  in  fact 
filed.    Karst  v.  Gane,  136  N.  Y.  316. 

The  plaintiff,  Volckers,  on  February  3,  1896,  received  from 
one  Eibs  a  chattel  mortgage  on  property  in  a  store  at  728  Tenth 
avenue.  It  was  filed  February  28,  1896.  Eibs,  at  the  time 
the  mortgage  was  made,  was  indebted  to  defendant  Sturke  in 
the  sum  of  $400,  who  gave  her  credit  to  the  extent  of  $125  more, 
having  no  knowledge  of  the  imfiled  mortgage.  On  March  19, 
1896,  nineteen  days  after  plaintiff's  mortgage  was  filed,  the 
mortgagor  gave  defendant  a  bill  of  sale  of  the  mortgaged  chat- 
tels. On  March  23,  1896,  defendant  under  his  bill  of  sale 
took  possession  of  the  chattels  and  sold  them  at  public  auction. 
]^laintiff  sued  defendant  for  conversion.  Held  that  as  between 
the  parties  plaintiff's  mortgage  took  effect  from  the  time  of  de- 
livery and  against  subsequent  purchasers  from  the  time  of  filing. 
Being  valid  as  against  the  mortgagor  and  subsequent  purchasers 
the  mortgagor  could  not  make  title  to  defendant  by  a  bill  of  sale 
given  nineteen  days  after  the  mortgage  was  filed ;  that  defendant 
got  no  title  thereby  and  plaintiff  was  entitled  to  judgment. 
Volckers  v.  Sturke,  18  Misc.  457. 

Compare  above  case  with  the  ruling  in  Karst  v.  Gane,  136 
X.  Y.  316,  in  which  it  was  held  that  delay  in  filing  rendered 
the  mortgage  void,  and  once  void  the  instrument  remained  void, 
and  did  not  acquire  validity  by  subsequent  filing  as  against  cred- 
itors whose  debts  were  in  existence  during  the  default  in  filing. 
See  also  Stephens  v.  Perrine,  143  N.  Y.  476. 

Copartnership  mortgage  —  Filing. — The  statute  (Laws  1833, 
chap.  279,  re-enacted  in  Lien  Law  of  1897,  Laws  1897,  chap. 
418,  §§  90-95)  makes  a  distinction  between  the  place  where 
the  property  is  when  the  mortgage  is  executed  and  the  place  of 
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residence  of  the  mortgagor.  A  mortgage  executed  by  members 
of  a  copartnership  upon  partnership  property,  if  the  mortgagors 
reside  in  different  cities,  is  void  as  to  creditors,  unless  it  is  filed 
in  the. city  where  each  mortgagor  resides.  One  partner  lived 
in  New  York,  Manhattan,  and  the  other  resided  in  Brooklyn. 
Held,  that  the  mortgage  which  was  filed  only  with  the  register 
in  New  York  county  was  void.     Bueb  v.  Oeraty,  28  Misc.  134. 

Premature  refiling. —  The  statute  also  must  be  strictly  ob- 
served as  to  the  period  within  which  the  mortgage  must  be  re- 
filed.  If  refUed  forty-eight  days  prior  to  its  expiration  it  will 
be  void.  The  refiling  must  be  within  thirty  days  of  the  statu- 
tory period  of  one  year  from  the  original  filing.  Indvstrial 
Loan  Assoc,  v.  Saul,  34  Misc.  188;  Stevenson  Brewing  Co.  v. 
Eastern  Brewing  Co.,  22  App.  Div.  523. 

It  is  obvious  that  where  the  statutory  period  for  refiling  is 
fixed  at  thirty  days  prior  to  the  expiration  of  one  year  from 
the  date  of  original  filing,  a  search  in  a  public  office  should  be 
made  from  a  period  commencing  thirty  days  before  the  date 
when  the  first  filing  would  cause  the  mortgage  to  expire.  If 
the  refiling  is  not  disclosed  within  that  period  the  search  need 
not  be  continued  over  an  earlier  period.  Consequently  a  search 
during  this  statutory  period  would  not  disclose  a  mortgage  re- 
filed  long  before  the  final  thirty  days  within  which  the  refiling  is 
required. 

Creditors  —  Includes  contract  as  well  as  judgment  creditois. 

—  The  word  "  creditors  ''  in  the  Act  of  1833  (Laws  1833,  chap. 
279,  §  1,  which  was  re-enacted  in  Laws  1897,  chap.  418,  §  90), 
is  not  restricted  or  confined  in  its  meaning,  and  includes  those 
who  became  such  after  the  execution  of  the  mortgage  as  well 
as  those  whose  debts  had  accrued  before  the  mortgage  was  made. 
The  word  "  purchasers  *'  is  qualified  in  the  statute  by  the  word 
'•subsequent."  A  simple  contract  creditor  is  as  much  within 
the  protection  of  the  statute  as  a  creditor  whose  debt  has  been 
merged  in  a  judgment.  But  until  a  contract  creditor  clothes 
himself  with  a  judgment  and  execution,  or  with  some  legal 
l)rocees  against  the  property,  he  cannot  legally  question  the 
mortgage  for  he  has  no  right  to  interfere  with  the  property  of 
the  debtor  without  process.  Karst  v.  Oane,  136  N.  Y.  316; 
Button  V.  Rathbone,  126  N.  Y.  187 ;  American  Exch.  Nat.  Bank 
V.  Casino  Co.,  5  App.  Div.  381. 

The  same  rule  is  applicable  under  section  90  of  the  Lien  Law 
of  1897.     And  a  general  assignee  for  the  benefit  of  creditors 
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may  maintain  an  action  to  test  the  validity  of  a  mortgage 
claimed  to  be  void  for  failure  to  file  it.  Harris  v.  Baijer,  26 
Misc.  702. 

A  creditor,  therefore,  who  has  no  judgment,  runs  the  risk  of 
having  his  right  to  assail  the  mortgage  defeated  by  a  bona  fide 
transfer  of  the  property  by  the  mortgagor  to  the  mortgagee  in 
payment  of  the  mortgage  before  he  can  acquire  a  lien  by  judg- 
ment and  execution  against  the  property.  If  such  judgment  is 
obtained  by  a  contract  creditor  before  the  mortgagor  disposes 
of  the  property  to  a  creditor  in  payment  of  a  bona  fide  debt,  his 
judgment  and  lien  relates  back  to  the  time  of  the  levy  and  can 
be  enforced  by  a  receiver  in  supplementary  proceedings.  Karst 
Y.  Gane,  136  N.  Y.  316;  Stephens  v.  Perrine,  143  N.  Y.  476. 
If,  however,  the  mortgagor  transfers,  sells,  or  assigns  his  prop- 
erty to  a  creditor  who  holds  an  unfiled  mortgage  to  pay  the 
debt  due  him  before  a  general  creditor  secures  a  judgment  and 
levy  under  an  execution,  the  transfer  will  be  valid,  as  the  prop- 
erty was  not  subject  to  any  lien  and  the  debtor  can  pay  the  debt 
of  any  creditor  if  there  is  no  lien  on  the  property  transferred 
in  pavment.  Tremain  v.  Mortimer,  128  N.  Y.  1 ;  Kitchen  v. 
Lowery,  127  N.  Y.  53;  Delaney  v.  Valentine,  154  N.  Y.  692; 
Fidelity  Trust  Co,  v.  Bell,  63  App.  Div.  523 ;  Tompkins  v.  Hun- 
ter, 149  N.  Y.  117. 

When  contract  creditor  may  sue. — The  statute  (Personal 
Property  Law)  makes  an  exception  to  the  general  rule  that  a 
creditor  cannot  bring  an  action  to  assail  the  validity  of  a  sale 
or  mortgage,  until  he  has  acquired  judgment,  and  a  lien  by  levy 
under  execution,  in  favor  of  an  executor,  administrator,  receiver, 
assignee,  or  trustee  for  the  benefit  of  creditors  or  others  inter- 
ested. Also  in  favor  of  a  creditor  of  a  deceased  insolvent  debtor 
whose  claim  exceeds  $100  who  may  attack  such  an  instrument 
without  obtaining  a  judgment.  The  statute  in  this  regard  pro- 
vides as  follows: 

Actions  to  set  aside  transfers  for  fraud. —  An  executor,  admin- 
istrator, receiver,  assignee,  or  trustee,  may,  for  the  benefit  of 
creditors  or  others  interested  in  personal  property  held  in  trust,  dis- 
affirm, treat  as  void,  and  resist  any  act  done,  or  transfer  or 
agreement  made,  in  fraud  of  the  rights  of  any  creditor,  including  him- 
self, interested  in  such  estate,  or  property,  and  a  person  who  fraudu- 
lently receives,  takes  or  in  any  manner  interferes,  with  the  personal 
property  of  a  deceased  person,  or  an  insolvent  corporation,  associa- 
tion, partnership  or  individual  is  liable  to  such  executor,  adminis- 
trator, receiver  or  trustee  for  the  same  or  the  value  thereof,  and  for 
all  damages  caused  by  such  act  to  the  trust  estate.     A  creditor  of  a 
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deceased  insolvent  debtor  having  a  claim  against  the  estate  of  such 
debtor,  exceeding  in  amount  the  sum  of  one  hundred  dollars,  may 
without  obtaining  a  judgment  on  such  claim,  in  like  manner,  for  the 
benefit  of  himself  and  other  creditors  interested  in  said  estate,  dis- 
affirm, treat  as  void  and  resist  any  act  done  or  conveyance,  transfer 
or  agreement  made  in  fraud  of  creditors  or  maintain  an  action  to  set 
aside  such  act,  conveyance,  transfer  or  agreement.  Such  claim,  if 
disputed,  may  be  established  in  such  action.  The  judgment  in  such 
action  may  provide  for  the  sale  of  the  property  involved,  when  a  con- 
veyance or  a  transfer  thereof  is  set  aside,  and  that  the  proceeds  thereof 
be  brought  into  court  or  paid  into  the  proper  Surrogate's  Court  to  be 
administered  according  to  law.  (Personal  Property  Law  [Laws  1897, 
chap.  417],  §  7.) 

The  mortgagee  permitted  the  mortgagor  to  remain  in  posses- 
sion of  a  stock  of  goods  in  the  latter's  store  for  a  period  of  fif- 
teen months.  During  this  period  the  mortgagor  conducted  his 
business  as  usual  and  applied  the  proceeds  of  sale  to  the  renewal 
of  stock  in  carrying  on  the  business.  The  mortgage  was  never 
filed  and  the  mortgagor  died  insolvent.  Held,  that  a  creditor 
at  large  under  the  Personal  Property  Law  (Laws  1897,  chap. 
417,  §  7)  could  attack  the  instrument  as  fraudulent  and  void 
as  to  creditors,  and  that  such  a  course  of  dealing  justified  the 
finding  that  the  instrument  was  not  intended  to  operate  as  a 
mortgage  and  was  void  as  to  creditors.  Boshart  v.  Kirley,  34 
Misc.  241. 

Creditors  of  partnership. —  A  chattel  mortgage  made  by  a  co- 
partnership to  a  trustee  to  pay  the  partnership  debts  from  the 
proceeds  of  the  sale  of  the  property  and  to  pay  over  the  sur- 
plus, if  any,  to  the  mortgagors,  where  the  debts  are  largely  in 
excess  of  the  value  of  the  property  mortgaged,  cannot  be  at- 
tacked by  creditors  of  the  copartnership  on  the  ground  that  it 
was  made  in  fraud  of  individual  creditors  of  the  copartners,  as 
the  mortgage  was  given  only  on  copartnership  property  wliich 
was  primarily  liable  only  for  partnership  debts.  Fidelity  Trust 
Co.  V.  Bell,  63  App.  Div.  523. 

Void  mortg^e  —  Bights  of  mortgi^e. — If  a  mortgage  given 
for  a  bona  fide  debt  is  not  filed  as  required  by  the  statute,  it  is 
absolutely  void  as  to  existing  creditors.  A  mortgagee,  long 
after  the  mortgage  was  given,  filed  it,  took  possession  of  the 
property  under  it,  sold  the  property  at  public  auction,  and  re- 
tained the  proceeds  before  the  creditors  of  the  mortgagor  had 
obtained  judgments.  When  judgments  were  obtained,  execu- 
tions were  issued  and  returned  unsatisfied,  and  a  receiver  in 
supplementary  proceedings  sued  the  mortgagee  for  conversion. 
The  court  held  that  plaintiff  could  recover  upon  the  ground 
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that  the  mortgagee  assumed  to  act  under  a  mortgage  that  was 
void  as  to  the  creditors  of  the  mortgagor.  As  between  the  mort- 
gagors and  creditors  it  was  the  same  as  if  the  mortgage  did  not 
exist,  and  the  mortgagee  could  not,  as  against  such  creditors,  ob- 
tain any  rights  under  it. 

"  If,"  says  Pcckham,  J.,  "  before  any  lien  had  been  acquired 
by  creditors,  the  mortgagor  had  delivered  the  property  to  the 
mortgagee  in  payment  of  her  debt,  she  could  have  then  held  it, 
because  it  would  have  been,  in  such  a  case,  a  transfer  of  prop- 
erty by  them  in  payment  of  their  debt,  and  although  it  would 
have  been  in  fact  preferring  such  debt,  yet  it  would  have  been 
a  preference  which  the  mortgagors  then  had  the  right  to  make.'* 
This  was  not  done,  but  the  mortgagee  took  it  under  the  assumed 
right  given  by  the  mortgage  and  the  mortgage  being  void  could 
confer  no  rights.     Stephens  v.  Perrine,  143  N.  Y.  476. 

A  chattel  mortgage  was  given  to  secure  advances.  The  in- 
strument was  not  filed,  but  the  mortgagee,  with  the  consent  of 
the  mortgagor,  took  the  chattels  and  delivered  them  to  the 
sheriff,  who  sold  them  at  public  auction  and  delivered  the  pro- 
ceeds to  the  mortgagee.  Thereafter  judgments  were  obtained 
against  the  mortgagor  and  the  judgment  creditors  sued  the  mort- 
gagee to  recover  such  proceeds.  Trial  court  found  that  there 
was  an  immediate  delivery  of  the  keys  of  the  store  and  the  prop- 
erty therein  followed  by  an  actual  and  continued  change  of  pos- 
session without  fraudulent  intent  on  the  part  of  the  mortgagor 
or  mortgagee.  Held  conclusive  in  the  Court  of  Appeals. 
Castleman  v.  Mayer,  168  N.  Y.  354. 

Void  mortgage  —  Sights  of  mortagor. — If  a  mortgage  is  void 
because  it  has  not  been  filed  as  required  by  the  statute,  the  mort- 
gagor as  between  himself  and  his  creditors  may  treat  the  mort- 
gage as  if  it  did  not  exist,  and  before  the  creditors  obtain  a  lien 
on  the  property  he  may  deal  with  it  in  any  honest  way ;  he  may 
sell  it  or  assign  and  transfer  it  and  give  an  absolute  title,  or  he 
may  deliver  the  property  to  the  mortgagee  in  payment  of  his 
debt.  Wheeler  v.  Lawson,  103  N.  Y.  40 ;  Tremain  v.  Mortimer, 
128  N.  Y.  1. 

Possession  mnst  be  actual  not  constructiye. —  When  the  debt 
becomes  due  under  a  chattel  mortgage,  the  mortgagee,  to  enforce 
his  rights  against  the  property  mortgaged,  must  do  one  of  two 
things  —  either  refile  his  mortgage  or  take  actual  possession  and 
custody  of  the  property.  Mere  constructive  possession  by  lay- 
ing the  hand  on  the  property  and  declaring,  "  I  take  possession/* 
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and  leaving  it  with  the  mortgagor,  is  wholly  insnflBcient  to 
satisfy  the  statute.  Sloan  v.  2^atwnal  Surety  Co.,  74  App.  Div. 
417. 

A  mortgagee  whose  mortgage  had  not  been  filed  attempted 
to  defeat  a  levy  by  the  sheriff  by  taking  possession  of  the  chat- 
tels which  were  on  the  farm  of  the  mortgagor  in  possession  of 
his  tenant,  who  had  three  days  prior  to  the  levy  pointed  them 
out  to  the  attorney  of  the  mortgagee,  who  said  he  took  posses- 
sion of  them  under  the  chattel  mortgage.  Held,  that  mere 
words  and  inspection  cannot  effect  change  of  possession,  and 
there  was  no  actual  possession  by  the  mortgagee.  Wild  v. 
Porter,  59  App.  Div.  350. 

A  chattel  mortgage  was  given  by  a  boarding-house  keeper  to 
her  principal  boarder.  It  was  not  recorded  and  was  subse- 
quently attacked  by  the  receiver  of  the  mortgagor.  To  show 
"  actual  and  continued  change  of  possession,"  the  mortgagor 
claimed  that  by  a  separate  written  instrument  she,  of  even  date, 
turned  the  chattels  over  to  the  mortgagee.  The  mortgagee 
then  said  to  the  mortgagor:  "This  is  all  mine  now.  I  am 
in  possession  and  you  may  live  here,"  and  took  the  keys  of  the 
house.  But  the  mortgagee  continued  to  board  with  the  mort- 
gagor and  the  latter  continued  to  conduct  her  boarding-house 
and  use  the  furniture  as  she  did  prior  to  the  execution  of  the 
mortgage.  Held,  that  change  of  possession  was  not  shown  and 
the  mortgage  was  void.     Watson  v.  Dealy,  28  Misc.  544. 

An  instrument  as  security  for  a  note  provided  as  follows: 

"  To  secure  the  payment  of  a  note  of  $200  given  this  day  to 
Patrick  McDonald,  payable  on  demand.  I  hereby  sell  and  as- 
sign ten  of  my  carriage  horses,  now  in  my  possession  in  my 
stable,  163  and  165  West  133nd  St.  The  use  of  said  horses  I  am 
to  have  and  enjoy  until  I  fail  to  pay  the  note,  upon  three  days' 
notice  or  grace  of  payment. 

JOHN  F.  CAMMANN.'' 

Held,  that  the  instrument  as  to  creditors  did  not  constitute  a 
chattel  mortgage  and  was  null  and  void.  It  failed  to  comply 
with  the  law  (Laws  1897,  chap.  418)  in  any  respect.  It  was 
not  filed.  It  did  not  describe  the  property  suflSciently  to  pre- 
vent confusion  and  was  not  accompanied  by  any  change  of  pos- 
session. Such  an  instrument,  if  enforced  as  a  mortgage,  would 
enable  parties  by  collusion  to  defeat  claims  of  bona  fide  cred- 
itors.    McDonald  v.  Safe  Deposit  &  Surety  Co.,  32  Misc.  644. 
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Joint  possession  by  mortgagees. —  Chattel  mortgages  cover- 
ing the  same  property,  were  given  to  secure  the  indebtedness  of 
the  mortgagor  to  two  banks.  The  New  York  County  National 
Bank  held  the  first  mortgage  and  the  Columbia  Bank  the  sec- 
ond. The  holder  of  the  first  mortgage  demanded  payment  of 
the  mortgagor,  and  payment  having  been  refused,  the  mort- 
gagee took  possession  of  the  chattels.  Immediately  thereafter 
the  holder  of  the  second  mortgage  demanded  payment,  which 
was  refused.  The  holder  of  the  first  mortgage  then  allowed 
the  holder  of  the  second  to  take  possession  of  the  chattels,  and 
thereafter  the  mortgagees  held  possession  jointly,  without  ob- 
jection by  the  holder  of  the  first  mortgage ;  it  appearing  that  the 
value  of  the  chattels  was  sufficient  to  satisfy  the  claims  of  both. 
Held,  that  the  second  mortgagee  had  title  to  the  chattels  as  well 
as  the  holder  of  the  first  mortgage  and  that  its  possession  was 
sufficient  to  enable  it  to  maintain  an  action  of  conversion  against 
the  sheriff  and  his  indemnitors  for  interfering  with  the  prop- 
erty upon  warrants  of  attachment  issued  in  suits  commenced 
by  other  creditors  of  the  mortgagor,  on  the  ground  that  a  sec- 
ond mortgagee  in  possession  of  chattels  may  maintain  an  action 
against  a  third  party  for  conversion.  Columbia  Bank  v.  Amer- 
ican Surety  Co,,  84  App.  Div.  487. 

Consideration  —  Antecedent  debt. —  An  unfiled  mortgage  is 
void  only  against  creditors  and  subsequent  mortgagees  in  good 
faith.  One  holding  under  a  mortgage  given  to  secure  an  ante- 
cedent debt,  without  any  new  or  present  consideration  to  sup- 
port it,  is  not  a  subsequent  mortgagee  in  good  faith,  and  is  not 
protected  against  a  creditor  whose  mortgage  was  not  filed. 
Jones  V.  Graham,  77  N.  Y.  628 ;  Button  v.  Rathhone,  126  N.  Y. 
187. 

The  mortgagors  requested  the  mortgagee  to  indorse  a  note  for 
them  and  promised  that  if  she  would  do  so,  and  anything  should 
happen  to  the  business  they  would  give  her  a  chattel  mortgage 
on  their  goods.  The  mortgagee  relying  on  the  promise  indorsed 
the  note  and  was  obliged  to  pay  it  at  maturity.  The  note  was 
given  June  15,  and  matured  October  18,  1895.  The  mortgage 
was  given  September  16,  1895,  as  security  for  the  note.  Held, 
that  the  agreement  was  executory  and  contemplated  the  giving 
of  the  mortgage  as  part  of  the  transaction.  That  the  mortgage 
was  not,  therefore,  given  to  secure  an  antecedent  debt,  but  was 
based  upon  a  present  and  valuable  ijonsideration  and  was  valid. 
Bueb  V.  Oeraty,  36  App.  Div.  161. 
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A  creditor,  with  the  consent  of  his  debtor,  has  a  right  to  sur- 
render an  unsecured  time  note  before  it  falls  due  and  to  accept 
from  the  debtor  a  note  payable  on  demand,  secured  by  a  chattel 
mortgage.  The  transaction  operates  to  withdraw  and  extinguish 
by  consent  the  extension  of  credit  for  the  antecedent  debt,  which 
constitutes  value,  and  substitutes  security  for  a  present  indebt- 
edness arising  upon  demand.  New  York  County  Nat,  Bank  v. 
American  Surety  Co,,  69  App.  Div.  153;  affirmed,  174  N.  Y. 
544. 

Under  the  Negotiable  Instruments  Law  (Laws  1897,  chap. 
612,  §  51),  "value  is  any  consideration  sufficient  to  support  a 
simple  contract.  An  antecedent  or  pre-existing  debt  constitutes 
value,  and  is  deemed  such  whether  the  instrument  is  payable 
on  demand  or  at  a  future  time."  Every  negotiable  instrument 
is  deemed  prima  facie  to  have  been  issued  for  a  valuable  con- 
sideration. 

Evidence  —  Declarations  of  mortgager. —  The  declarations  of 
a  mortgagor  who  had  executed  a  chattel  mortgage  to  his  wife, 
made  after  the  execution  of  the  mortgage  while  the  mortgagor 
was  in  full  possession  of  the  mortgaged  chattels,  with  the  knowl- 
edge and  consent  of  the  mortgagee,  are  competent  against  the 
mortgagee.     Levy  v.  Hamilton,  68  App.  Div.  277. 

Equity  of  redemption. —  The  only  right  remaining  in  the 
mortgagor  after  default  is  the  right  to  redeem  the  property. 
This  right  exists  until  cut  off  by  a  sale  of  the  chattels  pursuant 
to  the  terms  of  the  mortgage  and  the  power  of  sale  therein  con- 
tained. It  is  a  right  which  creditors  cannot  reach  by  execu- 
tion. It  can  be  reached  only  in  an  action  in  equity.  Craft  v. 
Brandow,  61  App.  Div.  247. 

Chattel  mortgage  —  Void  in  law  may  be  enforced  as  a  con- 
tract in  equity. —  A  chose  in  action  or  something  which  is  not 
in  existence,  but  which  is  subsequently  to  come  into  existence,  is 
not  a  chattel,  and  cannot  be  the  subject  of  a  chattel  mortgage. 
An  instrument  was  executed  as  a  mortgage  upon  a  liquor  tax 
certificate  and  described  the  right,  title,  and  interest  of  the 
mortgagor  "  to  a  license  to  sell  beer,  or  to  a  renewal  thereof." 
Held,  that  the  instrument  was  void  as  a  mortgage,  but  good  in 
equity  as  a  contract  to  assign  the  new  certificate  when  acquired. 
The  certificate  was  surrendered  by  the  mortgagor,  who  was 
given  a  surrender  receipt,  which  entitled  him  to  a  rebate  of  $325. 
On  refusal  of  the  commissioner  to  pay  the  mortgagee  or  judg- 
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ment  creditors  of  the  mortgagor,  a  suit  in  equity  was  brought 
by  the  mortgagee  to  enforce  payment.  Held,  that  in  equity 
plaintiff  could  enforce  his  claim  to  the  money,  because  he  had 
no  remedy  at  law,  as  the  instrument  was  riot  a  chattel  mortgage. 
McNeeley  v.  Welz,  166  X.  Y.  124. 

§  91.  Corporate  mortgages  against  real  and  personal 
property. — Mortgages  creating  a  lien  upon  real  and  per- 
sonal property,  executed  by  a  corporation  as  security 
for  the  payment  of  bonds  issued  by  such  corporation, 
or  by  any  telegraph,  telephone  or  electric-light  corpo- 
ration, and  recorded  as  a  mortgage  of  real  property 
in  each  county  where  such  property  is  located  or 
through  which  the  line  of  such  telegraph,  telephone  or 
electric-light  corporation  runs,  need  not  be  filed  or  re- 
filed  as  chattel  mortgages. 

§  92.  Where  filed.— An  instrument  or  a  true  copy 
thereof  if  intended  to  operate  as  a  mortgage  of  a  canal 
boat,  steam  tug,  scow  or  other  craft,  or  of  the  ap- 
purtenances thereto,  navigating  the  canals  of  this  state, 
must  be  filed  in  the  office  of  the  comptroller,  and  need 
not  be  filed  elsewhere.  Every  other  chattel  mortgage, 
or  an  instrument  intended  to  operate  as  such,  or  a  true 
copy  thereof,  must  be  filed  in  the  town  or  city  where 
the  mortgagor,  if  a  resident  of  the  state,  resides  at  the 
time  of  the  execution  thereof,  and  if  not  a  resident,  in 
the  city  or  town  where  the  property  mortgaged  is,  at 
the  time  of  the  execution  of  the  mortgage.  If  there  is 
more  than  one  mortgagor,  the  mortgage,  or  a  certified 
copy  thereof,  must  be  filed  in  each  city  or  town  within 
the  state  where  each  mortgagor  resides  at  the  time  of 
the  execution  thereof.  In  the  city  of  New  York,  such 
instrument  must  be  filed  as  follows,  namely:  in  the 
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borough  of  Brooklyn  in  said  city,  such  instrument  shall 
be  filed  in  the  office  of  the  register  of  the  county  of 
Kings ;  in  the  borough  of  Queens  in  said  city,  the  office 
of  the  clerk  of  Queens  county ;  in  the  borough  of  Rich- 
mond in  said  city,  in  the  office  of  the  clerk  of  the  county 
of  Richmond,  and  in  the  borough  of  Manhattan  and 
the  borough  of  the  Bronx  in  said  city,  in  the  office  of 
the  register  of  the  city  and  county  of  New  York.  In 
every  other  city  or  town  of  the  state,  in  the  office  of  the 
city  or  town  clerk,  unless  there  is  a  county  clerk's  office 
in  such  city  or  town,  in  which  case  it  must  be  filed 
therein.  If  the  chattels  mortgaged  are  in  the  city  of 
New  York  at  the  time  of  the  execution  of  the  mort- 
gage, the  mortgage  or  a  true  copy  thereof  must  be  filed 
in  the  county  where  the  mortgagor  alleges  to  reside  at 
the  time  of  the  execution  of  the  mortgage,  and  in  the 
county  where  the  property  is  situated.  (As  amd.  by 
Laws  1901,  chap.  217.) 

Bailroad  mortgage. —  A  mortgage  given  by  a  railroad  corpo- 
ration covers  property  subsequently  acquired  by  the  corporation 
for  completing,  furnishing,  or  operating  its  road,  whether  such 
after-acquired  property  be  real  or  personal.  But  such  a  mort- 
gage as  to  personalty  need  not  be  filed  as  a  chattel  mortgage, 
as  such  instrument  is  governed  by  the  Railroad  Law  (Laws 
1892,  chap.  676,  §  4,  subd.  10)  and  is  not  within  the  provisions 
of  the  Lien  Law.  Piatt  v.  N.  Y.  <&  Sea  Beach  R.  R.  Co,,  9  App. 
Div.  87. 

Corporate  mortg^age  to  seeure  bonds. — A  corporation  executed 
a  chattel  mortgage  which  included  its  leasehold  premises  where 
its  theater  was  located,  and  also  theatrical  scenery,  fixtures,  and 
equipment.  The  mortgage  was  given  also  to  secure  the  payment 
of  the  bonds  of  the  corporation.  Held,  that  under  Laws  1833, 
chap.  279  (of  which  the  foregoing  section  is  a  re-enactment), 
the  mortgage  as  to  the  leasehold  which  is  "  chattels  real,"  need 
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not  be  refiled  annually.     State  Trust  Co.  v.  Casino  Co.,  18  Misc. 
327. 

§  98.  Filing  and  entry.—  Such  officers  shall  file  every 
such  instrument  presented  to  them  for  that  purpose, 
and  endorse  thereon  its  number  and  time  of  its  receipt. 
They  shall  enter  in  a  book,  provided  for  that  purpose, 
in  separate  columns,  the  names  of  all  the  parties  to 
each  mortgage  so  .filed,  arranged  in  alphabetical  order, 
under  the  head  of  ** Mortgagors**  and  '* Mortgagees,** 
the  number  of  such  mortgage  or  copy  and  the  date  of 
the  filing  thereof;  and  if  the  mortgage  be  upon  a  craft 
navigating  the  canals,  and  filed  in  the  office  of  the  comp- 
troller, the  name  of  the  craft  shall  also  be  inserted.  In 
the  city  of  New  York  such  officers  shall  in  addition  to 
the  entry  aforesaid  enter  in  another  book  provided  for 
that  purpose  a  statement  of  the  premises  in  which  the 
chattels  mortgaged  are  contained,  arranged  in  alpha- 
betical order,  under  the  name  of  the  street  or  avenue 
where  the  premises  are  situated  and  giving  the  number 
of  such  mortgage  or  copy  and  the  date  of  the  filing 
thereof.  In  case  no  street  or  avenue  is  mentioned  in  the 
description,  in  the  mortgage  or  copy,  of  the  premises 
in  which  the  chattels  are  contained,  then  a  statement 
of  such  premises  shall  be  entered  under  the  title  **  Mis- 
cellaneous.*'    (As  amd.  by  Laws  1902,  chap.  64.) 

§  94.  Fees.—  The  several  clerks  and  registers  are  en- 
titled to  receive  for  services  hereunder,  the  following 
fees:  For  filing  each  instrument,  or  copy,  six  cents; 
for  entering  the  same  as  aforesaid,  six  cents ;  for 
searching  for  each  paper,  six  cents ;  and  the  like  fees 
for  certified  copies  of  such  instruments  or  copies  as  are 
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allowed  by  law  to  clerks  of  counties  for  copies  and 
certificates  of  records  kept  by  them.  The  comptroller 
is  entitled  to  receive  the  following  fees  for  services 
performed  under  this  article,  for  the  use  of  the  state : 
For  filing  each  instrument  or  copy  and  entering  the 
same,  twenty-five  cents ;  for  searching  for  each  paper, 
twenty-five  cents ;  and  the  like  fees  for  certified  copies 
of  such  instruments  or  copies,  as  are  allowed  by  law 
to  be  charged  by  the  comptroller  for  copies  and  certifi- 
cates of  records  kept  in  his  office.  No  officer  is  required 
to  file  or  enter  any  such  paper  or  furnish  a  copy 
thereof,  until  his  lawful  fees  are  paid. 

§  95.  Mortgage  invalid  after  one  year,  unless  statement 
b  filed.—  A  chattel  mortgage,  except  as  otherwise  pro- 
vided in  this  article,  shall  be  invalid  as  against  cred- 
itors of  the  mortgagor,  and  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  after  the  expira- 
tion of  the  first  or  any  succeeding  term  of  one  year, 
reckoning  from  the  4;ime  of  the  first  filing,  unless, 

1.  Within  thirty  days  next  preceding  the  expiration  of 
each  such  term,  a  statement  containing  a  description  of 
such  mortgage,  the  names  of  the  parties,  the  time  when 
and  place  where  filed,  the  interest  of  the  mortgagee  or 
of  any  person  who  has  succeeded  to  his  interest  in  the 
property  claimed  by  virtue  thereof,  or 

2.  A  copy  of  such  mortgage  and  its  endorsements,  to- 
gether with  a  statement  attached  thereto  or  endorsed 
thereon,  showing  the  interest  of  the  mortgagee  or  of 
any  person  who  has  succeeded  to  his  interest  in  the 
mortgage,  is  filed  in  the  proper  office  in  the  city  or 
town  where  the  mortgagor  then  resided,  if  he  is  then  a 
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resident  of  the  town  or  city  where  the  mortgage  or  a 
copy  thereof  or  such  statement  was  last  filed;  if  not 
such  resident,  but  a  resident  of  the  state,  a  true  copy 
of  such  mortgage,  together  with  such  statement,  shall 
be  filed  in  the  proper  oflSce  of  the  town  or  city  where  he 
then  resides;  and  if  not  a  resident  of  the  state,  then 
in  the  proper  oflSce  of  the  city  or  town  where  the  prop- 
erty so  mortgaged  was  at  the  time  of  the.  execution  of 
the  mortgage.  Where  the  chattels  mortgaged  were 
located  in  the  city  of  New  York  at  the  time  of  the  exe- 
cution of  the  mortgage,  a  copy  of  such  mortgage  and 
its  endorsements  together  with  a  statement  attached 
thereto,  or  endorsed  thereon,  showing  the  interest  of 
the  mortgagee  or  of  any  person  who  has  succeeded  to 
his  interest  in  the  mortgage,  must  be  filed  in  the  same 
oflSce  where  the  original  mortgage  or  a  copy  thereof 
was  filed  at  the  time  of  the  execution  of  the  same.  (As 
amd.  by  Laws  1901,  chap.  219.) 

§  96.  Duration  of  lien  of  mortgage  on  canal  craft. — 
Every  mortgage  upon  a  canal  boat  or  other  craft  navi- 
gating the  canals  of  this  state,  filed  as  provided  in  this 
article,  shall  be  valid  as  against  the  creditors  of  the 
mortgagor  and  against  subsequent  purchasers  or  mort- 
gagees in  good  faith,  as  long  as  the  debt  which  the 
mortgage  secures,  is  enforcible.  From  the  time  of 
filing,  every  such  mortgage  shall  have  preference  and 
priority  over  all  other  claims  and  liens,  not  existing  at 
the  time  of  such  filing. 

§  97.  Copies  to  be  evidence  of  certain  facts A  copy  of 

any  such  original  instrrmient,  or  of  a  copy  thereof,  in- 
cluding any  statement  relating  thereto,  certified  by  the 
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officer  with  whom  the  same  is  filed,  may  be  received 
in  evidence,  but  only  of  the  fact  that  such  instrument, 
or  copy,  or  statement  was  received  and  filed  according 
to  the  endorsement  thereon ;  and  the  original  endorse- 
ment upon  such  instrument  or  copy  may  be  received  in 
evidence  only  of  the  facts  stated  in  such  endorsement* 

§  98.  Mortgage,  how  discharged  of  record.—  Upon  the 
payment  or  satisfaction  of  a  chattel  mortgage,  the 
mortgagee,  his  assignee  or  legal  representative,  upon 
the  request  of  the  mortgagor  or  of  any  person  inter- 
ested in  the  mortgaged  property,  must  sign  and  ac- 
knowledge a  certificate  setting  forth  such  payment  or 
satisfaction.  The  officer  with  whom  the  mortgage,  or  a 
copy  thereof  is  filed,  must,  on  receipt  of  such  certifi- 
cate, file  the  same  in  his  office,  and  write  the  word  **  dis- 
charged'' in  the  book  where  the  mortgage  is  entered, 
opposite  the  entry  thereof,  and  the  mortgage  is  thereby 
discharged. 

§  98a.  Selling  or  secreting  property  with  intent  to  de- 
fraud.—A  person  who,  having  tlieretofore  executed  a 
mortgage  of  personal  property,  or  any  instrument  in- 
tended to  operate  as  such,  sells,  assigns,  exchanges, 
secrets,  or  otherwise  disposes  of  any  part  of  the  prop- 
erty, upon  which  the  mortgage  or  other  instrument, 
is  at  the  time  a  lien,  with  intent  thereby  to  defraud  the 
mortgagee,  or  a  purchaser  thereof,  is  guilty  of  a  misde- 
meanor. 
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LIEN  LAW  -  ARTICLE  IX. 

[Laws  1897,  Chap.  418.] 

GONTKACTS  FOB  CONDITIOlirAL  SALES   OF  GOODS  AND 

CHATTELS. 

Section  110.  Definitions. 

111.  Ck)nditional  sale  of  railroad  equipment  and  rolling-stock. 

112.  Conditions  and  reservations  in  contracts  for  the  sale  of 

goods  and  chattels. 

113.  Where  contract  to  be  filed. 

114.  Endorsement,  entry,  refiling  and  discharge  of  conditional 

contracts. 
116.  Preceding  sections  not  to  apply  to  certain  articles. 

116.  Sale  of  property  retaken  by  vendor. 

117.  Notice  of  sale. 

118.  Disposition  of  proceeds. 

§  110.  Definitions.— The  term  *' conditional  vendor,** 
when  used  in  this  article,  means  the  person  contracting 
to  sell  goods  and  chattels  upon  condition  that  the 
ownership  thereof  is  to  remain  in  such  person,  until 
such  goods  and  chattels  are  fully  paid  for  or  until  the 
occurrence  of  any  future  event  or  contingency;  the 
term  ** conditional  vendee,"  when  so  used,  means  the 
person  to  whom  such  goods  and  chattels  are  so  sold. 

§  111.  Conditional  sale  of  railroad  equipment  and  rolling 
stock — Whenever  any  railroad  equipment  and  rolling 
stock  is  sold,  leased  or  loaned  under  a  contract  which 
provides  that  the  title  to  such  property,  notwithstand- 
ing the  use  and  possession  thereof  by  the  vendee,  lessee 
or  bailee,  shall  remain  in  the  vendor,  lessor  or  bailor, 
trntil  the  terms  of  the  contract  as  to  the  payment  of 
installments,  amounts  or  rentals  payable,  or  the  per- 
formance of  other  obligations  thereunder,  are  fully 
complied  with  and  that  title  to  such  property  shall  pass 
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to  the  vendee,  lessee  or  other  bailee  on  full  payment 
therefor,  such  contract  shall  be  invalid  as  to  any  subse- 
quent judgment  creditor  of  or  purchaser  from  such 
vendee,  lessee  or  bailee  for  a  valuable  consideration, 
without  notice,  unless 

1.  Such  contract  is  in  writing,  duly  acknowledged 
and  recorded  in  the  book  in  which  real  estate  mort- 
gages are  recorded  in  the  office  of  the  county  clerk  or 
register  of  the  county  in  which  is  located  the  principal 
office  or  place  of  business  of  such  vendee,  lessee  or 
bailee ;  and  unless 

2.  Each  locomotive  or  car  so  sold,  leased  or  loaned, 
has  the  name  of  the  vendor,  lessor  or  bailor,  or  of  the 
assignee  of  such  vendor,  lessor  or  bailor,  plainly 
marked  upon  both  sides  thereof,  followed  by  the  word 
owner,  lessor,  bailor,  or  assignee,  as  the  case  may  be. 

Acknowledgment  of  contract  essential. —  The  provision  of 
the  Lien  Law  which  requires  that  an  agreement  of  conditional 
sale  of  rolling  stock  or  railroad  equipment  must  be  properly  ac- 
knowledged and  recorded  is  mandatory,  and  is  a  condition  prece- 
dent to  the  rights  secured  under  such  agreement.  Failure  to  ac- 
knowledge and  record  the  agreement  as  required  by  the  statute 
renders  it  void  as  against  subsequent  creditors  of,  or  purchasers 
from,  the  vendee.  Westinghouse  EL  Co,  v.  New  Paltz  Trac- 
tion Co.,  32  Misc.  132. 

§  112.  Conditions  and  reservations  in  contracts  for  sale 
of  goods  and  chattels —  Except  as  otherwise  provided  in 
this  article,  all  conditions  and  reservations  in  a  con- 
tract for  the  conditional  sale  of  goods  and  chattels,  ac- 
companied by  immediate  delivery  and  continued  pos- 
session of  the  thing  contracted  to  be  sold,  to  the  effect 
that  the  ownership  of  such  goods  and  chattels  is  to  re- 
main in  the  conditional  vendor  or  in  a  person  other 
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than  the  conditional  vendee,  until  they  are  paid  for,  or 
until  the  occurrence  of  a  future  event  or  contingency 
shall  be  void  as  against  subsequent  purchasers, 
pledgees  or  mortgagees  in  good  faith,  and  as  to  them 
the  sale  shall  be  deemed  absolute,  unless  such  contract 
of  sale,  containing  such  conditions  and  reservations,  or 
a  true  copy  thereof  be  filed  as  directed  in  this  article. 

Mortgage  of  realty  does  not  attach  to  chattels  on  mortgaged 
premises. —  The  reservation  of  ownership  under  a  conditional 
bill  of  sale  is  valid  and  eflFectual  in  the  vendor  as  against 
subsequent  purchasers,  pledgees,  or  mortgagees  in  good  faith 
from  the  date  of  fihng.  Mantels  placed  upon  premises  which 
are  subject  to  a  mortgage,  where  tl^  mantels  are  the  subject  of 
a  conditional  bill  of  sale  duly  filed,  are  not  within  the  lien  of 
the  mortgage,  unless  advances  were  made  upon  the  mortgage 
between  lie  date  of  delivery  of  the  mantels  and  the  date  of  filing 
the  conditional  bill  of  sale.    Nichols  v.  Potts,  35  Misc.  273. 

Bemedies  of  vendor. —  WTien  the  vendee  of  personal  property 
under  an  executory  contract  of  sale  refuses  to  complete  his  pur- 
chase, the  vendor  may  keep  the  article  for  him  and  sue  for  the 
entire  purchase  price;  or  he  may  keep  the  property  as  his  own 
and  sue  for  the  difference  between  the  market  value  and  the 
contract  price,  or  he  may  sell  the  property  for  the  highest  sum 
he  can  get  and  after  crediting  the  net  amount  received,  sue  for 
the  balance  of  the  purchase  money.  AcJcerman  v.  Rubens,  167 
N.  Y.  405;  Moore  v.  Potter,  155  N.  Y.  481;  Dustm  v.  McAn- 
drew,  44  N.  Y.  72. 

Such  sale  by  the  vendor  must  be  at  public  auction,  after  no- 
tice to  the  vendor  and  upon  due  advertisement.  The  law  is 
satisfied  with  a  fair  sale  made  in  good  faith  according  to  estab- 
lished business  methods,  with  no  attempt  to  take  advantage  of 
the  vendee.     Ackerman  v.  Rubens,  167  N.  Y.  405. 

Bight  to  return  goods. —  Where  a  contract  of  conditional  sale 
reserves  the  right  in  the  vendee  to  return  the  goods  within  a 
time  specified,  if  the  right  to  return  is  not  duly  exercised  and 
the  property  is  retained  after  the  time  specified,  or  after  the 
lapse  of  a  reasonable  time,  if  no  time  is  specified,  the  right  to 
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return  the  goods  is  forfeited  and  the  sale  becomes  absolute  and 
the  vendor  may  sue  for  the  value  of  the  goods.  Costello  v. 
Herbst,  18  Misc.  176;  Shafarman  v.  Lonum,  32  Misc.  726. 

Defendant  purchased  a  threshing  machine  from  plaintiff  un- 
der an  agreement  that  the  machine  should  remain  the  property 
of  the  plaintiff,  the  seller,  until  fully  settled  for.  Defendant 
agreed  that  plaintiff  should  have  five  days*  written  notice  of  any 
dilBculty  discovered  in  working  the  machine  during  the  five  days 
allowed  for  testing  and  a  reasonable  opportunity  given  plaintiff 
to  remedy  any  defect  or  substitute  another  machine.  The  con- 
tract also  required  the  purchaser  to  furnish  an  engine  to  oper- 
ate the  machine  with  a  fly  wheel  forty  inches  in  diameter,  ten 
and  one-half  inch  stroke,  200  revolutions  per  minute.  Defend- 
ant waited  sixteen  days  after  receiving  the  machine  before  using 
it,  was  not  satisfied  with  it,  although  fully  instructed  how  to  use 
it,  and  then  wrote  plaintiff  that  he  would  deliver  the  machine  to 
plaintiff,  as  it  did  not  give  satisfaction.  Held,  that  plaintiff 
was  entitled  to  notice  within  five  days  of  any  defects,  and  was 
entitled  to  an  opportunity  to  remedy  them  or  furnish  another 
machine;  and  that  defendant's  failure  to  comply  with  the  con- 
tract in  these  and  other  respects  constituted  an  acceptance  and 
rendered  him  liable  for  the  purchase  price.  Oeiser  Mfg,  Co.  v. 
Taylor,  55  App.  Div.  638. 

Vendee  has  mortgagable  interest. — A  vendee  in  possession  of 
chattels,  having  a  right  to  such  possession  under  a  contract  of 
conditional  sale  until  the  purchase  price  is  paid  in  fidl,  has  an 
interest  in  the  contract,  which  he  has  a  right  to  mortgage, 
prior  to  default  under  the  contract.  A  mortgagee  of  such  in- 
terest, upon  default  of  payment  by  the  mortgagor,  has  a  right  to 
immediate  possession  of  the  chattels,  and  to  acquire  title  thereto, 
upon  payment  of  the  balance  due  upon  the  contract  to  the  ven- 
dor. He  may  obtain  possession  by  replevin,  or  sue  for  the 
value  of  the  chattels  in  conversion,  and  the  measure  of  dam- 
age in  such  case  would  be  the  value  of  the  chattels,  when  con- 
verted, less  the  unpaid  purchase  price. 

The  interest  of  a  vendee,  under  a  conditional  contract  of  sale, 
cannot  be  reached  upon  execution  upon  a  judgment  against  the 
vendee,  it  being  an  equitable  interest  which  must  be  reached 
in  an  action  in  equity.  A  mortgagee  of  such  an  interest  may 
maintain  an  action  of  conversion  against  a  sheriff  who  seeks 
to  sell  such  interest  upon  an  execution  against  the  vendee  and 
mortgagor.    Friedman  v.  Phillips,  84  App.  Div.  179. 
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Delivery  —  Title  under  executory  contract. —  One  Borst 
agreed  to  sell  lumber  to  Squires.  Title  to  the  lumber  under 
the  agreement  was  to  pass  to  Squires  only  when  it  was  deliv- 
ered "  on  cars  at  Genesee  Forks. ''^  Squires  then  sold,  or  at- 
tempted to  sell,  the  lumber  to  the  firm  of  Parkhurst,  I^ench  & 
Beard,  representatives  of  Squires,  and  Parkhurst  went  to  Borst's 
mill  in  Pennsylvania  and  Borst  in  response  to  the  request 
of  the  parties  said  he  had  no  objection  to  delivering  the  lumber 
to  Parkhurst,  French  &  Beard.  The  parties  then  went  through 
Borst's  lumber  yard,  selected  the  lumber,  which  was  in  separate 
piles,  and  had  each  pile  marked  as  follows :  "  This  lumber  has 
been  sold  and  delivered  *  *  *  to  P.,  F.  &  B.''  There- 
after Borst  sold  and  delivered  the  lumber  to  defendants  Peck. 
The  assignee  of  Squires  and  Parkhurst  sued  Peck  for  conversion 
upon  the  theory  that  the  act  of  Borst  in  marking  the  lumber 
piles  as  having  been  sold  and  delivered  to  Parkhurst,  French  & 
Beard  gave  the  latter  title  to  the  lumber.  Held,  that  the  law 
of  Pennsylvania  must  govern.  That  in  the  absence  of  any  new 
agreement  or  consideration  passing  between  Borst  and  Park- 
hurst, Borst  was  bound  only  by  his  contract  with  Squires.  That 
such  contract  was  executory  and  under  it  Borst  could  demand  the 
purchase  price  of  the  lumber  only  upon  his  delivery  of  the  lum- 
ber "  on  cars  at  Genesee  Forks,"  and  title  to  the  lumber  could 
pass  from  Borst  only  by  such  delivery.  That  title  remained  in 
Borst  and  plaintiff  could  not  recover.  First  Nat,  Bank  v.  Peck, 
61  App.  Div.  258. 

Destruction  of  chattel. —  An  agreement  for  the  sale  of  a  piano 
provided  that  the  purchaser  might  elect  to  purchase  the  piano 
and  pay  for  it  in  installments  and  became  liable  if  the  piano 
was  destroyed  by  fire  in  vendee's  possession.  The  vendee  exer- 
cised his  option  to  purchase,  paid  some  installments,  and  before 
all  had  been  paid  the  piano  was  destroyed  by  fire.  Held,  that 
vendee,  after  exercisiug  his  option,  was  bound  by  it,  and  the 
vendor  was  not  bound  to  take  back  the  piano,  if  offered,  and 
could  sue  for  the  purchase  price,  and  vendee  must  bear  the  loss 
of  destruction  by  fire.     Ainsworth  v.  Rhines,  34  Misc.  372. 

Agreement  executory  —  Intention  governs. —  An  agreement 
to  sell  a  grocery  business  in  which  the  agreement  declares  that 
tlie  party  of  the  first  part  "  hereby  sells,"  the  purchase  money 
to  be  paid  in  notes  falling  due  at  stated  periods,  and  the  agree- 
ment concludes  as  follows :  "  The  party  of  the  first  part  agrees 
to  give  to  the  parties  of  the  second  part  a  free  and  clear  bill  of 
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sale  when  total  amount  of  $2,200  is  paid  in  full."  Held,  that 
tlie  word  "  sell "  does  not  necessarily  import  an  executed  con- 
tract, and  the  language  of  the  agreement  clearly  indicated  the 
intention  that  title  was  to  pass  when  the  bill  of  sale  was  given, 
not  when  the  agreement  was  made,  and  that  the  instrument 
created  only  a  conditional  sale.  Fennikoh  v.  Ounn,  59  App. 
Div.  132. 

It  was  decided  also  that  the  failure  to  file  the  agreement  did 
not  avail  a  city  marshal  seeking  to  levy  on  the  goods  on  an  exe- 
cution against  the  vendees,  as  no  title  vested  in  them  until  the 
bill  of  sale  was  given.   -  Ih. 

§  113.  Where  contract  to  be  filed.—  Such  contracts 
shall  be  filed  in  the  city  or  town  where  the  conditional 
vendee  resides,  if  he  resides  within  the  state  at  the 
time  of  the  execution  thereof;  and  if  not,  in  the  city  or 
town  where  such  property  is  at  such  time.  Such  con- 
tract shall  be  filed,  in  the  city  of  New  York,  as  follows, 
to  wit:  in  the  borough  of  Brooklyn  in  said  city,  such 
instrument  shall  be  filed  in  the  oflSce  of  the  county*  of 
Kings;  in  the 'borough  of  Queens  in  said  city,  in  the 
ofl5ce  of  the  clerk  of  Queens  county;  in  the  borough 
of  Richmond  in  said  city,  in  the  oflSce  of  the  clerk  of 
the  county  of  Richmond,  and  in  the  borough  of  Man- 
hattan and  the  borough  of  the  Bronx  in  said  city,  in 
the  office  of  the  register  of  the  city  and  county  of  New 
York ;  in  every  other  city  or  town  of  the  state,  in  the 
office  of  the  city  or  town  clerk  unless  there  is  a  county 
clerk's  office  in  such  city  or  town,  when  it  shall  be  filed 
in  such  office.    (As  amd.  by  Laws  1900,  chap.  248.) 

§  114.  Endorsement,  entry,  refiling  and  discharge  of  con- 
ditional contracts —  The  provisions  of  the  preceding 
article  relating  to  chattel  mortgages  apply  to  the  en- 
dorsement, entry,  refiling  and  discharge  of  contracts 

*  So  in  origlnaL 
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for  the  conditional  sale  of  goods  and  chattels.  The 
officers  with  whom  such  contracts  are  filed  shall  enter 
the  future  contingency  or  event  required  to  occur  be- 
fore the  ownership  of  such  goods  and  chattels  shall 
pass  from  the  vendor  to  the  vendee,  and  the  amount 
due  upon  such  contract  and  the  time  when  due.  The 
name  of  the  conditional  vendor  shall  be  entered  in  the 
column  of  ''mortgagees"  and  the  name  of  the  condi- 
tional vendee  in  the  column  of  ** mortgagors."  The 
officers  performing  services  under  this  article  are  en- 
titled to  receive  the  same  fees  as  for  like  services  re- 
lating to  chattel  mortgages. 

§  116.  Preceding  sections  not  to  apply  to  certain  articles. 
—  The  preceding  sections  of  this  article  do  not  apply  to 
the  conditional  sale  of  household  goods,  law  books,  law 
blanks  and  law  office  supplies,  pianos,  organs,  safes, 
scales,  butchers'  and  meat  market  tools  and  fixtures, 
wood  cutting  machinery,  engines,  dynamos,  boilers, 
portable  furnaces,  boilers  for  heating  purposes,  thresh- 
ing machines,  horse  powers,  mowing  machines,  reapers, 
harvesters,  grain  drills  and  attachments,  dairy  sizes 
of  centrifugal  cream  separators,  coaches,  hearses,  car- 
riages, buggies,  phaetons  and  other  vehicles,  bicycles, 
tricycles  and  other  devices  for  locomotion  by  human 
power,  if  the  contract  for  the  sale  thereof  is  executed 
in  duplicate,  and  one  duplicate  delivered  to  the  pur- 
chaser.    (As  amd.  by  Laws  1898,  chap.  354.) 

Household  g^ds. —  Gas  fixtures  placed  in  a  new  building  are 
"household  goods,"  within  the  meaning  of  section  115  of  the 
Lien  Law.  If  such  fixtures  were  purchased  under  a  contract  of 
conditional  sale,  and  such  contract  is  executed  and  delivered  in 
duplicate,  it  will  not  be  necessary  to  file  the  contract  in  the 
county  clerk^s  oflBce,  and  the  title  remains  in  the  vendor  until 
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the  purchase  price  is  paid.  Baldinger  v.  Levinc,  83  App.  Div. 
130;  Iden  v.  Sommers,  18  X.  Y.  Supp.  189,  affirmed,  18  N.  Y. 
Supp.  779. 

The  same  rule  applies  to  "  ranges  and  heaters  '*  and  "  portable 
furnaces."  Kerhy  v.  Clapp,  15  App.  Div.  37;  Duff  us  v.  How- 
ard Furnace  Co.,  8  App.  Div.  567. 

§  116.  Sale  of  property  retaken  by  vendor —  Whenever 
articles  are  sold  upon  the  condition  that  the  title 
thereto  shall  remain  m  the  vendor,  or  in  some  other 
person  than  the  vendee,  until  the  payment  of  the  pur- 
chase price,  or  until  the  occurrence  of  a  future  event 
or  contingency,  and  the  same  are  retaken  by  the  vendor, 
or  his  successor  in  interest,  they  shall  be  retained  for 
a  period  of  thirty  days  from  the  time  of  such  retaking, 
and  during  such  period  the  vendee  or  his  successor  in 
interest,  may  comply  with  the  terms  of  such  contract, 
and  thereupon  receive  such  property.  After  the  ex- 
piration of  such  period,  if  such  terms  are  not  complied 
with,  the  vendor,  or  his  successor  in  interest,  may  cause 
such  articles  to  be  sold  at  public  auction.  Unless  such 
articles  are  so  sold  within  thirty  days  after  the  expira- 
tion of  such  period,  the  vendee  or  his  successor  in  in- 
terest may  recover  of  the  vendor  the  amount  paid  on 
such  articles  by  such  vendee  or  his  successor  in  interest 
under  the  contract  for  the  conditional  sale  thereof. 
(As  amd.  by  Laws  1900,  chap.  762.) 

§  117.  Notice  of  sale.—  Not  less  than  fifteen  days  be- 
fore such  sale,  a  printed  or  written  notice  shall  be 
served  personally  upon  the  vendee,  or  his  successor  in 
interest,  if  he  is  within  the  county  where  the  sale  is  to 
be  held ;  and  if  not  within  such  county,  or  he  cannot  be 
found  therein,  such  notice  must  be  mailed  to  him  at 
his  last  known  place  of  residence. 
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Such  notice  shall  state : 

1.  The  terms  of  the  contract. 

2.  The  amount  unpaid  thereon. 

3.  The  amount  of  expenses  of  storage. 

4.  The  time  and  place  of  the  sale,  unless  such 
amounts  are  sooner  paid* 

§  118.  Disposition  of  proceeds.— Of  the  proceeds  of 
such  sale,  the  vendor  or  his  successor  in  interest  may 
retain  the  amount  due  upon  his  contract,  and  the  ex- 
penses of  storage  and  of  sale ;  the  balance  thereof  shall 
be  held  by  the  vendor  or  his  successor  in  interest,  sub- 
ject to  the  demand  of  the  vendee  or  his  successor  in 
interest,  and  a  notice  that  such  balance  is  so  held  shall 
be  served  personally  or  by  mail  upon  the  vendee  or  his 
successor  in  interest.  If  such  balance  is  not  called  for 
within  thirty  days  from  the  time  of  sale,  it  shall  be  de- 
posited with  the  treasurer  or  chamberlain  of  the  city 
or  village,  or  the  supervisor  of  the  town  where  such 
sale  was  held,  and  there  shall  be  filed  therewith  a  copy 
of  the  notice  served  upon  the  vendee  or  his  successor 
in  interest  and  a  verified  statement  of  the  amount  un- 
paid upon  the  contract,  expenses  of  storage  and  of  sale 
and  the  amount  of  such  balance.  The  oflScer  with  whom 
such  balance  was  deposited  shall  credit  the  vendee  or 
his  successor  in  interest  with  the  amount  thereof  and 
pay  the  same  to  him  on  demand  after  sufficient  proof 
of  identity.  If  such  balance  remains  in  possession  of 
such  officer  for  a  period  of  five  years,  unclaimed  by  the 
person  legally  entitled  thereto,  it  shall  be  transferred 
to  the  funds  of  the  town,  village  or  city,  and  be  applied 
and  used  as  other  moneys  belonging  to  such  town,  vil- 
lage or  city. 
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LIEN  LAW  -  ARTICLE  X. 

[Laws  1897,  Chap.  418.] 
LAWS  EEPEALED  — WHEN  ACT  TO  TAKE  EFFECT. 

Section  120.  Laws  repealed. 

121.  When  to  take  eflfect. 

§  120.  Laws  repealed.-  The  laws  or  parts  thereof 
specified  in  the  schedule  hereto  annexed,  and  all  laws 
amendatory  thereof,  are  hereby  repealed. 

§  121.  When  to  take  efifect.—  This  chapter  shall  take 
eflfect  September  first,  eighteen  hundred  and  ninety- 
seven. 

SCHEDULE  OF  LAWS  REPEALED. 

Laws.   Chapter.  Sections.  Subject. 

1830.     179     1,2.. Liens  of  factors  and  agents. 

1833.     279     All , Chattel  mortgages  to  be  filed. 

1849.       69     All Registration  of  chattel  mortgages. 

1858.  247  All Registration  of  liens  and  encum- 
brances upon  canal  boat. 

1860.     446    All Protection    of    boarding    house 

keepers. 

1862.  482     1,  2,  3, 27,  33. . .     Liens  on  vessels. 

1863.  422     2 Duration  of  lien  on  vessel  navi- 

gating St.  Lawrence  river  and 
western  and  northwestern  lakes. 

1864.  412    All Registration    of    mortgages    on 

canal  boats. 

1868.     779     All Chattel  mortgages  executed  by 

railroad  corporations. 

1870.     529     All Liens   on   railroad   bridges   and 

,  trestle  work. 

1872.     498     AH Liens  of  livery-stable  keepers  and 

agisters. 

1872.  669  A11...W Liens  on  wharves,  piers,  bulk- 
heads, etc. 
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Schedule  of  Laws  Repealed  —  Continued. 

Lawt.    Chapter.  SeoUons.  Subject. 

1873.     501     All Amends  L.  1833,  chap.  279,  §  3. 

1875.  392     1,  2,  5,  6,  7 Liens  for  labor  on  railroads. 

1876.  319     All Amends  L.  1860,  chap.  446. 

1878.  315     1,2,3,4,  5,  13, 

14, 15 Liens  for  public  improvements. 

1879.  171     All Discharge  of  chattel  mortgages. 

1879.     334     1 Amends  L.  1862,  chap.  482.  §  3. 

1879.     336     All Sale  of  goods  to  satisfy  liens  of 

warehousemen. 
1879.     418     All Amends  L.  1833,  chap.  279,  §  3. 

1879.  530    All Sale  of  goods  and   baggage  of 

guests  of  hotel,  lodging  house, 
and  boarding  house  keepers  to 
satisfy  liens. 

1880.  145     All Amends  L.  1872,  chap.  498,  §  1. 

1880.  440     1,2,3,4,10,13.     Liens  on  oil  and  gas  wells. 

1881.  429     All Adds  §  16  to  L.  1878,  chap.  315. 

1883.  383  All Contracts  for  the  lease  or  condi- 
tional sale  of  railroad  equip- 
ment and  rolling  stock. 

1883.  421     All Amends  L.  1879,  chap.  336,  §  1. 

1884.  315     All Contracts  for  conditional  sale  of 

personal  property  to  be  filed. 

188r).     216     All Amends  L.  1863,  chap.  422,  §  2. 

J  885,     273     All Amends  L.  1862,  chap.  482,  §  2. 

188o.     342     1,  2,  3,  4,  5,  6, 

24,  25 Mechanics'  liens  generally. 

1885.  488     All Amends  L.  1884,  chap.  3i5,  §  2. 

1885.  526     All Liens  of  warehousemen. 

1 886.  88     All Amends  L.  1 862,  chap.  482,  §*  2. 

1886.  382     All. . ., Validity  of  notices  filed  prior  to 

June  27,  1885. 

1887.  458     All Owners   of   stallions,   protection 

and  liabilities  of. 

1888.  316     All Amends  L.  1885,  chap.  342,  §  1. 

1888.     457     All Amends  L.  1887,  chap.  458,  §  3. 

1888.  543  All Liens  on  monuments,  grave- 
stones, etc. 

1891.     171     All Chattel   mortgages   executed   by 

telegraph,  electric  light  and 
telephone  companies. 
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Schedule  of  Laws  Repealed  —  Continued. 

Laws.    Chapter.  Sections.  Subject. 

1891.  255     1,  2,  3,  4,  5,  10, 

11,12,13 Amends  L.   1878,  chap.  315. 

1892.  91     All Amends  L.  1872,  chap.  498. 

1892.     274    All Amends  L.  1864,  chap.  412,  §  3. 

1892.  629     1,2,3,4,  5,  10, 

11, 12 Amends  L.  1878,  chap.  315. 

1893.  300     All Amends  L.  1885,  chap.  342,  §  24. 

1893.  405     All Amends  L.  1864,  chap.  412,  §  3. 

1894.  253     All Hotel  keepers  may  detain  prop- 

erty of  boarders. 
1894.     420     All Amends  L.  1884,  chap.  315,  §  7. 

1894.  724    All Amends    L.    1864,    chap.    412, 

§§  3,  4. 

1895.  161  All Amends  L.  1885,  chap.  342,  §  6. 

1895.  354  All Amends  L.  1833,  chap.  279,  §  3. 

1895.  523  All Amends  L.  1884,  chap.  315,  §  7. 

1895.  529  All Amends  L.  1868,  chap.  779. 

1895.  673  1,2,3 Amends  L.  1885,  chap.  342, 

§§  1,  2,  3. 

1895.  884  All Liens  of  lodging  house  keepers. 

1895.  925  All Amends  L.  1884,  chap.  315,  §  7. 

1896.  528  All Amends  L.  1833,  chap.  279,  §  3. 

1896.  601  All Amends  L.  1884,  chap.  315,  §  7. 

1896.  682  All Amends  L.  1878,  chap.  315,  §  13. 

1896.  738  All Liens  on  stone,  etc.    \ 

1896.  915  All Amends  L.  1885,  chap.  342,  §  5. 

18 
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No.  1. 
Demand  Upon  Owner  for  Terms  of  Contraot. 

[Ueo  Law,  i  8,  ante,  p.  78.] 
To! , 

Owner  of  the  real  property  situate  [insert  description  sufficient 
for  identification] : 

Take  notice  that  I  have  made  a  contract  with  [insert  name  of 
contractor]  to  perform  for  him  labor  [or  furnish  materiaisl 
to  be  used  upon  the  building  and  structures  erected  or  about 
tjj  be  erected  [altered  or  repaired]  upon  the  premises  above  de- 
scribed, to  wit:  [insert  character  of  labor  and  materials  to  he 
performed  or  furnished]  in  the  execution  of  his  said  contract. 

I  hereby  demand  that  you  furnish  to  me  a  statement  showing 
the  terms  of  your  contract  with  said  contractor  for  the  improve- 
ments upon  said  property  to  be  made  by  him,  and  of  the  amount 
due,  or  to  become  due  thereon. 

This  demand  is  made  pursuant  to  the  Lien  Law  of  1897,  sec- 
tion 8.  In  case  of  your  failure  to  comply  with  this  demand^ 
I  shall  hold  you  responsible  for  all  loss  sustained  by  me,  and 
will  look  to  you  directly  for  payment  to  me  under  my  contract 
pursuant  to  the  statute  in  such  case  made  and  provided. 


Dated  N.  Y., ,19.. 

[275] 
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No.  2. 
Notice  of  lien.    . 

Notice  may  be  filed  at  any  time  during  progrese  of  the  work  or  fur- 
nishing of  materials  or  within  ninety  days  after  completion  of  contract 
or  final  performance  of  work,  or  furnishing  materials  dating  from  last 
item  of  work  performed  or  materials  furnished.  File  in  county  clerk's 
oflSce  where  property  situated.  If  it  is  in  two  or  more  counties,  file 
in  office  of  clerk  of  each  county.     (Lien  Law,  §§  8,  9,  crnfe,  pp.  78,  79.) 

To  THE  Clerk  of  the  County  of  New  York  : 

Take  notice,  that  I, ,  residing  at  [state  residence 

of  lienor]  have  and  claim  a  lien  for  the  principal  and  interest 
of  the  value  and  agreed  price  of  the  labor,  and  materials  here- 
inafter mentioned  upon  the  real  property  and  upon  the  improve- 
ments hereinafter  mentioned,  pursuant  to  the  Lien  Law  (Laws 
1897,  chap.  418)  and  the  acts  amendatory  thereof  and  supple- 
mental thereto. 

II.  The  name  of  the  owner  of  the  real  property  against  who^ 
interest  therein  a  lien  is  claimed  is  [here  insert  the  name  of  the 
owner  if  known;  if  the  lien  is  claimed  against  the  fee,  that  fact 
should  he  stated;  the  name  of  the  occupant  or  lessee  may  also 
he  stated,  and  if  so,  the  lienor  may  claim  a  lien  against  his  in- 
ierest  also  as  lessee;  see  definition  "  owner,"  ante,  p.  12.] 

III.  The  name  of  the  person  by  whom  I  was  employed  [or  to 
whom  I  furnished  or  am  to  furnish  materials]  is 

[If  the  lienor  is  a  contractor  or  subcontractor,  state  the  name 
of  the  person  with  whom  the  contract  was  made.] 

IV.  The  labor  performed  [or  the  materials  furnished]  and 
the  agreed  price  thereof  is  as  follows:  [Here  state  the  char- 
acter of  the  work  or  materials.  If  no  price  was  agreed  upon 
state  the  value  thereof.  If  the  contract  price  was  agreed  upon 
state  it  It  would  he  well  to  annex  a  copy  of  the  contract  or 
state  its  substance.  If  the  ZteH  is  filed  hefore  the  work  or  ma- 
terials are  fully  performed  or  furnished,  state  how  much  has 
teen  performed  or  furnished  when  the  lien  is  filed,  and  how 
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much  remains  to  he  performed  or  furnished.  The  statement 
must  not  be  in  the  alternative.'] 

V.  The  amount  unpaid  and  owing  to  me  for  such  labor  lOr 

for  such  materials  so  furnished]  is  $ at  the  time  of 

filing  this  notice.  [//  work  remains  to  be  done  or  materials 
are  still  to  be  furnished  state  also  how  much  wUl  be  due  upon, 
completion.] 

VI.  The  time  when  the  first  item  of  work  was  performed 

[or  materials  were  furnished]  was  the day  of , 

19. .,  and  the  time  when  the  last  item  of  work  was  performed 

[or  materials  were  furnished]  was  the day  of , 

19 

VII.  The  property  subject  to  this  lien  and  upon  which  I 
claim  a  lien  is  described  as  follows:  [Here  insert  a  description 
sufficient  for  identification;  if  in  a  city  or  village,  its  location 
by  street  and  number  if  known.]  Said  premises  are  shown 
also  on  the  following  diagranL 


VIII.  This  lien  is  claimed  upon  the  fee  of  said  premises  and 
upon  the  improvements  thereon,  and  being  made,  with  the  ap- 
purtenances, and  also  against  the  lesser  estates  of  A.  B.  and 
C.  D.  [lessees  or  occupants]  or  state  the  facts  as  the  case  requires. 

Dated  New  York,  September  ,  1903. 


Lienor. 
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CiTT  AND  County  of  Nbw  York,  m.: 

,  being  duly  sworn,  says  that  he  is 

^he  claimant  and  lienor  mentioned  in  the  foregoing  notice,  [or 

the  agent  of the  lienor  and  claimant  in  said 

notice]  that  the  statements  therein  contained  are  true  to  the 
knowledge  of  deponent,  except  as  to  the  matters  therein  stated 
to  be  alleged  on  information  and  belief,  and  that  as  to  those  mat- 
ters he  believes  it  to  be  true. 
-Sworn  to  before  me  this  [ 

....  day  of ,  1903.' 


If  the  lienor  is  a  copartnership  the  firm  name  may  be  signed,  and  the 
Terification  may  be  made  by  a  member  of  the  firm,  or  by  the  firm's 
agent,  or  by  an  officer  of  the  corporation  or  association  filing  the 
notice,  or  by  its  agent.    The  verification  by  a  firm  may  be  as  fc^ows: 

City  and  County  of  New  York,  ss.: 

Eli  Dye,  being  duly  sworn  says,  that  he  is  a  member  of  the 
firm  of  CoflSn  &  Dye,  the  claimants  and  lienors  mentioned  in  the 
foregoing  notice  of  lien;  that  said  firm  is  composed  of  Casper 
Coffin  and  this  deponent;  that  deponent  has  read  said  notice 
and  knows  the  contents  thereof;  that  the  statements  therein  con- 
tained are  true  to  the  knowledge  of  deponent,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true. 

Sworn  to  before  me  this  \ 

day  of ,  1903.  S 


If  the  notice  of  lien  is  filed  by  a  corporation,  it  may  be  verified  by 
an  officer  of  the  corporation,  or  the  agent  <^  the  corporation  may 
Terify  it. 

See  Form  No.  3. 
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No.  3. 
Notice  of  Lien  by  Corporation.* 

To  THE  Clerk  of  the  County  of  New  York  : 

Please  take  notice,  that  the  undersigned,  the  Union  Stove 
Works,  a  domestic  corporation,  duly  existing  under  and  by  vir- 
tue of  the  Laws  of  the  State  of  New  York,  residing  at  and  do- 
ing business  at  No.  70  Beekman  Street,  in  the  City  of  New 
York,  Borough  of  Manhattan,  has  and  claims  a  lien  for  the 
principal  and  interest  of  the  price  and  value  of  the  labor  and 
material  hereinafter  mentioned,  upon  the  real  property  herein- 
after mentioned  and  the  improvements  thereon,  pursuant  to 
the  provisions  of  the  Lien  Law. 

2.  The  name  of  the  owner  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed  is  Henry  King,  and  the  inter- 
est of  such  owner  as  far  as  known  to  the  lienor  includes  the 
ownership  of  the  fee  of  said  premises  and  this  lien  is  claimed 
upon  said  fee. 

3%  That  the  name  of  the  person  by  whom  this  lienor  was  em- 
ployed, and  to  whom  it  furnished  such  labor  and  such  materials, 
is  Henry  King. 

4-5.  The  nature  and  amount  of  the  labor  and  service  per- 
formed and  the  materials  furnished  and  the  agreed  price  and 
value  thereof  are  as  follows : 

Materials  consisting  of  Astor  ranges,  boilers  and  attachments, 
hot-air  furnaces  with  hot-air  pipes,  smokepipe  registers,  etc.,  and 
labor  in  setting  same,  of  the  price  and  value  of  $1,991.64,  for 
which  amount  a  lien  is  claimed  with  interest  from  date,  which 
sum  said  King  promised  and  agreed  to  pay  this  lienor  therefor, 
which  said  amount  still  remains  unpaid  and  is  now  due. 

6.  The  time  when  the  first  item  of  work  was  performed  and 

•  This  form  is  taken  from  the  lien  filed  by  the  Union  Stove  Works 
under  the  Lien  Law  of  1885,  and  sustained  by  the  Court  of  Appeals  in 
Union  Stove  Works  v.  Klingman,  164  N.  Y.  689.  It  has  been  adapted 
to  conform  to  the  provisions  o4  the  Lien  Law  of  1897. 
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material  furnished  was  December  10,  1903,  and  the  time  when 
the  last  item  of  work  was  performed  and  material  furnished 
was  January  10,  1904. 

That  same  were  furnished  and  performed  for  and  used  in 
the  real  property  and  buildings  erected  upon  the  premises  here- 
inafter described. 

That  all  of  the  materials  and  work  for  which  the  claim  is 
made  have  been  actually  furnished  and  performed. 

That  ninety  days  have  not  elapsed  since  the  completion  of 
the  contract  and  the  final  performance  of  the  work  and  the 
final  furnishing  of  the  material  for  which  this  lien  is  claimed. 

7.  The  property  to  be  charged  with  a  lien  is  situated  in  the 
City  of  New  York,  on  the  north  side  of  Fifty-second  street,  be- 
tween Eighth  and  Ninth  avenues,  being  about  300  feet,  2  inches 
wide,  front  and  rear,  by  about  100  feet  deep  on  each  side,  and 
street  numbers  being  '325  and  331  West  Fifty-second  street, 
being  four  five-story  brick  and  brown  stone  fiats,  and  this  lien 
is  claimed  upon  the  fee  of  said  premises. 

Dated  January  29,  1904. 

THE  UNION  STOVE  WORKS, 

By  NB.WTON  H.  BuBB, 


County  op  New  York,  ss: 

Newton  H.  Burr,  being  duly  sworn,  says  that  he  is  the  agent 
of  the  lienor  mentioned  in  the  foregoing  notice  of  lien,  that 
he  has  read  the  said  notice  and  knows  the  contents  thereof,  and 
that  the  statements  therein  contained  are  true  to  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief  and  to  those  matters  he  believes  it  to 
be  true. 

Sworn   to   before   me   this  I 
29th  day  of  January,  1904.  » 

Nbvtton  H.  Bubr. 


If  the  notice  is  verified  by  an  officer  of  the  corporation,  the  foUowing 
form  may  be  used: 
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County  of  New  York,  s$.: 

Cyril  Parker  being  duly  sworn,  says  that  he  is  the  president 
of  the  Union  Stove  Works,  the  lienors  mentioned  in  the  fore- 
going notice  of  lien ;  that  he  has  read  the  said  notice,  and  that 
the  statements  therein  contained  are  true  to  his  own  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  that  as  those  matters  he  believes  it  to 
be  true. 
Sworn  to  before  me,  this  I 

. . .  day  of  March,  1904.    '  Ctbil  Parker. 


No.  4. 
Notice  of  Lien  —  Katerialinan  —  Another  Form. 

To  THE  Clerk  of  the  County  of  New  York: 

Take  notice  that  I,  Cneius  Poinpey,  residing  at  35  West  72d 
street,  in  the  city  of  New  York,  borough  of  Manhattan,  have  and 
claim  a  lien  for  the  principal  and  interest  of  the  price  and  value 
of  the  materials  hereinaTter  mentioned  upon  the  real  property 
and  improvements  hereinafter  mentioned,  pursuant  to  the  Lien 
Law. 

1.  The  name  of  the  owner  of  said  real  property  is  Giovanni 
Colombo,  who  I  am  informed  and  believe  is  the  owner  of  the 
fee  of  said  premises  and  I  claim  a  lien  upon  the  fee. 

2.  The  name  of  the  person  to  whom  I  furnished  the  materials 
is  Titus  Brown,  who  made  a  contract  with  the  owner,  Colombo, 
to  erect  improvements  upon  his  said  property,  as  I  am  informed 
and  believe. 

3.  The  materials  furnished  by  me  consisted  of  lumber,  lath, 
nails,  lime,  sand,  hair,  plaster  and  cement,  and  the  agreed  price 
thereof  was  $600,  which  Titus  Brown  promised  and  agreed  to 
pay  me  for  said  materials,  and  that  was  their  reasonable  value. 
All  of  said  materials  were  furnished  prior  to  tlie  date  of  this 
notice. 

4.  The  amount  unpaid  and  owing  to  me  for  said  materials 
at  the  time  of  filing  this  lien  is  $500,  with  interest  thereon 
from  June  10,  1903. 
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5.  The  first  delivery  of  materials  was  made  and  furnished 
upon  said  premises  on  May  10,  1903,  and  the  last  of  said  ma- 
terials was  delivered  on  June  10,  1903. 

6.  The  property  subject  to  this  lien  is  known  and  designated 
as  No.  3  Madison  square,  and  is  described  as  follows : 

[Itisert  description  by  metes  and  bounds,  or  sufficient  for 
identification.] 

7.  The  materials  above  mentioned  were  furnished  with  the 
knowledge  and  consent  of  the  owner,  Colombo,  and  at  the  re- 
quest of  Titus  Brown,  with  whom  said  owner  contracted  and 
the  materials  above  mentioned  were  actually  used  in  the  improve- 
ments upon  said  real  estate. 

Dated  New  York,  Sept.  10,  1903. 

Cnbius  Pompbt, 
Lienor. 
[Add  verification  as  in  Form  No.  2.] 


No.  5. 
Notioe  of  Meohanio'i  Lien  of  Suboontraotor. 

[Lien  Law,  9  0,  ante,  p.  79.] 

[As  in  Form  No.  2,  to  the  second  paragraph.] 

II.  That  the  above-named  lienor  performed  labor  and  fur- 
nished materials  to  ,  a  contractor,  who  contracted 

with ,  the  owner  of  the  real  property  described 

herein,  for  the  improvement  thereof,  the  terms  of  which  con- 
tract were :  [state  terms  or  substance  of  original  contract] . 

III.  That  such  labor  was  performed  and  materials  were  fur- 
nished pursuant  to  a  contract  made  by  the  lienor  with  such 
contractor,  the  terms  of  which  are  as  follows:  [state  terms  of 
contract  with  contractor  or  set  forth  a  copy  thereof], 

IV.  The  labor  which  has  been  performed  and  the  materials 
which  have  been  furnished  pursuant  to  such  contract  were  of 
the  following  nature  and  description  and  were  of  the  following 
agreed  price  and  value :  [state  itenhs  of  labor  and  materials  with 
rates  and  agreed  price  or  value.  If  the  lien  is  claimed  because 
of  labor  to  be  performed  and  materials  to  be  furnished,  the 
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amoMTit  of  the  labor  to  be  performed  and  the  materials  to  be 
furnished  should  be  separately  stated], 

V.  The  amount  unpaid  to  the  lienor  for  such  labor  and 
materials  and  the  amount  now  justly  due  to  him  upon  his  con- 
tract with  the  above-named  contractor  is  the  sum  of 

dollars.  [7/  work  remains  to  be  done,  or  materials  are  still  to 
be  furnished,  state  the  amount  which  wUl  be  due  upon  comple* 
tionl. 

[Follow  as  in  Form  No.  2,  paragraphs  VI  and  VII.] 
[Date>  signature  and  verification  as  in  Form  No.  2]. 


No.  6. 
Notice  of  Lien  for  Public  Improvement. 

[Lien  Law,  9  12,  ante,  p.  9L1 

To  [state  name  of  head  of  department  or  bureau  having 
charge  of  the  public  improvement^  and  [state  name  of  financial 

officer^  of  the  city  of   [or  State,  county,  town  or 

village] : 

Please  take  notice  that  I^  A.  B.,  residing  at ,  claim 

a  lien  upon  the  moneys  of  the  city  of  ...  .r [or  State, 

county,  town  or  village]  which  remain  in  the  hands  of  [insert 
name  of  financial  officer  of  the  municipal  corporation  or  other 
person  charged  with  the  custody  and  disbursement  of  the  cor- 
porate funds]  which  are  applicable  to  the  construction  of  the 
public  improvement  hereinafter  described  to  the  extent  of  the 
amount  due  or  to  become  due  on  a  contract  made  by  the  above- 
named  municipal  corporation  with   ,  contractor 

in  the  construction  of  such  improvement.  Such  lien  is  based 
upon  the  following  facts : 

I.  The  name  of  the  contractor  [or  subcontractor]  for  whom 
the  labor  hereinafter  specified  was  performed  [or  materials  were 
furnished]  is 

II.  The  amount  due  for  such  labor  [or  nuiterials]  is 

[//  the  lien  is  claimed  for  an  amount  to  become  due  such  fact 
should  be  separately  stated,  and  also  the  date  when  due,] 
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III.  The  public  improvement  for  the  eonstniction  of  which 
this  lien  is  claimed,  and  upon  which  the  labor  [or  materials] 
hereinafter  specified  was  performed  [or  furnished]  is  as  fol- 
lows: [here  describe  as  fully  as  possible  the  public  improvement 
on  account  of  which  the  lien  arose], 

IV.  The  labor  [or  materials^  for  the  performance  [or  fur- 
nishing] of  which  this  lien  is  claimed  is  as  follows:  [here  set 
forth  an  itemized  account  of  the  labor  performed  or  materials 
furnished  to  the  contractor  or  subcontractor  for  which  the  lien 
is  claimed.  Such  account  should  contain  the  dates  and  the 
items  and  specify  the  nature  of  the  labor  or  materials]. 

V.  That  the  contract  pursuant  to  which  such  public  improve- 
ment was  constructed  is  as  follows:  [here  set  forth  a  general 
description  of  the  contract  pursuant  to  which  siLch  public  im- 
provement was  constructed]. 

VI.  That  the  labor  [or  materials]  above  specified  were  actu- 
ally performed  for  [or  furnished  to]  the  above-named  contractor 
[or  subcontractors]  and  were  actually  used  in  the  execution  and 
completion  of  the  contract  for  the  construction  of  such  public 
improvement.  [//  the  laJbor  was  performed  or  materials  were 
furnished  pursuant  to  a  contract  with  the  contractors,  state 
such  fact,  with  the  term^  of  the  contract.] 

VII.  That  the  construction  of  such  public  improvemenc  pur- 
suant to  such  contract  has  been  completed  and  accepted  by 
[State,  city,  county,  town  or  village]  above  named>  and  was  so 

completed  and  accepted  upon  the day  of , 

18. .     [7/  such  construction  is  not  completed  and  accepted  it 
should  be  so  stated.] 

Dated ,19.. 


•  •   •••••••••  •J 

Lienor. 

♦[Add  verification  as  in  Form  No.  2.] 

*  Section  12  of  the  Lien  Law  does  not  expressly  provide  for  the  veri- 
fication of  a  lien  for  a  public  improvement.  Section  5  provides  for  a 
lien  upon  a  public  improvement  upon  filing  a  notice  as  prescribed  in 
Article  I  of  the  Lien  Law.  Section  9  of  the  law  alone  provides  for 
verification  of  the  notice,  but  that  section  relates  only  to  a  notice  of 
lien  upon  private  property  (real  estate).  Both  sections  are  in  Article  I 
of  the  Lien  Law.  The  wiser  course  would  be  to  verify  the  lien  as  pro- 
vided  by  section  9.    See  verification  in  Form  2,  ante,  page  278. 
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Ho.  7. 
Assignment  of  Lien. 

[Lien  Law.  S  14,  ante,  p.  97.] 

This  indenture,  made  the day  of ,  1903, 

between  A.  B.,  of  the  of  ,  county  of 

,  State  of ,  party  of  the  first  part,  and 

B.  C.  of  the  same  place,  party  of  the  second  part,  witnesseth : 

Whereas,  the  party  of  the  first  part  filed  on  the day 

of ,  1903,  in  the  oflBoe  of  the  clerk  of  the  county 

of  ,  a  notice  of  a  mechanic's  lien  for  the  sum  of 

dollars,  with  interest,  against  the  following  de- 
scribed real  property:  [here  describe  real  property  against  which 
the  lien  is  claimed  as  stated  in  the  notice  of  lien], 

Xow,  therefore,  the  said  party  of  the  first  part,  in  considera- 
tion of  the  sum  of dollars  to  him  in  hand  paid  by 

the  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  has  sold  and  by  these  presents  assigns  and  trans- 
fers to  the  said  party  of  the  second  part,  his  executors,  adminis- 
trators and  assigns,  the  mechanic's  lien  based  upon  the  notice 
above  mentioned  against  the  real  property  above  described,  and 
all  moneys  that  may  be  had  or  obtained  by  means  thereof,  or 
in  any  proceedings  instituted  for  the  foreclosure  of  liens  or 
incumbrances  upon  such  real  property,  and  the  cause  of  action 
whereon  said  lien  accrued. 

*  And  the  said  party  of  the  first  part  does  hereby  constitute  and 
appoint  the  said  party  of  the  second  part,  his  executor,  admin- 
istrator or  assignee,  his  true  and  lawful  attorney  irrevocable, 
with  power  of  substitution  and  revocation,  for  the  use  and  at 
the  proper  costs  and  charges  of  said  party  of  the  second  part, 
to  ask,  demand  and  receive  all  money  due  or  to  become  due 
upon  such  mechanic's  lien,  and  to  bring  all  suits  and  take  all 
lawful  means  for  the  enforcement  of  such  lien  or  the  recovery 
of  the  moneys  due  or  to  become  due  thereon,  and  on  payment 
of  such  lien  to  satisfy  and  discharge  the  same. 
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In  witness  whereof  the  party  of  the  first  part  has  hereunto 

set  his  hand  and  seal  the  day  and  year  first  above  written. 

A.  B.     [l.  8.] 
State  op  New  York,  ) 

County  of ,  f  ^•* 

On  this day  of ,  1903,  before  me  pOTSon- 

ally  came  A.  B.,  to  me  known  to  be  the  person  described  in  and 
who  executed  the  foregoing  instrument  and  acknowledged  to  me 
that  he  executed  the  same. 


Notary  Public,  N.  Y.  Co. 


No.  8. 
Notioe  of  Pendency  of  Action. 

[Uen  Law,  9  16,  ante,  p.  107.] 

Court,  County  op 


1 


A.  B.,  Plaintiff, 
C.  D.,  E.  F.  and  F.  G.,  Defendants. 


Lis  Pendem. 
'  Private  Property, 


Snt. —  Notice  is  hereby  given  that  an  action  has  been  com- 
menced, and  is  now  pending  in  this  court  by  the  above-named 
plaintiff  against  the  above-named  defendants,  the  object  of 
which  action  is  to  foreclose  a  mechanic's  lien,  a  notice  of  which 
lien  was  duly  filed  in  the  office  of  the  clerk  of  the  county  of 

,  on  the day  of .,  1903.    The  real 

property  affected  by  such  lien  is  described  as  follows:  {here 
insert  a  description  of  the  premises  as  set  forth  in  the  complaint 
in  the  action]. 

Dated ,  19, . . 

J.  £•« 

Plaintiffs  Attorney. 
Office  and  post-office  address 
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To  the  County  Clerk, County: 

You  Sre  hereby  directed  to  index  the  foregoing  notice  in  the 
names  of  the  following  defendants  [here  state  the  names  of  the 
defendants]  in  the  above-entitled  action. 

J.  K, 

Plaintiffs  Attorney. 

No.  9. 
AAdavit  to  Obtain  Order  for  the  Continnanoe  of  a  lien. 

[Lien  Law,  9  16,  ante,  p.  107.] 

Court,  County  of 


In  the  Matter 

of  the 

Application  of  A.  B.,  to  Secure  an  Order  for 
the  Continuance  of  a  Mechanic's  Lien 
against  Certain  Real  Property  Belonging 
to  C.  D. 


State  of  New  York,  )    .  . 

County  of ,  ) 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  That  prior  to  the day  of ,  1903,  the 

materials  [or  labor']  were  furnished  [or  performed]  by  me  as  is 
more  particularly  set  forth  in  the  annexed  notice  of  lien  which 
I  hereby  make  a  part  of  this  affidavit,  and  such  materials  [or 
labor]  were  furnished  [or  performed]  for  and  used  in  the  im- 
provement of  the  real  property  therein  described. 

II.  That  on  the  said day  of ,  1903,  and 

within  ninety  days  after  the  furnishing  of  the  last  item  of  said 
materials  [or  performance  of  the  last  item  of  labor],  as  set  forth 
in  the  annexed  notice,  I  caused  to  be  filed  in  the  office  of  the 

clerk  of  the  county  of a  notice  of  lien  against  the 

owner  of  such  real  property  for  the  improvement  of  which  such 
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materials  were  furnished  [or  labor  was  performed],  [If  the 
materials  were  furnished,  or  the  labor  was  performed  for  a  con- 
tractor  or  subcontractor,  such  fact  should  be  stated.] 

III.  That  the  name  of  the  owner  of  such  real  property  is  C.  D. 

IV.  That  the  name  of  the  person  for  whom  such  labor  [or 
materials]  was  performed  [or  were  furnished]  is  [state  name  of 
contractor  or  subcontractor,  if  any]  E.  F. 

V.  That  the  reason  why  the  action  to  foreclose  such  lien  can- 
not be  brought  and  the  reason  why  an  order  for  the  continuance 
of  such  lien  is  desired  is  as  follows :  [here  state  the  facts  because 
of  which  an  order  for  continuance  is  desired], 

(Signed.)  A.  B. 

Sworn  to  before  me,  this ) 

day  of ,  1897.       S 


No.  10. 
Order  Continning  liem 

[Lien  Law,  9  16,  ante,  p.  107.] 

At  a Term  of  the Court,  held  at 

on  the day  of ,  1903. 

Present  —  Hon.  Leonard  A.  Giegerich,  Justice. 


In  the  Matter 

of  the 

Application  of  A.  B.  to  Rererse  an  Order  for 
the  Continuance  of  a  Mechanic's  Lien 
against  Certain  Real  Property  Belonging 
to  C.  D. 


Upon  the  aflSdavit  of  A.  B.,  sworn  to  on  the day  of 

J 1903,  and  filed  this  day,  and  upon  motion  of  J.  K., 

his  attorney,  it  is  hereby 
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Ordered,  That  the  lien  acquired  by  A.  B.,  by  his  notice  of 

lien,  filed  in  the  oflBoe  of  the  clerk  of  the  county  of , 

on  the  day  of ,  1903,  upon  the  following- 
described  real  property  [here  insert  description  of  the  real  prop^ 
erty  affected  by  the  lien],  of  which  real  property  C.  D.  is  alleged 
to  be  the  owner,  and  E.  F.  is  alleged  to  be  a  contractor  for  the 
improvement  of  such  real  property,  be  and  the  same  is  hereby 
continued  for  a  period  of  one  year  from  the  date  of  the  granting 
of  this  order,  pursuant  to  the  provisions  of  section  16  of  the 

Lien  Law  of  1897,  and  the  clerk  of  the  county  of is 

hereby  directed  to  redocket  such  lien  as  of  the  date  of  the  grant- 
ing of  this  order,  and  to  make  a  statement  in  the  book  provided 
by  him  for  that  purpose,  of  the  fact  that  such  lien  is  continued 
by  virtue  of  this  order. 

Enter,  L.  A.  G- 


No.  11. 

ITotioe  of  Pendency  of  an  Action  to  Enforce  Lien  for  Fnblic 

Improvement. 

[Lien  Law,  §  17,  ante,  p.  113.] 

Court,  County  of 

AB. 

vs. 

C.  D.,  E.  F.  and  the  City  of  [or 

County,  Town  or  Village]. 

Lis  Pendens. 
'  Municipal  Property, 

Sir. —  Notice  is  hereby  given  that  an  action  has  been  com- 
menced, and  is  now  pending  in  this  court,  by  the  above-named 
plaintiff  against  the  above-named  defendants  for  the  foreclosure 
of  a  mechanic's  lien,  on  account  of  labor  performed  and  ma- 
terials furnished  to  the  contractors  C.  D.  and  E.  F.,  for  the 

construction  of  a  public  improvement  in  and  for  the  city  of 
19 
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[or  county,  town  or  village'\,  a  notice  of  which  lien 

was  filed  with  [here  state  the  name  of  the  head  of  the  depart' 
ment  or  bureau  having  charge  of  the  public  improvement]  and 

in  the  office  of [here  state  name  of  financial  officer 

of  municipal  corporation']  on  the   day  of , 

1903,  pursuant  to  section  12,  article  1  of  the  Lien  Law.  That  the 
property  aflFected  by  said  lien  is  the  funds  or  moneys  now  in  the 
hands  of  the  above-named  financial  oflBcer  applicable  to  the  con- 
struction of  the  public  improvement  described  in  such  notice  of 
lien,  and  which  is  now  due  or  is  to  become  due  to  C.  D.  and 

E.  F.,  or  their  assigns,  under  a  contract  dated  the day 

of ,  1903,  made  between  them  and  the  city  of 

[or  county,  town  or  village']  for  the  construction  of  such  public 
improvement. 

Dated ,  19. . . 

J.  K., 

Plaintiffs  Attorney. 
To  [financial  officer  of  the  State,  city,  county,  town  or  village]* 


No.  12. 
Certifloate  of  Disoharge  of  lien. 

[Lien  Law,  §  18,  ante,  p.  114.] 

To  THE  Clerk  of  the  County  of ,  and  to  Whom 

IT  May  Concern  : 
Please  take  notice,  that  I,  A.  B.  [the  lienor  or  his  successor 
in  interest],  do  hereby  certify  that  a  mechanic's  lien,  filed  in 

the  oflBce  of  the  clerk  of  the  county  of ,  the 

day  of ,  in  the  year  1903,  at o'clock  in  the 

noon,  for dollars,  in  favor  of , 

lienor,  against  the  following-described  property  [here  describe 
property]  of  which  property is  the  owner,  is  satis- 
fied and  may  be  discharged. 
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In  witness  whereof,  I  have  hereunto  set  my  hand  and  8eal> 

this day  of ,  1903. 

A.  B.     [l.  8.] 

In  presence  of 

[Acknowledgment  as  in  Form  No.  7.] 


No.  13. 
AAdayit  for  Order  Fixing  Amount  of  Bond* 

[Lien  Law,  §  18,  subd.  4,  ante,  p.  116.] 

. . .  Court,  County  op 


In  the  Matter 

of  the 

Application  of  C.  D.,  Owner,  for  an  Order 
Discharging  Certain  Mechanics'  Liens  Filed 
by  A.  B.,  E.  F.  and  F.  G.,  Lienors. 


State  of  New  York,  ,  ^^ 


County  of ,  ) 

C.  D.,  being  duly  sworn,  says  that  he  is  the  owner  of  certain 

real  property  in  the  city  of ,  county  of , 

which  is  described  as  follows:  [here  describe  real  property  from 
which  it  is  desired  to  discharge  the  liens']  ;  that  the  persons  here- 
inafter mentioned  filed  in  the  oflBce  of  the  clerk  of  the  county 

of  certain  liens  against  the  property  of  this  de* 

ponent,  hereinbefore  described,  amounting  in  the  aggregate  ta 
the  sum  of dollars  and cents,  as  fol- 
lows, to  wit : 
A.  B.,  filed  August  1, 1903 Ami,      $500  00 

E.  F.,  filed  July  27,  1903 "  900  00 

F.  G.,  filed  July  29,  1903 "         2,789  06 

Deponent  further  says  that  he  desires  to  execute  a  bond,  with 

two  suflBcient  sureties,  who  shall  be  freeholders,  to  the  clerk  of 
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the  county  of ,  in  such  sum  as  the  court  may  direct, 

not  less  than  the  amount  claimed  in  said  notices  of  lien,  con- 
ditioned for  the  payment  of  any  judgments  which  may  be  ren- 
dered against  the  property  hereinbefore  described,  pursuant  to 
the  provisions  of  the  Lien  Law  (L.  1897,  chap.  418,  §  18). 

Deponent  desires  an  order  of  this  honorable  court,  directing 
that  deponent  execute  such  bond  in  such  sum  as  the  court  may 
direct.  A.  B. 

Subscribed  and  sworn  to  before  me,  \ 

this  1st  day  of  September,  1903.       ' 

J.  F., 
Notary  Public. 


No.  14. 
Order  Directing  Filing  of  Bond. 

[Lien  Law,  9  18,  subd.  4,  ante,  p.  115.] 

At  a  Special  Term  of  the Court,  held  at  the 

Court  House,  in  the  city  of  ,  on  the 

day  of ,  1903. 

Present  —  Hon.  Charles  H.  Truax,  Justice. 


In  the  Matter 
of  the 


1- 


^Application  of  A.  B.,  Owner,  for  an  Order 
Discharging  Certain  Mechanics'  Liens  FUed 
by  C.  D.,  E.  F.  and  F.  G.,  Lienors. 


On  reading  and  filing  the  accompanpng  affidavit  of  A.  B., 
the  owner  above  named,  and  on  motion  of  D.  F.,  attorney  for 
said  owner,  it  is  hereby 

Ordered  and  directed.  That  the  sum  of  $800  be  and  the  same 
hereby  is  fixed  as  the  amount  of  the  bond  to  be  given  by  said 
owner  to  discharge  the  lien  filed  herein  by  C.  D.,  for  the  sum  of 
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$500,  in  the  oflBce  of  the  clerk  of  the  county  of ,  on 

the  1st  day  of  August,  1903,  against  A.  B.,  owner,  and  B.  C, 
contractor,  and  against  the  real  property  described  as  follows: 
[describe  property  as  in  affidavit^. 

It  is  further  ordered.  That  the  sum  of  $1,400  be  and  the  same 
hereby  is  fixed  as  the  amount  of  the  bond  to  be  given  by  said 
owner  in  discharge  of  the  lien  filed  herein  by  E.  F.,  for  the  sum 

of  $900,  in  the  oflBce  of  the  clerk  of  the  coimty  of ^ 

on  July  27,  1903,  against  A.  B.,  owner,  and  B.  C,  contractor^ 
and  against  the  same  property. 

It  is  further  ordered.  That  the  sum  of  $4,000  be  and  the  same 
hereby  is  fixed  as  the  amount  of  the  bond  to  be  given  by  said 
owner  in  discharge  of  the  lien  filed  herein  by  F.  6.,  for  the  sum 
of  $2,789.06,  in  the  office,  etc. 

[Insert  as  in  preceding  paragraph.  Insert  also  like  paragraph 
for  each  separate  lien  asked  to  he  discharged,"] 

It  is  further  ordered.  That  the  sureties  on  said  bonds,  and 
each  of  them,  justify  in  at  least  double  the  sum  named  in  said 
bonds  respectively. 

That  a  copy  of  said  bonds,  with  a  notice  that  the  sureties  will 
justify  before  the  court  or  a  judge  thereof,  at  the  time  and  place 
therein  named,  not  less  than  five  days  thereafter,  be  served  on 
each  of  the  above-named  claimants  or  their  attorneys. 


No.  15. 
Bond  to  Discharge  Lien. 

(Lien  Law,  8  18,  subd.  4,  ante,  p.  115.) 

Enow  all  men  by  these  presents: 

That  we,  A.  B.,  residing  at city  of , 

State  of  New  York,  L.  M.,  residing  at  ,  city  of 

,  State  of  New  York,  and  N.  0.,  residing  at , 

in  the  same  city  and  State,  are  held  and  firmly  bound  unto  the 
clerk  of  the  county  of ,  in  the  sum  of  $800,  for  which 
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payment  well  and  truly  to  be  made,  we  bind  ourselves,  our  and 
each  of  our  heirs,  executors  or  administrators,  jointly  and  sev- 
erally, firmly  by  these  presents. 

Signed  and  sealed  this  . . .  day  of ,  1903. 

Wheheas,  on  the  1st  day  of  August,  1903,  C.  D.  filed  a  lien 

for  the  sum  of  $500  in  the  office  of  the  clerk  of ,  county 

of ,  against  the  real  property  of  the  said  A.  B.,  de- 
scribed as  follows :  [describe  real  property  as  in  notice  of  lien"] ; 
and 

Whereas,  such  notice  of  lien  purports  to  have  been  made  and 
filed  as  prescribed  in  the  Lien  Law  of  the  State  of  New  York 
(L.  1897,  chap.  418,  art.  1),  wherein  such  lienor  claims  a  lien 
against  the  above-described  real  property  for  and  on  account  of 
materials  furnished  [or  labor  performed]  to  B.  C,  a  contractor 
for  the  construction  of  the  improvement  to  such  real  property; 
and 

Whereas,  The  court  [or  a  judge  or  justice  thereof]  having 
by  an  order  duly  entered  in  the  office  of  the  clerk  of  the  county 

of on  the  ...  day  of  ,  1903,  directed 

the  said  A.  B.  to  execute  a  bond  in  the  sum  of  $800  to  discharge 
such  lien,  pursuant  to  the  statute. 

Now  the  condition  of  this  obligation  is  such  that  if  the  above- 
bounden  said  A.  B.,  his  heirs,  executors  or  administrators,  shall 
well  and  truly  pay  any  and  all  judgments  which  may  be  rendered 
against  said  property,  in  favor  of  said  C.  D.,  or  his  legal  repre- 
sentatives or  assigns  in  any  action  or  proceedings  to  enforce  his 
alleged  lien,  then  this  obligation  shall  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

A.  B.,       [l.  s.] 

M.  N.,      [l.  s.] 

N.  0.        [l.  s.] 

State  op  New  York,  ) 

>  ss*  * 
County  of ,  f ' 

M.  N.,  one  of  the  sureties  in  the  foregoing  bond,  being  duly 

Bwom,  says  that  he  is  a  resident  and  a  freeholder  within  this 
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State,  and  is  worth  double  the  amount  of  the  foregoing  bond 
over  all  his  debts  and  liabilities,  and  exclusive  of  property  ex- 
empt by  law  from  levy  and  sale  under  execution, 

M.  N.  ' 
Subscribed  and  sworn  to  before  me,    . 

this  ...  day  of ,  1903.  ( 

H.  S., 

Notary  Public. 
[Similar  justification  for  other  surety.] 

State  op  New  York,  ) 

County  of ,  ' 

On  this  ...  day  of ,  1903,  before  me  personally 

came  A.  B.,  M.  N.,  N.  0.,  to  me  severally  known  and  known 
to  me  to  be  the  individuals  described  in  and  who  executed  the 
foregoing  instrument,  and  severally  acknowledged  to  me  that 

they  executed  the  same. 

H.  S., 

Notary  Public. 


No.  16. 
Order  Discharging  lien  upon  Giving  Bond. 

[Lien  Law,  8  ISt  Bubd.  4,  ante,  p.  116.] 

At  a  Special  Term,  etc.  [as  in  Form  No.  12]. 
[Title  of  proceeding,  as  in  Form  No.  12 ;  or,  if  action  has  been 
begun  to  enforce  lien,  give  title  of  action.'\ 
Upon  the  approval  and  filing  of  a  bond  executed  in  accord- 
ance with  section  18  of  the  Lien  Law  of  the  State  of  New  York 
(L.  1897,  chap.  418),  whereby  the  obligors  therein  have  bound 
themselves  to  the  payment  of  any  judgment  that  may  be  ren- 
dered, in  proceedings  to  foreclose  a  lien  filed  by  said  C.  D.  on 
the  . . .  day  of ,  1903,  against  the  following  prop- 
erty [description  as  in  notice  of  lien],  in  which  notice  A.  B.  is 
named  as  owner  of  said  premises,  and  B.  C.  as  contractor  for  the 
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erection  of  a  building  thereon,  and  on  motion  of  Q.  B.  Q.,  at- 
torney for  said  owner: 
It  is  ordered.  That  the  lien  aforesaid  be,  and  the  same  hereby 

is,  discharged,  and  the  county  clerk  of  the  county  of 

is  hereby  directed  to  cancel  and  discharge  the  same  of  record^ 
and  to  enter  upon  the  lien  docket  and  upon  all  indices  the  ap- 
propriate entry  thereof,  with  a  reference  to  this  order,  and  date 
of  entry  thereof. 


No.  17. 
Complaint  —  Contractor  against  Owner. 

[Code  Civ.  Proc..  8  8401.  ante,  p.  187.] 

Supreme  Court,  County  of 


A.  B.,  Plaintiff, 

VB, 

C.  D.,  Defendant. 


The  plaintiff  for  a  complaint  in  the  above-entitled  action 
alleges  and  respectfully  shows  to  the  court: 

I.  That  at  the  times  hereinafter  mentioned  the  defendant 
was,  and  still  is,  the  owner  [if  the  defendant  is  not  the  owner 
of  the  fee,  set  forth  specially  the  interest  which  he  has  in  the 
premises]  of  the  following  real  property,  situated  in  the 
,  and  thus  described : 

[Insert  a  careful  description  of  the  real  property  by  metes 
and  bounds.'] 

n.  That  on  the  ...  day  of  ,  1903,  the  parties 

hereto  entered  into  a  written  contract,  a  copy  of  which  is  hereto 
annexed  and  made  part  of  this  complaint,  marked  Exhibit  A. 
[//  not  a  written  contract,  state  its  substance.] 

III.  That  the  plaintiff  duly  performed  for  the  defendant  the 
work  and  furnished  the  materials  provided  for  in  said  contract. 
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and  said  work  was  performed  and  said  materials  were  furnished 
toward  and  actually  used  in  the  improvement  of  the  real  prop- 
erty mentioned  in  the  contract  aforesaid  on  the  real  property 
above  described;  that  the  plaintiff  duly  fulfilled  and  performed 
all  the  conditions  of  said  contract  on  his  part  to  be  performed, 
within  the  time  therein  specified  [if  plaintiff  relies  on  excuse 
for  nonperformance  here  state  the  excuse  upon  which  plaintiff 

relies]y  and  on  the day  of ,  18. .,  at  the  time 

of  the  filing  of  the  lien  hereinafter  mentioned  [or,  prior  to  the 
commencement  of  this  action^y  the  plaintiff  became  entitled  to 

receive  from  defendant  the  sum  of ,  which  sum  has 

not  been  paid  [except  the  sum  of ],  and  there  is  now 

due  the  plaintiff  from  the  defendant  the  sum  of , 

under  said  contract. 

IV.  That  on  the  ...  day  of ,  18. .,  and  within 

ninety  days  after  the  completion  of  the  contract  above  set  forth, 
the  plaintiff  filed  a  notice  of  lien  in  writing  in  the  clerk's  oflSce 
of  the  coimty  in  which  the  property  aforesaid  against  which  a 
lien  is  asserted  is  situated,  on  and  against  the  said  real  prop- 
erty for  the  amount  of  labor  and  material  aforesaid,  to  wit, 

dollars ;  that  said  notice  of  lien  contained  the  name 

lof  the  owner  of  said  real  property  against  whose  interest  the 
lien  was  claimed  and  the  nature  of  his  interest,  the  name  of  the 
person  by  whom  plaintiff  was  employed  and  to  whom  he  fur- 
nished the  labor  and  materials,  and  the  name  of  the  person 
with  whom  plaintiff's  employer  contracted,  the  labor  performed, 
materials  furnished,  and  the  agreed  price  thereof,  the  amount 
unpaid,  the  time  when  the  first  and  last  items  of  work  and  ma- 
terials were  performed  and  furnished,  and  also  a  description  of 
the  property  to  be  charged  with  the  lien  suflBcient  for  identifica- 
tion ;  that  said  notice  of  lien  was  duly  verified  and  complied  in 
all  respects  with  the  requirements  of  the  statute  in  such  case 

made  and  provided,  and  that  on  the  . . .  day  of , 

1903,  said  lien  was  duly  entered  and  docketed  by  said  clerk  in 
the  lien  docket  kept  in  his  office.     Plaintiff  annexes  hereto  a 
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copy  of  said  notice  of  lien  and  makes  the  same  a  part  of  this 
his  complaint,  the  same  being  marked  Exhibit  B. 

V.  That  on  the  ...  day  of ,  1903,  and  after  filing 

his  notice  of  lien  as  hereinbefore  set  forth,  the  plaintifiE  caused 
a  copy  of  said  notice  to  be  served  personally  upon  the  owner,  the 
defendant  herein. 

VI.  That  no  other  persons  have  ^led  liens  against  said  prop- 
erty nor  have  subsequent  liens  or  claims  by  judgment,  mort- 
gage or  conveyance. 

[7/  there  be  any  such  liens  or  claims,  the  fact  must  he  stated 
and  the  lienor  or  claimant  made  a  party,  and  the  demand  for 
judgment  must  ask  for  a  determination  of  the  priority  of  liens 
or  claims,  and  an  adjudication  of  the  rights  of  the  parties."] 

Wherefore,  plaintiff  demands  judgment : 

1.  That  he  be  adjudged  to  have  a  lien  on  said  property  for 
the  sum  of 

2.  That  the  defendant  and  all  persons  claiming  under  him 
be  foreclosed  of  all  equity  of  redemption  or  other  interest  in 

said  premises. 

3.  That  the  defendants  interest  in  said  premises  be  sold  as 

provided  by  law,  and  that  from  the  proceeds  of  such  sale  the 
plaintiff  be  paid  the  amount  of  his  lien  aforesaid  and  interest 

thereon  from   ,  together  with  the  expenses  of  sale 

and  costs  of  this  action. 

4.  That  plaintiff  have  personal  judgment  against  the  defend- 
ant C.  D.,  the  sum  of ,  and  for  any  deficiency  that 

may  remain  due  him  after  such  sale. 

5.  That  plaintiff  may  have  such  further  judgment,  decree  or 
order  as  may  be  necessary  to  protect  his  rights  in  the  premises. 

[7/  the  lien  has  been  discharged  by  deposit  with  the  clerk, 
as  provided  in  section  19,  the  complaint  should  recite  that  fact, 
and  the  demand  for  judgment  should  be  as  follows:] 

Wherefore,  plaintiff  demands  judgment  against  the  defendant : 

1.  That  it  be  adjudged  that  he  acquired  a  valid  lien  on  said 

premises,  and  has  now  a  lien  on  the  money  in  the  hands  of  the 
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elerk  for  the  sum  of dollars  and  interest  thereon 

from *. . .,  and  the  costs  of  this  action. 

2.  That  plaintiff  have  personal  judgment  against  the  defend- 
ant C.  D.  for  the  sum  of  $ and  any  deficiency  that 

may  remain  after  applying  the  amount  of  said  deposit  to  the 
payment  of  his  claim,  with  interest  and  costs  hereof. 

3.  That  plaintiff  have  such  further  judgment,  decree  or  order 
as  may  be  necessary  to  protect  his  rights  to  the  premises. 

[Verification  in  usual  form.] 


[If  the  action  is  brought  in  a  court  not  of  record  the  complaint  need 
not  state  the  liens  of  other  lienors,  or  that  other  persons  daim  an 
interest  in  the  real  property.] 


[//  the  lien  has  been  discharged  by  giving  a  bond,  plaintiff 
may  sue  the  debtor  and  also  the  obligors  upon  the  bond.  The 
following  form  in  such  case  was  sustained  in  Morton  v.  Tucker, 
145  N.  Y.  244.] 

VII.  On  the  29th  day  of  August,  1894,  said  Sarah  E.  Tucker 
[the  defendant  liable  for  the  debt]  filed  with  the  clerk  of  Kings 
county  a  bond  to  said  clerk  duly  executed  by  her  with  the  de- 
fendants, Owen  O'Keefe  and  Thomas  O'Hara  [the  obligors  on 
the  bond],  as  sureties,  who  are  freeholders,  in  the  sum  of  $600, 
which  was  the  amount  duly  fixed  by  the  Supreme  Court,  con- 
ditioned for  the  payment  of  any  judgment  which  might  be  ren- 
dered against  the  said  property  in  any  action  brought  by  these 
plaintiffs  by  reason  of  the  facts  hereinbefore  stated,  and  the 
said  sureties  duly  justified  thereon,  and  said  bond  was  approved 
before  filing,  by  a  justice  of  the  Supreme  Court  of  Kings  county, 
and  an  order  was  duly  made  by  said  Supreme  Court  discharg- 
ing the  said  lien,  and  directing  its  cancellation  by  the  clerk  of 
Kings  county,  which  order  was  duly  entered  and  filed  in  the 
office  of  the  clerk  of  Kings  county  at  the  same  time  with  said 
bond,  and  thereupon  the  said  clerk  did  cancel  said  notice  of  lien, 
and  said  premises  were  discharged  of  said  lien. 
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VIII.  On  the  let  day  of  October,  1894,  an  order  was  duly 
made  by  the  Supreme  Court  of  Kings  county,  after  due  notice 
to  all  persons  interested,  including  the  defendants,  which  order 
was  on  the  same  day  duly  entered  and  filed  with  the  clerk  of 
the  said  county  of  Kings,  wherein  and  whereby  these  plaintiffs 
were  permitted  to  maintain  an  action  in  their  own  names  against 
the  defendants,  as  for  a  breach  of  the  condition  of  the  said  bond. 

Wherefore,  plaintiff  demands  judgment  against  the  defend- 
ants for  said  sum  of  $528.49,  with  interest  from  the  12th  day 
of  August,  1894,  that  the  said  lien  may  be  declared  a  valid  lien 
against  the  real  property  above  described  until  the  time  of  its 
discharge  against  the  said  premises,  and  that  said  sureties  be 
declared  liable  by  virtue  thereof,  and  the  plaintiffs  have  the  costs 
of  this  action. 

[Usual  verification.] 

No.  18. 

Complaint  —  Suboontraotor  against  Owner  and  Contractor. 

[Title  of  the  action.] 

The  plaintiff  complains  and  alleges : 

I.  That  on  or  about  the  1st  day  of  January,  1903,  the  defend- 
ant C.  N.  made  and  executed  a  written  contract  with  defendant 
0.  W.,  the  owner  of  the  building  and  premises  hereinafter  de- 
scribed, whereby  the  said  C.  N.  agreed  to  furnish  and  provide 
all  the  carpenter  work  and  materials  for  and  toward  the  building 
and  improvements  on  said  premises,  more  particularly  described 
as  follows: 

[Insert  description  of  premises  by  metes  and  bounds.] 

II.  That  by  said  contract  it  was  agreed  that  the  defendant 
contractor  should  be  paid  by  the  defendant  owner  the  sum  of 
$3,000,  to  be  paid  in  installments  as  follows :  $1,000  when  said 
building  had  been  erected  to  the  first  tier  of  beams ;  $1,000  when 
the  building  should  be  inclosed,  and  the  balance  upon  the  final 
completion  of  the  building  in  accordance  with  the  contract 
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III.  That  said  defendant  contractor  duly  performed  all  the 
conditions  of  said  contract  on  his  part  to  be  performed,  and  so 
far  completed  the  same  as  to  be  entitled  at  the  time  of  filing 
the  notice  of  lien  by  the  plaintiff  herein  [or  prior  to  the  com- 
mencement  of  this  action],  to  receive  thereon  a  payment  of 
$1,000 ;  and  that'  at  the  time  of  the  filing  of  the  notice  of  lien 
hereinafter  mentioned,  and  prior  to  the  commencement  of  this 
action,  there  was  due  to  said  defendant  contractor  from  said  de- 
fendant ownex  aforesaid  the  sum  of  $1,000  [or  if  the  amount 

'is  not  known,  say,  "  a  sum  in  excess  of  the  amount  of  the  plain* 
tiffs  claim  herein*'], 

IV.  That  on  the  2d  of  February,  1903,  this  plaintiff  entered 
into  a  verbal  contract  with  defendant  C.  N.,  the  contractor 
aforesaid,  whereby  plaintiff  agreed  to  furnish  to  said  contractor 
and  to  deliver  upon  the  premises  aforesaid  all  the  sash  and 
blinds  for  said  building,  being  part  of  the  materials  [or  laborl 
required  and  stipulated  to  be  furnished  by  the  contract  between 
the  said  owner  and  contractor,  for  the  sum  of  $150,  which  de- 
fendant C.  N.  promised  and  agreed  to  pay  plaintiff  therefor, 
to  be  paid  to  plaintiff  upon  the  delivery  of  the  same  as  afore- 
said ;  and  that  in  pursuance  of  said  contract,  and  in  conformity 
therewith,  plaintiff  did  so  furnish  and  deliver  such  sash  and 
blinds,  and  the  same  were  actually  used  in  the  improveinent  of 
said  real  property  and  upon  said  building,  in  the  construction 
thereof. 

V.  That  said  sum  of  $150  became  due  to  the  plaintiff  upon 
the  6th  day  of  April,  1903,  upon  which  day  the  last  of  the  ma- 
terials aforesaid  were  furnished,  and  that  said  sum  ever  since 
has  been  and  is  now  due  to  plaintiff. 

VI.  That  on  the  20th  day  of  April,  1903,  and  within  ninety 
days  after  the  completion  of  the  contract  above  set  forth,  plain- 
tiff filed  a  notice  of  lien  in  writing,  in  the  clerk's  office  of  the 

county  of ,  the  county  in  which  the  property  against 

which  the  lien  is  asserted  is  situated;  that  said  notice  contained 
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the  name  and  residence  of  the  lienor,  this  plaintiff,  the  name  of 
the  owner  of  said  real  property  against  whose  interest  the  lien 
was  claimed,  and  the  nature  of  his  interest,  the  name  of  the 
person  by  whom  plaintiff  lienor  was  employed,  and  to  whom  he 
furnished  the  labor  and  materials,  and  the  person  with  whom 
such  employer  contracted,  the  labor  performed  and  materials 
furnished  and  the  agreed  price  therefor,  the  amount  unpaid  the 
time  when  the  first  and  last  items  of  work  and  labor  were  per- 
formed and  furnished,  and  a  description  of  the  premises  suf- 
ficient for  identification;  that  said  notice  was  duly  verified  an  J 
complied  in  all  respects  with  the  requirements  of  the  statute  in 
such  case  made  and  provided,  and  that  on  said  20th  day  of  April, 
1903,  said  lien  was  duly  entered  and  docketed  by  said  clerk  in 
the  lien  docket  kept  in  said  oflSce.  [Plaintijf  annexes  hereto  a 
copy  of  said  notice  and  makes  the  same  a  part  of  this  his  com^ 
plaint,] 

VII.  That  on  the  21st  day  of  April,  1903,  and  after  the  filing 
said  notice  of  lien  as  aforesaid,  plaintiff  caused  a  copy  of  such 
notice  to  be  served  personally  upon  the  owner,  said  0.  W.,  one 
of  the  defendants  herein. 

VIII.  That  no  persons  have  filed  liens  against  such  real  prop- 
erty, nor  are  there  any  subsequent  liens  or  claims  by  judgment, 
mortgage  or  conveyance,  against  such  propnerty. 

[If  any  such  liens  or  claims  exist,  state  the  fact  and  make 
the  lienor  or  claimant  a  party.] 
Wherefore:    [As  in  Form  No.  17.] 
{Verification  in  usual  form.] 
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No.  19. 

Complaint  —  Contractor  against  Lessee  and  Owner  who  Con- 
sented to  Improvement. 

[Code  Civ.  Proc..  8  3401,  ante,  p.  187.] 

[Title  of  the  action.] 
Plaintiff  complains  and  alleges : 

I.  That  on  the  1st  day  of  January,  1903,  plaintiff  made  and 
executed  a  written  contract  with  the  defendant  L.  E.,  lessee  in 
possession  of  the  premises  hereinafter  described,  whereby  the 
plaintiff  agreed  to  erect  a  building  thereon.  Said  premises  are 
described  as  follows : 

[Oive  description  of  premises  upon  which  the  lien  is  claimed.'] 

II.  That  between  said  1st  day  of  January  and  the  6th  day  of 
April,  1903,  plaintiff  furnished,  at  the  special  instance  and  re- 
quest of  the  said  L.  E.,  with  the  knowledge  and  consent  of  the 
owner,  the  defendant  0.  W.,  certain  labor  and  materials  in  and 
toward  the  erection  of  the  building  aforesaid,  a  more  specific 
statement  of  which  is  shown  by  the  bill  of  particulars  hereto 
annexed  and  made  a  part  of  this  complaint ;  that  said  labor  and 
materials  were  reasonably  worth  the  sum  of  $500,  which  said 
sum,  said  defendant  L.  E.  promised  and  agreed  to  pay  plaintiff 
therefor. 

III.  That  said  suih  of  $500  is  still  due  to  the  plaintiff,  and 
that  said  labor  and  materials  were  performed  and  furnished  for 
the  erection  of,  and  were  actually  used  in  and  upon  the  building 
aforesaid. 

IV.  That  the  defendant  0.  W.  is  and  was  at  all  the  times 
herein  mentioned,  and  still  is  the  owner  of  the  fee  of  the  prem- 
ises hereinbefore  described,  and  on  the  . . .  day  of ,  1902, 

executed  a  lease  thereof  to  defendant  L.  E.  for  the  term  of  five 
years,  and  that  said  L.  E.  thereafter  entered  into  and  has  since 
continued  in  possession  of  said  premises,  and  was  in  possession 
of  said  premises  when  he  employed  plaintiff  as  aforesaid.  Upon 
information  and  belief  that  0.  W.,  defendant  owner,  requested 
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his  tenant,  defendant  L.  E.,  to  make  the  improvements  afore- 
said, and  derives  pecuniary  benefit  and  increased  rental  there- 
from. 

V.  That  defendant  0.  W.,  the  owner  of  said  premises,  con- 
sented to  the  erection  of  the  building  aforesaid,  and  the  labor 
and  materials  for  which  the  plaintiff  claims  a  lien  were  fur- 
nished and  performed  with  the  knowledge  and  consent  of  said 
owner,  and  his  property  is  enhanced  thereby  and  said  improve- 
ments will  revert  to  him  on  the  expiration  of  said  lease. 

[Follow  Form  16,  from  paragraph  III  to  end.] 


No.  20. 


Complaint  —  Materialman  againit  Owner,  Contractor  and 
Snbeontraotor. 

[Code  CW.  Proc.,  §  3401.  ante,  p.  187.] 

[Title  of  the  action.] 

Plaintiff  complains  and  alleges: 

I.  That  at  all  the  times  hereinafter  mentioned  the  plaintiff 
was  and  still  is  a  dealer  in  building  materials,  carrying  on 
business  in  the  city  of  New  York. 

II.  That  at  all  the  times  hereinafter  mentioned  the  defendant 
G.  C.  was  and  still  is  the  owner  of  the  following  described 
premises  in  said  city  of  New  York,  to  wit:  ^^AU  that  certain 
lot,"  etc.,  etc.  [here  insert  description  of  premises]. 

III.  Plaintiff  further  alleges,  upon  information  and  belief, 
that  at  and  prior  to  the  times  hereinafter  mentioned,  defend- 
ants C.  F.  and  P.  J.  were  and  still  are  copartners,  carrying  on 
business  as  contractors  and  builders,  under  the  firm  name  and 
style  of  F.  &  J.  That  as  such  copartners  they  made  a  contract 
with  the  defendant  G.  C,  the  owner  of  the  premises  above  de- 
scribed, whereby  said  F.  &  J.  agreed  to  furnish  and  provide  all 
the  carpenter  work  and  materials  for  and  toward  the  erection 
of  a  dwelling-house  on  the  said  premises  of  defendant  C,  above 
described. 
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IV.  Upon  information  and  belief,  that  by  said  contract  it  was 
agreed  that  said  contractors  should  be  paid  by  said  owner  in  in- 
stallments as  said  work  progressed,  at  particular  stages  of  said 
work,  and  the  balance  or  final  installment  upon  the  completion 
of  said  contract. 

[//  pleader  has  terms  of  contract  he  may  set  them  forth.  In 
the  absence  of  contract  above  form  is  convenient.^ 

V.  That  after  the  making  of  said  contract  said  contractors 
entered  into  an  agreement  with  the  defendant  T.  B.,  whereby 
said  T.  B.  agreed  to  furnish  and  provide  the  mason  work, 
plastering,  brick,  and  carpenter  work,  and  the  labor  and  ma- 
terials for  and  toward  the  erection  of  said  dwelling-house  agreed 
to  be  erected  by  said  F.  &  J.  for  said  defendant  C,  on  the 
premises  aforesaid,  which  said  agreement  was  made  with  the 
knowledge  and  consent  of  the  owner  of  said  premises,  said 
defendant  C. 

VI.  Upon  information  and  belief,  that  at  the  time  of  the 
filing  of  the  notice  of  lien  by  plaintiff  as  hereinafter  set  forth, 
said  contractors,  F.  &  J.,  had  duly  performed  part  of  the  con- 
ditions of  said  contract  on  their  part  to  be  performed  and  so  far 
completed  the  same  as  to  become  entitled  at  the  time  of  the  filing 
of  said  notice  of  lien  to  a  payment  on  account  of  said  contract, 
and  at  the  time  of  filing  said  notice  there  was  due  and  owing  to 
said  contractors  and  to  the  subcontractor,  T.  B.,  from  said  owner 
C,  a  sum  in  excess  of  the  amount  of  plaintiff's  lien  herein,  and 
there  was  remaining  unpaid  at  the  time  of  filing  said  lien,  a 
balance  and  a  sum  agreed  to  be  paid  under  said  contract  for 
work  done,  and  about  to  be  done,  far  in  excess  of  the  amount  of 
the  plaintiff's  lien  herein. 

VII.  That  at  divers  times  between  June  16  and  August  1, 
1903,  plaintiff  sold  and  delivered  and  furnished  to  said  defend- 
ant T.  B.,  at  his  request,  certain  building  materials  consisting 
of  lumber,  lath,  nails,  lime,  sand,  hair,  plaster  and  cement, 
which  said  materials  were  furnished  for,  and  used  in,  the  con- 
struction and  erection  of  said  dwelling-house  on  the  premises 

20 


Digitized  by  LjOOQ IC 


306  FoBMS. 

of  defendant  C,  aforesaid,  which  said  materials  were  reasonably 
worth  the  sum  of  $600,  and  which  were  of  the  following  kind 
and  description:  [here  insert  itemized  account  of  materials  fur^ 
nished  with  agreed  price  or  value],  which  said  materials  were 
duly  furnished  by  plaintiff  with  the  knowledge  and  consent  of 
said  owner,  the  defendant  C,  and  with  the  knowledge  and  con- 
sent and  at  the  request  of  the  agents  and  contractors  of  said 
defendant  C,  to  wit,  said  defendants  F.  &  J.,  and  said  materials 
were  actually  used  in  the  erection  and  construction  of  said 
dwelling-house  with  said  knowledge  and  consent  of  the  defend- 
ants as  aforesaid. 

VIII.  That  said  defendant  T.  B.  has  not  paid  said  sum  of 
$600,  nor  any  part  thereof,  except  the  sum  of  $100. 

IX.  That  on  or  about  the  30th  day  of  August,  1903,  and 
within  ninety  days  after  tne  furnishing  of  said  materials  as 
aforesaid  plaintiff  filed  a  notice  of  lien  in  writing  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York,  where  said 
premises  are  situated,  and  against  which  a  lien  is  claimed  on 
and  against  said  premises  for  the  value  of  materials  furnished 
and  sold  as  above  set  forth,  to  wit,  $500,  with  interest  thereon 
from  August  1,  1903,  and  said  notice  of  lien  contained  the  name 
and  residence  of  the  claimant,  this  plaintiff  [here  set  forth  con- 
tents  of  lien  as  in  Form  17,  paragraph  IV,  ante,  p.  297].  Said 
notice  was  duly  verified  and  complied,  in  all  respects,  with  the 
requirements  of  the  statute  in  such  case  made  and  provided  [a 
copy  of  which  said  lien  is  hereto  annexed].  On  the  30th  day 
of  August,  1903,  said  lien  was  duly  entered  and  docketed  by 
said  clerk  in  the  lien  docket  kep  in  his  office. 

X.  That  after  filing  said  notice  of  lien,  plaintiff  caused  to  be 
served  a  copy  of  said  notice  personally  upon  said  owner,  the 
defendant  C,  and  upon  defendants  B.,  F.  &  J. 

Wherefore,  plaintiff  demands  judgment. 

[Follow  Form  17,  prayer  for  judgment,  and  dem^and  persofuU 
judgment  against  the  subcontractor,  T.  B,,  liable  for  the  debt 
for  amount  due,  and  add  verification.'] 
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No.  21. 
Complaint  —  Action  to  Foreclose  Lien  for  Public  Improvement. 

[Code  Civ.  Proc..  S  3400.  ante,  p.  137.] 

Supreme  Court  —  New  York  County. 


ANTUKIO  DE  MARCO 

V8. 

THE  CITY  OF  NEW  YORK,  JAMES  LEWIS, 
WILLIAM  CLARK,  RICHARD  ROSEBUD, 
EVANDER  HAY,  ROLAND  PARK,  and 
EDWARD  GRAY. 


The  plaintiff  complains  and  alleges : 

I.  Upon  information  and  belief,  that  heretofore  and  at  the 
times  hereinafter  mentioned,  the  defendant,  The  City  of  New 
York,  was  and  now  is  a  municipal  corporation,  duly  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  New  York. 

II.  Upon  information  and  belief,  that  heretofore  and  at  the 
times  hereinafter  mentioned,  the  defendants  James  Lewis  and 
William  Clark  were,  and  still  are,  copartners  carrying  on  busi- 
ness under  the  firm  name  and  style  of  Lewis  &  Clark. 

III.  Upon  information  and  belief,  that  heretofore,  and  at  the 
times  hereinafter  mentioned,  the  defendants  Richard  Rosebud 
and  Evander  Hay  were,  and  still  are,  copartners,  carrying  on 
business  under  the  firm  name  and  style  of  Rosebud  &  Hay. 

IV.  Upon  information  and  belief  that  prior  to  the  times  here- 
inafter mentioned  the  defendants  Lewis  &  Clark,  as  copart- 
ners as  aforesaid,  on  or  about  the  18th  day  of  December,  1903, 
made  a  contract  with  the  aqueduct  commissioners  acting  for 
the  city  of  New  York,  whereby  the  said  defendants  Lewis  & 
Clark  agreed  to  construct  a  portion  of  a  new  aqueduct  or  water 
conduit  from  some  point  on  the  Croton  river  or  Croton  lake  to 
some  point  in  the  city  of  New  York,  such  portion  being  known 
as  Section  Eight,  and  to  construct  one  or  more  dams  to  retain 
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such  water,  and  to  construct  such  sluices,  culrcrts,  canals,  pump- 
ing works,  bridges,  tunnels,  blow-offs,  ventilating  shafts  and 
other  appurtenances  as  might  be  necessary  to  the  proper  con- 
struction, maintenance  or  operation  of  such  portion  of  said  aque- 
duct known  as  Section  Eight,  and  of  such  dams  and  reservoirs ; 
on  the  lines  shown  upon  the  maps  in  the  office  of  the  aqueduct 
commissioners  for  the  prices  mentioned  in  said  contract 

[The  pleader  must  set  forth  the  original  contract  with  the 
municipal  corporation,  its  performance  and  the  liability  which 
has  arisen  under  it  to  the  contractor,  in  the  same  manner  as 
the  contractor  would  he  required  to  do  if  he  were  suing  upon  it, 
Breuchaud  v.  The  Mayor,  61  Hun,  564;  Scerbo  v.  Smith,  16 
Misc  Rep.  102.] 

That  said  contract  was  executed  in  triplicate  by  the  said  con- 
tractors and  the  said  aqueduct  commissioners,  and  that  one  of 
said  originals  was  delivered  to  the  said  contractors,  and  the 
other  two  filed,  one  in  the  finance  department  of  the  city  of  New 
York,  and  the  other  with  the  said  aqueduct  commissioners.  And 
for  a  fuller  description  of  said  contract  reference  is  hereby  made 
to  the  original  contracts  so  filed  as  aforesaid. 

That  thereafter  the  said  commissioners  or  a  majority  of  them 
certified  in  writing  that  the  acceptance  of  said  contract  would, 
in  their  judgment,  best  secure  the  public  interest  and  the  efficient 
performance  of  the  work  therein  mentioned,  and  the  said  con- 
tract was  duly  accepted  for  and  on  behalf  of  the  defendant,  The 
City  of  New  York. 

V.  Plaintiff  further  alleges,  upon  information  and  belief,  that 
thereafter  the  said  contractors,  the  defendants,  Lewis  &  Clark, 
entered  upon  the  performance  of  said  contract,  and  that  at  the 
time  of  the  filing  of  the  notice  of  claim  and  lien  by  the  plaintiff, 
as  hereinafter  set  forth,  said  contractors  had  performed  part  of 
the  conditions  of  said  contract  on  their  part  to  be  performed, 
and  80  far  completed  the  same  as  to  become  entitled  to  a  pay- 
ment on  account  of  said  contract  [the  pleader  must  set  forth 
performance  by  the  contractor,  and  how  much  is  due  under  the 
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contract  to  the  contractor,  so  as  to  show  an  existing  liability  iy 
the  municipal  corporation  to  the  contractor.  Scerbo  v.  Smith, 
16  Misc.  Bep.  102],  and  that  there  were  then  moneys  in  the 
control  of  the  said  defendant.  The  City  of  New  York,  due  under 
said  contract  far  in  excess  of  the  plaintiff's  claim  herein. 

VI.  That  at  Nepperhan,  Westchester  county.  New  York,  be- 
tween and  including  the  1st  day  of  September,  1903,  and  the  1st 
day  of  February,  1904,  the  above-named  plaintiff  sold,  de- 
livered and  furnished  to  the  above-named  defendants  Lewis  & 
Clark  [and  Rosebud  Hay']  at  their  request,  goods,  wares, 
merchandise  and  materials  at  the  price  and  of  the  value  of 
$2,090,  which  they  promised  and  agreed  to  pay  plaintiff  therefor, 
no  part  or  portion  of  which  has  been  paid,  although  payment 
thereof  has  been  demanded,  and  the  said  sum  of  $2,000  is  now 
justly  due  and  owing  said  defendants  to  plaintiff. 

The  said  goods,  wares,  merchandise  and  materials  were  fur- 
nished in  conformity  with  the  terms  of  and  toward  the  perform- 
ance or  completion  of  the  aforesaid  contract,  between  the  de- 
fendants, Lewis  &  Clark,  and  the  city  of  New  York,  or  as  called 
for  and  required  by  the  defendants.  The  City  of  New  York,  the 
Aqueduct  Commissioners  and  the  engineer  in  charge,  in  con- 
nection with  the  performance  and  completion  of  the  same,  and 
were  actually  used  in  the  execution  and  completion  thereof. 

VIL  That  in  pursuance  of  and  in  conformity  with  the  pro- 
visions of  the  Lien  Law  of  the  State  of  New  York,  "An  Act  in 
relation  to  liens,  constituting  chapter  forty-nine  of  the  general 
laws,"  this  plaintiff,  on  or  about  the  14th  day  of  February, 
1904,  filed  with  the  Comptroller  of  the  city  of  New  York  (being 
the  financial  officer  of  said  city),  and  with  the  Aqueduct  Com- 
missioners of  said  city  (being  the  head  of  the  department  or 
bureau  having  charge  of  the  work  under  the  said  contract  be- 
tween the  said  defendants  Lewis  &  Clark  and  the  said  corpora- 
tion), a  notice  in  writing  stating  the  name  and  residence  of  the 
lienor,  the  name  of  the  contractor  and  subcontractor  for  whom 
the  labor  was  performed  and  materials  furnished,  the  amount 
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claimed  to  be  due,  and  to  become  due,  the  date  when  due,  a 
description  of  the  public  improvement  on  which  the  labor  was 
•expended  and  materials  furnished,  the  kind  of  labor  and  ma- 
jierials  performed  and  furnished,  and  general  description  of  the 
contract  pursuant  to  which  the  improvement  was  constructed, 
which  notice  was  entered  by  the  Comptroller  of  the  city  of  New 
York  in  the  lien  book  provided  for  that  purpose. 

That  at  the  time  of  filing  said  notice  with  the  said  Comp- 
troller of  the  city  of  New  York,  and  with  the  said  Aqueduct 
Commissioners,  thirty  days  had  not  elapsed  since  the  comple- 
tion or  acceptance  by  said  corporation  of  the  said  work  under 
the  said  contract,  and  that  said  notice  contained  all  things  neces- 
sary and  requisite  tmder  the  provisions  of  the  acts  aforesaid, 
to  constitute  a  good  and  valid  lien  upon  the  said  moneys  under 
the  control  of  said  corporation,  due  and  to  grow  due  to  said 
Lewis  &  Clark  under  said  contract  with  said  corporation,  to  the 
extent  of  the  amount  therein  claimed,  and  the  interest  thereon 
as  aforesaid. 

VIII.  Plaintiff  further  alleges  that  neither  the  said  lien  nor 
the  claim  on  which  the  same  is  founded  has  been  waived,  satis- 
fied or  discharged. 

IX.  On  information  and  belief  that  the  said  contract  between 
Lewis  &  Clark  and  said  corporation  contained  a  covenant  in 
words  and  terms  as  follows : 

"And  it  is  further  agreed  by  the  party  of  the  second  part  that 
said  party  will  furnish  the  said  Aqueduct  Commissioners  with 
satisfactory  evidence  that  all  persons  who  have  done  work  or 
furnished  materials  under  this  agreement,  and  who  may  have 
^ven  written  notice  to  said  commissioners  before  or  within  ten 
days  after  the  final  completion  and  acceptance  of  the  whole 
work  under  this  contract  that  any  balance  for  such  work  or 
materials  is  due  and  unpaid,  have  been  fully  paid  or  satis- 
factorily secured ;  and  in  case  such  evidence  is  not  furnished  as 
aforesaid,  such  amount  as  may  be  necessary  to  meet  the  claims 
of  the  persons  aforesaid  may  be  retained  from  the  moneys  due 
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said  party  of  the  second  part  under  this  agreement,  until  the 
liabilities  aforesaid  shall  be  fully  discharged,  or  such  notice 
withdrawn." 

And  on  information  and  belief  this  plaintiflE  alleges  that  in 
pursuance  of  said  covenant  and  said  act  the  said  corporation  is 
retaining  a  suflBcient  amount  of  money  from  the  moneys  due  and 
to  grow  due  under  said  contract  to  pay  and  discharge  the  claim 
of  this  plaintiff  and  interest  and  costs. 

X.  That  the  defendants,  Eichard  Rosebud,  Evander  Hay, 
Eoland  Park  and  Edward  Gray  have,  or  claim  to  have,  some 
lien  or  interest  in  or  upon  said  funds  due  under  said  contract 
between  Lewis  &  Clark  and  said  corporation,  but  plaintiff  avers, 
upon  information  and  belief,  that  the  said  liens,  claims  or  in- 
terest, if  any  be  valid,  are  subsequent  to  the  lien  of  this  plaintiff. 

Wherefore,  plaintiff  prays  that  it  may  be  adjudged  and 
decreed 

First,  That  plaintiff's  claim  is  a  valid  lien  upon  the  funds 
now  due  and  to  grow  due  under  the  said  contract  of  the  said 
Lewis  &  Clark,  and  the  said  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  prior  to  all  other  liens,  claims, 
interests  and  demands  thereon. 

Second,  That  the  said  The  City  of  New  York  pay  over  to  this 
plaintiff,  out  of  said  funds  due  and  to  grow  due  under  the  said 
contract,  the  amount  adjudged  herein  to  be  due  to  this  plaintiff 
from  the  said  defendants,  Lewis  &  Clark,  together  with  the  in- 
terest thereon  and  the  costs  of  this  action,  and  that  this  plaintiff 
have  judgment  against  the  said  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York  therefor. 

Third,  That  plaintiff  have  personal  judgment  against  the  de- 
fendants, Lewis  &  Clark,  for  the  amount  of  his  said  lien  and 
interests  and  costs. 

Fourth,  That  plaintiflE  have  such  other  or  further  relief  as  to 
this  court  may  seem  just  and  proper  in  the  premises. 
JAMES  PITZJAMES, 

Plaintiff's  Attorney, 

Temple  Court,  N.  T. 

[Add  usual  verification.] 
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No.  22. 

Hnnicipal  Lien  —  Complaint  by  Haterialman  —  Foreign  Cor- 
poration. 

Supreme  Court  —  New  York  County. 


TITICACA  ASPHALT  CX).    (a  Foreign  Cor- 
poration), 

vs. 

THE  CITY  OF  NEW  YORK,  A.  B.  and  C.  D. 


Plaintiff  complains  and  alleges: 

First.  That  plaintiff  is  a  foreign  corporation,  duly  organized 
and  existing  under  the  laws  of  Great  Britain  and  Ireland,  and 
has  duly  complied  with  all  the  requirements  of  the  General 
Corporation  Act  of  this  State,*  and  is  and  was  at  all  the  times 
hereinafter  mentioned,  duly  authorized  to  carry  on  and  transact 
business  in  this  State. 

Second.  On  or  about  the  12th  day  of  April,  1902,  the  defend- 
ant, The  City  of  New  York  duly  made  a  contract,  in  writing, 
with  the  defendant  Matthias  Theobold  for  labor  and  materials 
for  alterations  and  additions  to  a  building  belonging  to  said 
city,  formerly  used  for  storing  cement,  near  the  foot  of  East 
Sixteenth  street,  in  the  city  and  county  of  New  York,  for  the 
sum  of  $8,750. 

Third.  Thereafter  the  plaintiff  was  employed  by  said  Theo- 
bold, and  upon  his  employment  as  laborer  and  merchant,  and  at 
his  request,  and  in  pursuance  of  and  in  conformity  with  the 
terms  of  said  contract,  performed  labor  and  furnished  materials 
toward  the  performance  and  completion  of  said  contract,  to  wit: 
It  furnished  Val  de  Travers  asphalt  and  laid  the  same  upon,  and 
therewith  covered  the  floors  of  the  said  building. 

•  Laws  1892,  chap.  687,  §  15,  requires  a  foreign  corporation  to  pro- 
cure a  certificate  from  the  Secretary  of  State  authorizing  such  corpo- 
ration to  transact  business  in  this  State. 
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Fourth,  The  value  of  said  labor  and  materials  was  and  is  the 
sum  of  $1,500,  which  sum  said  defendant  Theobold  agreed  to 
pay  the  plaintiff  therefor  as  soon  as  the  same  should  be  per- 
formed and  furnished.  The  said  work  was  completed  and  said 
materials  were  all  furnished  on  or  before  August  21,  1902,  and 
the  said  sum  of  $1,500  then  became  due  from  said  defendant 
Theobold  to  the  plaintiff  under  the  said  agreement  between 
them.  On  September  12,  1902,  said  defendant  Theobold  paid 
the  plaintiff  $375  on  account  thereof,  but  has  not  at  any  time 
paid  any  other  part  thereof.  And  the  remaining  sum  of  $1,125, 
with  interest,  is  now  wholly  tmpaid  and  due  from  said  defendant 
Theobold  to  this  plaintiff  on  account  of  said  labor  and  materials. 

Fifth.  Thereafter  said  Theobold  fully  performed  and  com- 
pleted the  whole  work  mentioned  in  his  said  contract  with  the 
city,  and  the  same  was  accepted  by  the  city,  to  wit,  on  or  about 
January  10,  1903,  and  thereupon  the  said  contract  price  or  so 
much  thereof  as  remained  unpaid  after  deducting  previous  pay- 
ments, to  wit,  $4,812.50,  became  and  now  are  due  under  said 
contract  from  the  defendant  The  City  of  New  York  to  the  de- 
fendant Theobold,  and  said  moneys  are  now  in  the  control  of 
said  city. 

Sixth.  On  or  about  October  26,  1903,  and  before  the  whole 
work  to  be  performed  by  the  contractor  for  the  city  was  com- 
pleted or  accepted  by  the  city,  and  within  three  months  before 
the  commencement  of  this  action,  this  plaintiff  duly  filed  with  the 
President  of  the  Board  of  Health,  who  was  the  head  of  the  de- 
partment having  charge  of  said  work,  and  with  the  Comptroller 
of  the  city  of  New  York,  a  notice  stating  the  residence  of  this 
lienor,  duly  verified  by  oath,  stating  also  the  name  of  the  con- 
tractor for  whom  the  lienor  performed  labor  and  furnished  ma^ 
terials,  the  amount  claimed  to  be  due  and  to  become  due,  date 
when  due,  description  of  the  public  improvement  upon  which 
the  labor  was  performed  and  materials  expended,  the  kind  of 
labor  performed  and  materials  furnished,  and  a  general  de- 
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scription  of  the  contract  pursuant  to  which  such  public  improve- 
ment was  constructed  and  upon  which  said  labor  and  materials 
were  actually  performed  and  used  in  the  execution  and  com- 
pletion of  the  said  contract  with  said  city  and  said  claim  was 
duly  entered  by  the  said  Comptroller  in  the  lien-book  provided 
by  him  for  that  purpose,  and  plaintiff  thereby  acquired,  and  is 
now  entitled  to,  an  absolute  lien  in  its  favor  to  the  full  and  par 
value  of  such  work  and  materials  performed  and  furnished  by 
it,  to  wit,  said  sum  of  one  thousand  one  hundred  and  twenty-five 
dollars  ($1,125),  and  interest  upon  the  said  moneys  in  the  con- 
trol of  said  city,  due  under  said  contract.  This  action  was  duly 
commenced,  and  a  notice  of  the  pendency  of  said  action  was 
duly  filed  with  the  said  Comptroller,  within  three  months  from 
the  filing  of  the  said  notice  of  claim. 

Seventh.  The  defendants,  other  than  the  said  The  City  of  New 
York  and  said  Matthias  Theobold,  have,  or  claim  to  have,  some 
interest  in,  or  lien  upon,  said  moneys,  or  some  part  thereof, 
imder  and  by  virtue  of  notices  filed  by  them. 

Eighth.  More  than  thirty  days  have  elapsed  since  the  plain- 
tiflE's  said  claim  upon  which  this  action  is  founded  was  presented 
to  the  Comptroller  of  said  city  for  adjustment  and  he  has  neg- 
lected to  make  an  adjustment  or  payment  thereof  for  thirty  days 
after  such  presentment. 

Wherefore,  the  plaintiff  prays  judgment  that  the  validity  of 
the  plaintiff's  lien  be  determined,  together  with  the  amount  due 
from  the  said  city  to  the  said  contractor  under  said  contract, 
and  from  said  contractor  to  the  respective  claimants  and  the 
validity  and  order  of  priority  of  their  claims  or  liens,  and  that 
the  city  pay  over  to  the  said  claimants  whose  claims  or  liens 
shall  be  held  to  be  valid  and  just,  in  the  order  of  their  priority 
as  so  determined,  to  the  extent  of  the  sums  found  due  to  said 
claimants  from  said  contractor,  so  much  of  said  funds  or  money 
which  may  be  found  due  from  said  city  to  said  contractor  tmder 
said  contract  as  will  satisfy  their  liens  or  claims  with  the  interest 
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and  costs  to  the  extent  of  the  amount  found  due  from  said  city 
to  said  contractor,  and  that  in  case  said  funds  shall  not  be  suf- 
ficient to  pay  the  plaintiff  the  full  amount  of  its  claim  with  in- 
terests and  costs  that  the  defendant  be  adjudged  to  pay  to 
plaintiff  the  amount  of  such  deficiency  when  ascertained,  and 
that  plaintiff  have  a  personal  judgment  against  defendant 
Theobold  therefor. 


Plaintiffs  Attorney, 

Temple  Court,  N.  Y. 
[Usual  verification.] 

No.  23. 
Hunioipal  Contract  —  Proceedings  for  Writ  of  Handamus. 

A  writ  of  mandamus  will  issue  commanding  a  public  officer,  cor- 
poration, board  or  other  person  to  perform  a  duty  imposed  by  law.  A 
peremptory  writ  will  issue  in  the  Arst  instance  when  the  applicant's 
right  depends  only  on  a  question  of  law.    (Code  Civ.  Proc.,  §  2070.) 

Supreme  Court  —  New  York  County. 


THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  on  the  Relation  of  WILLIAM  J. 
PRE8C0TT, 

BIRD  S.  COLER,  as  Comptroller  of  the  City 
of  New  York. 


APPLICATION  FOR 
WRIT.  ORDER  TO 
SHOW  CAUSE. 


On  reading  the  annexed  affidavit  of  William  J.  Prescott,  the 
relator,  verified  the  14th  day  of  June,  1900,  on  motion  of  A. 
&  B.,  attorneys  for  said  relator. 

Let  Bird  S.  Coler,  as  Comptroller  of  the  city  of  New  York, 
show  cause  before  me,  one  of  the  justices  of  this  court,  at  a 
Special  Term,  Part  I,  thereof,  to  be  held  at  the  courthouse  in 
the  city  of  New  York,  Manhattan,  on  the  16th  day  of  June, 
1900,  at  10 :30  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 
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counsel  can  be  heard,  why  a  peremptory  writ  of  mandamus 
should  not  issue  to  the  said  Bird  S.  Coler,  as  Comptroller  of  the 
city  of  New  York,  directing  and  conmianding  him  to  deliver  a 
warrant  on  the  chamberlain  of  the  city  of  New  York,  for  the 
payment  of  the  sum  of  $2,863,  the  amount  earned  under  the  con- 
tract for  regulating  and  grading  One  Hundredth  street,  from 
Amsterdam  avenue  to  the  Boulevard,  together  with  all  work 
incidental  thereto,  and  to  make  the  said  payment  under  said 
contract,  and  why  the  relator  should  not  have  such  other  and 
further  relief  as  to  the  court  may  seem  just  and  proper. 

SuflBcient  reason  appearing  let  service  of  this  order  and  the 
annexed  aflBdavit  on  or  before  the  15th  day  of  June,  1900,  be 
sufficient. 

L.  A.  GIEQEBICH, 

Justice  Supreme  Court. 

Dated  New  Yobk,  May  16, 1900. 


No.  24. 
Affidavit  of  Belator. 


THE  PEOPLE  OF  I'HB  STATE  OF  NEW 
YORK,  on  the  Relation  of  WILLIAM  J. 
PRESCOTT, 

BIRD  S.  COLER,  as  Comptroller  of  the  City 
of  New  York. 


AFFIDAVIT  OF  RE- 
LATOR. 


City  and  County  op  New  Yobk,  m.; 

William  J.  Prescott,  being  duly  sworn,  says  that  he  is  the 
relator  in  the  above-entitled  proceeding.  That  now,  and  at  all 
the  times  hereinafter  mentioned,  the  city  of  New  York  is,  and 
was,  a  municipal  corporation,  duly  organized  and  incorporated 
Tinder  the  laws  of  the  State  of  New  York.  That  on  the  5th  day 
of  January,  1900,  the  relator  made  and  entered  into  a  contract 
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with  the  city  of  New  York,  by  its  commissioner  of  highways, 
wherein  and  whereby  the  relator  agreed  to  regulate  and  grade 
West  One  Hundredth  street,  from  Amsterdam  avenue  to  the 
Boulevard,  together  with  all  work  incidental  thereto.  That  the 
amount  payable  under  said  contract  was  in  excess  of  $5,000. 

That  in  and  by  said  contract  it  was,  among  other  things,  pro- 
vided as  follows :  "  Said  parties  hereto  also  declare  that  this 
agreement  is  made  with  reference  to  the  plans  now  on  file  in  the 
ofBoe  of  the  commissioner  of  highways,  which  said  plans  are  to  be 
taken  as  part  and  parcel  of  these  presents,  and  are  intended  to 
co-operate,  and  all  technical  questions  as  to  their  true  intent 
and  meaning  concerning  the  execution  of  the  work,  in  accordance 
therewith,  shall  be  decided  by  the  chief  engineer  of  the  depart- 
ment of  highways,  and  his  decision  shall  be  final.'' 

In  and  by  said  contract  it  was  further  provided : 

"  To  prevent  all  disputes  and  litigations  it  is  further  agreed 
by  and  between  the  parties  to  this  contract  that  the  chief 
engineer  of  highways  shall  in  all  cases  determine  the  amount 
or  quantity  of  the  several  kinds  of  work  which  are  to  be  paid  for 
under  this  contract,  and  shall  determine  all  questions  in  relation 
to  said  work  and  the  construction  thereof,  and  he  shall,  in  all 
cases,  decide  every  question  which  may  arise  relating  to  the 
execution  of  this  contract  on  the  part  of  the  said  contractor,  and 
his  estimate  and  decision  shall  be  final  and  conclusive  upon  the 
contractor,  and  such  estimate  and  decision,  in  case  any  question 
shall  arise,  shall  be  a  condition  precedent  to  the  right  of  the 
party  of  the  second  part  to  receive  any  money  under  this  agree- 
ment.'' 

That  in  and  by  said  contract,  it  was  further  provided,  with 
relation  to  payments  for  the  work  to  be  made  thereunder: 

"(b.)  But  in  case  the  amount  payable  under  this  contract 
shall  be  $5,000  or  over,  payments  will  be  made  to  the  said  party 
of  the  second  part  by  monthly  installments  of  seventy  per  cent. 
(70% )  on  the  amount  of  work  performed,  and  also  on  the  quan- 
tity of  materials  furnished  and  delivered,  should  the  commis- 
sioner deem  it  advisable  so  to  do,  in  which  case,  however,  the 
quantity  returned  shall  be  such  that  the  amount  paid  will  be 
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fairly  due,  and  in  accordance  with  the  provisions  and  stipula- 
tions of  this  agreement,  provided  the  amount  of  work  done  on 
each  installment  shall  not  be  less  than  fifteen  hundred  dollars 
($1,500).'^ 

That  under  and  pursuant  to  the  terms  of  said  contract  the 
relator  proceeded  to  perform  and  carry  out  his  said  contract, 
and  during  the  month  of  March,  1901,  the  relator  carried  out 
and  performed  the  said  contract  according  to  its  terms  and  to 
the  satisfaction  of  the  commissioner  of  highways,  and  the  amount 
earned  under  said  contract  at  contract  prices  during  said  month 
was  over  and  above  the  sum  of  fifteen  hundred  dollars  ($1,500). 

That  on  or  about  the  23d  day  of  April,  1901,  the  engineer  in 
charge  of  the  work  being  done  under  said  contract,  and  the  com- 
missioner of  highways  of  the  city  of  New  York,  duly  made  a 
certificate,  in  writing,  by  which  it  appears  that  there  was  earned 
under  said  contract  by  the  said  relator  during  the  month  of 
March,  1901,  the  sum  of  $4,090,  and  that  the  70  per  cent,  pay- 
ment provided  for  in  said  contract  for  the  work  done  and  ma- 
terials furnished  thereunder,  during  said  month,  amounted  to 
the  sum  of  $2,863.  That  a  copy  of  the  certificate  is  hereto 
annexed  marked  "  Exhibit  A." 

[Append  certificate  approved  by  examiner  of  claims,  principal 
assistant  engineer,  commissioner  of  highways,  and  auditor  of 
accounts,'] 

That  in  and  by  chapter  378  of  the  Laws  of  1897,  section  149, 
known  as  the  "  Greater  New  York  Charter,"  it  is  provided  as 
follows : 

"  The  finance  department  shall  have  control  of  the  fiscal  con- 
cerns of  the  corporation.  All  accounts  rendered  to  or  now  in 
the  other  departments  shall  be  subject  to  the  inspection  and 
revision  of  the  officers  of  this  department.  *  *  *  AH  pay- 
ments by  or  on  behalf  of  the  corporation,  except  as  otherwise 
specifically  provided,  shall  be  made  through  the  proper  disburs- 
ing officer  of  the  department  of  finance  on  vouchers,  to  be  filed 
in  said  departments  by  means  of  warrants  drawn  on  the  cham- 
berlain by  the  comptroller  and  countersigned  by  the  mayor." 

That  the  respondent.  Bird  S.  Coler,  was  duly  elected  Comp- 
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troller  of  the  city  of  New  York,  and  is  now,  as  such,  acting  head 
of  the  finance  department  of  said  city.  That  the  certificate 
above  mentioned  was  duly  filed  in  the  office  of  the  Comptroller 
of  the  city  of  New  York,  and  the  said  Comptroller,  respondent 
herein,  has  drawn  his  warrant  on  the  chamberlain  of  the  city  of 
New  York  for  the  said  sum  of  twenty-eight  hundred  and  sixty- 
three  dollars  ($2,863),  and  the  same  has  been  signed  and 
countersigned  by  the  properly  authorized  officers  of  the  city  of 
New  York,  but  that  the  said  Comptroller  refuses,  on  demand, 
to  deliver  the  same  to  the  relator  or  to  make  the  said  payments 
under  said  contract. 

That  the  refusal  of  the  Comptroller  to  draw  and  deliver  his 
said  warrant  and  to  pay  the  amount  earned  by  this  relator  under 
said  contract  is  without  warrant  or  authority  of  law,  and  that  it 
is  the  duty  of  the  Comptroller  of  the  city  of  New  York,  imposed 
by  law,  to  pay  the  claim  of  this  relator. 

That  by  reason  of  the  refusal  of  said  Comptroller  this  relator 
is  greatly  damaged  in  his  rights  under  said  contract. 

That  the  reason  an  order  to  show  cause  is  asked  for  is  because 
the  relator  is  suffering  great  damage  from  the  delay  in  the 
drawing  and  delivery  of  said  warrant  and  the  payment  of  his 
claim. 

That  no  previous  application  has  been  made  for  the  order  here 
asked  for. 

WILLIAM  J.  PRESCOTT. 
Sworn  to  before  me,  this  14th 

day  of  May,  1901. 


t 


No.  25. 
Affidavit  in  Opposition  to  Granting  Writ  of  Handamus. 

[Title  as  in  Form  No.  24.] 

County  of  New  York,  ss,: 

Bird  S.  Coler,  being  duly  sworn,  deposes  and  says: 

I  am  the  Comptroller  of  the  city  of  New  York,  and  have  been 

since  the  Ist  of  January,  1898. 
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I  have  read  the  aflSdavit  of  William  J.  Rodgers,  attached  to 
the  moving  papers  in  the  above-entitled  proceeding,  and  verified 
by  him  on  the  14th  day  of  May,  1901. 

Upon  information  and  belief,  I  deny  that  during  the  month 
of  March,  1901,  the  relator  carried  out  and  performed  the  said 
contract  according  to  its  terms. 

[Insert  denial  that  refusal  to  deliver  warrant  was  without 
warrant  or  authority  of  law.  Set  forth  provisions  of  statute 
claimed  to  have  been  violated,  show  that  such  provisions  were 
embraced  in  relator's  contract  and  were  disregarded  by  relator.'l 

The  sources  of  my  information  as  to  the  foregoing  statement 
are  the  books  and  records  on  file  in  the  finance  department  of 
the  city  of  New  York. 

I  further  allege  that  the  relator  herein,  as  I  am  advised  and 
believe,  has  an  adequate  remedy  at  law. 

BIBD  S.  COLEB. 
Sworn  to  before  me,  this  ISth    ) 
day  of  May,  1901.  \ 


No.  26. 
Stipnlatlon  that  no  QueBtion  of  Fact  is  InTolved. 

A  peremptory  writ  of  mandamus  wiU  not  issue  if  there  is  a  question  of 
faot  to  be  tried.  It  wiU  issue  only  where  the  issue  involves  solely  a 
question  of  law. 

[Title  as  in  Form  No.  24.] 

[Insert  stipulation  showing  that  only  a  question  of  law  is 
involved,  as  follows  i^ 

It  is  hereby  stipulated  that  the  denial  of  performance  con- 
tained in  the  affidavit  in  this  proceeding,  made  by  Bird  S.  Coler, 
verified  May  18,  1900,  is  limited  and  confined  solely  to  the  fail- 
ure of  the  relator  to  comply  with  the  statutes  and  amendments 
thereto  known  as  the  Labor  Law,  and  with  the  provisions  of  the 
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contract  referring  thereto ;  performance  of  the  other  conditione, 
for  the  purposes  of  this  proceeding,  being  admitted. 
Dated,  Nbw  York,  May  29, 1900. 

JOHN  WHALEN, 

Corporation  Counsel. 
GEORGE  A.  PICKETT, 

Attorney  for  Relator. 


No.  27. 

Order  Directing  Issuance  of  Writ  of  Kandamni. 

At  a  Special  Term,  Part  I,  of  the  New  York  Supreme 
Court,  held  at  the  Court  House  in  the  City  of  New 
York,  Borough  of  Manhattan,  on  the  26th  day  of 
June,  1901. 

Present  —  Hon.  Charles  H.  Truax,  Justice. 


THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK  ex  rel.  WILLIAM  J.  PRESOOTT, 

v%, 

BIRD  S.  COLER,  as  Comptroller  of  the  City 
of  New  York. 


The  motion  on  the  part  of  the  relator  for  a  peremptory  writ 
of  mandamus,  commanding  the  respondent  to  deliver  to  the 
relator  a  warrant  on  the  chamberlain  of  the  city  of  New  York 
for  the  payment  of  the  sum  of  $2,863,  the  amount  earned  under 
the  relator's  contract  with  the  city  of  New  York,  coming  on  to 
be  heard. 

Now,  after  reading  and  filing  the  order  to  show  cause  and  the 
affidavit  of  William  J.  Presc^tt,  verified  the  14th  day  of  May, 
1901,  in  support  of  the  motion,  and  the  aflSdavit  of  Bird  S. 
Coler,  verified  the  18th  day  of  May,  1901,  in  opposition  thereto. 

After  hearing  George  A.  Pickett,  Esq.,  of  counsel  for  the 
21 
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relator,  in  favor  of  the  motion,  and  Edward  J.  Freedman,  Esq., 
assistant  corporation  counsel,  in  opposition  thereto,  it  is 

Oroebed,  That  the  said  motion  be,  and  the  same  hereby  is 
granted,  and  that  a  writ  of  mandamus  issue  commanding  Bird 
S.  Coler,  Comptroller  of  the  city  of  New  York,  to  deliver  forth- 
with to  the  relator  a  warrant  on  the  chamberlain  of  the  city  of 
New  York,  directing  him  to  pay  to  said  relator  the  sum  of 
$2,863,  due  and  owing  to  said  relator  under  his  contract  with 
the  city  of  New  York  for  regulating  and  grading  One  H\mdredth 
street  from  Amsterdam  avenue  to  the  Boulevard,  as  prayed  for 
herein,  and  that  said  relator  recover  of  the  city  of  New  York 
$50,  costs  of  this  proceeding. 

Enter,  C.  H.  T. 


No.  28. 

Order  of  Seferenoe. 

At  a  Special  Term  of  the  Supreme  Court,  Part  I, 
for  the  city  and  county  of  New  York,  held  at  the 
County  Court  House  in  the  Borough  of  Manhattan, 

on  the day  of ,  1904. 

Present  —  Hon.  Leonard  A.  Giegeridi,  Justice. 


A.  B.,  Plaintiff, 
G.  D.,  Defendant. 


J 


A  motion  having  been  made  on  the  pleadings  herein  by  the 
plaintiff  for  a  reference  of  all  the  issues  in  this  action,  and  after 
hearing  the  parties  by  their  respective  counsel,  now,  upon  read- 
ing and  filing  said  notice  of  motion,  and  due  proof  of  service 
thereof,  and  upon  the  pleadings  and  all  the  papers  and  proceed- 
ings herein,  due  deliberation  being  had,  on  motion  of  W.  L.  S., 
Esq.,  attorney  for  the  plaintiff. 


Digitized  by  LjOOQ IC 


Forms.  323 

It  is  ordered.  That  the  above-entitled  action  and  all  the  issues 

therein  be  and  the  same  hereby  are  referred  to  , 

Esq.,  of  the  city  of  New  York,  counselor-at^law,  as  sole  referee 
to  hear  and  determine  the  same. 


Ho.  29. 
Beport  of  Referee. 
SuPRBHE  Court  —  County  of , 


A.  B.,  Plaintiff, 

V8, 

C.  D.,  Defendant.  I 


r 


J 


I, ,  the  referee  named  in  the  order  made  herein, 

and  dated  the day  of ,  1904,  by  which  the 

above-entitled  action  and  all  the  issues  therein  were  referred  to 
me  to  hear  and  determine  the  same,  do  respectfully  report: 

That  I  have  been  attended  by  the  parties  to  this  action,  with 
their  respective  counsel,  and  having  taken  and  subscribed  the 
oath  prescribed  by  law,  I  have  heard  the  proofs  and  allegations 
of  the  resp^tive  parties,  and  from  the  pleadings  and  such  proofs 
and  allegations,  I  find  and  decide  as 

Matters  of  Fact. 

First  That  at  the  several  times  hereinafter,  and  in  the  com« 

plaint  mentioned,  prior  to  the day  o| ,  19.  •> 

the  defendant  was  the  owner  in  fee  of  the  lot  of  land  described 
in  the  complaint  in  this  action. 

Second.  That  on  or  about  the day  of ,19. .,. 

the  plaintifif  made  a  contract  with  the  defendant,  whereby  plain- 
tiff agreed  to  construct  for  said  defendant,  and  furnish  to  him 
seventy  rear  and  gable  window  frames  and  sash  for  the  price 
of  $240,  which  sum  defendant  promised  and  agreed  to  pay  to  the 
plaintiff  for  the  work  and  materials  aforesaid. 
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Third.  That  thereafter^  and  between  said   day  of 

^ ,  19. .,  and  the day  of ". ,  19. .,  the 

plaintiff,  under  and  pursuant  to  the  terms  of  the  contract  afore- 
said, performed  certain  work,  consisting  of  constructing  the 
window  frames  and  sash  aforesaid,  and  furnished  to  said  defend- 
ant, pursuant  to  said  contract,  materials,  being  the  window 
frames  and  sash  aforesaid. 

Fourth.  That  all  of  the  work  performed  and  materials  fur- 
nished, as  aforesaid,  were  agreed  to  be,  and  were  so  performed 
and  furnished  to  be  used,  and  were  actually  used  in  and  toward 
the  erection  of  five  buildings  on  the  land  hereinbefore  mentioned 
and  in  the  complaint  described,  and  were  so  performed  and  fur- 
nished under,  pursuant  to  and  in  conformity  with  the  terms  of 
the  contract  aforesaid;  that  plaintiff  performed  all  the  conditions 
of  said  contract  on  his  part  to  be  performed,  and  prior  to  the 
filing  of  the  lien  hereinafter  mentioned,  became  entitled  to  re- 
ceive from  said  defendant,  imder  and  by  the  terms  of  said  con- 
tract, the  sum  aforesaid,  to  wit,  the  sum  of  $240. 

Fifth.  That  said  sum  has  not,  nor  has  any  part  thereof  been 

paid,  and  in  said  sum  and  interest  thereon  from , 

19. .,  said  defendant  is  now  justily  indebted  to  plaintiff. 

Sixth.  That  within  ninety  days  after  the  completion  of  said 
contract,  and  on  the day  of ,  19. .,  the  plain- 
tiff caused  to  be  filed  in  the  oflSce  of  the  clerk  of  the  city  and 
county  of  New  York,  a  notice  of  claim  and  lien  on  and  against 
said  buildings  and  land  (which  are  situate  in  said  county)  for 
said  sum  of  $240,  the  unpaid  price  of  said  work  and  materials, 
which  notice  was  duly  verified  and  was  in  the  form  prescribed 
by,  and  contained  all  the  statements  required  by,  and  complied 
in  all  respects  with  the  requirements  of,  the  statutes  of  New 
York  in  such  case  made  and  provided,  and  was  so  filed  pursuant 

to  said  statutes.    That  on  said day  of ,  19. ., 

said  lien  was  duly  entered  and  docketed  by  said  clerk  on  the 
lien  docket  kept  in  his  office. 

Seventh.  That  said  lien  has  not  been  paid,  canceled  or  other- 
wise discharged  of  record,  and  no  other  action  or  proceeding  has 
been  had  or  commenced  to  recover  said  debt  or  foreclose  said 
lien,  and  that  no. persons  have  filed  liens  against  said  property 
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nor  have  subsequent  liens  or  claims  by  mortgage,  judgment  or 

conveyance  on  or  against  said  premises,  and  that  on  the 

day  of  ,  19. .,  within  one  year  after  the  filing  of 

said  lien,  a  notice  of  the  pendency  of  this  action,  which  is 
brought  to  foreclose  the  same,  was  duly  filed  and  recorded  in  the 
ofiice  t^f  said  clerk. 

And  as  Conclusions  of  Law. 

First  That  under  and  by  the  terms  of  the  contract  aforesaid, 
and  for  and  on  account  of  the  work  and  materials  aforesaid,  the 
defendant  was,  at  the  time  of  the  filing  of  the  lien  hereinbefore 
mentioned,  and  when  this  action  was  commenced,  and  now 
is  justly  indebted  upon  the  plaintiff,  in  said  sum  of  $240,  and 
interest  thereon  from ,  19. . 

Second.  That  by  the  performance  and  furnishing  of  said  work 
and  materials  and  the  filing  and  docketing  of  said  lien,  the 
plaintiff  acquired  and  now  has  a  good  and  valid  mechanic's  lien 
on  all  the  right,  title  and  interest  which  the  defendant  had  on 

the day  of ,  19. .,  at  the  time  of  the  filing 

of  said  lien,  and  to  the  buildings  and  lands  hereinbefore  and  in 
the  complaint  mentioned. 

Third,  That  the  plaintiff  is  entitled  to  judgment  against  the 
defendant,  barring  and  foreclosing  him  of  all  interest  and  equity 
of  redemption  in  and  to  said  premises,  and  for  a  sale  of  all  the 
right,  title  and  interest  which  he  had  in  and  to  said  premises,  at 
the  time  of  filing  said  lien,  and  for  the  payment  to  plaintiff 
from  the  proceeds  of  such  sale  of  said  sum  of  $243,  and  interest 

thereon  from  ,  19. .,  which,  at  this  date,  amounts 

to  $4.80,  making  together  $244.80 ;  and  the  plaintiff's  costs  and 
disbursements  of  this  action,  to  be  taxed,  which  are  hereby 
granted  to  him ;  and  also  in  case  said  proceeds  be  insuflScient  to 
pay  the  sum  aforesaid  plaintiff  is  entitled  to  judgment  against 
the  defendant  for  the  amount  of  any  deficiency  so  remaining* 
And  I  order  and  direct  judgment  accordingly. 

All  which  is  respectfully  submitted. 


Dated  New  Yobk, ,  1904.  Referee. 
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Ho.  30. 

Hotice  of  Motion  for  Conflrmation  Beferee'i  Beport  ani  for 

Judgment. 

[Title  of  cause  as  in  preceding  form.] 

Gentlemen. —  Please  take  notice  that  the  report  of , 

Esq.,  the  referee  herein,  dated ,  1904,  was  duly  filed 

in  the  office  of  the  clerk  of  this  court,  in  the  courthouse  in  the 

city  of  New  York,  on  the day  of ,  1904,  and 

that  upon  said  report  and  upon  the  pleadings  and  all  the  papers 
and  proceedings  herein,  a  motion  will  be  made  at  a  Special  Term 
of  this  court,  Part  I,  to  be  held  at  the  courthouse  in  the  city 

of on  the day  of ,  1903,  at  10 :30 

o'clock  A.  M.^  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
the  confirmation  of  such  report,  for  an  extra  allowance  and  for 
judgment  and  decree  thereon  in  conformity  with  such  report. 

Dated ,  1904.  W.  L.  S. 


To  D.  &  F., 

Defendant's  Attorneys, 


Attorney  for  Plaintiff. 


No.  31. 
Judgment  on  Beport  of  Beferee. 

[Title  of  cause  as  in  Form  No.  28.] 

This  action  being  for  a  foreclosure  of  a  mechanic's  lien,  and 

the  issues  therein  having  been  referred  to ,  Esq.,  as 

sole  referee,  to  hear  and  determine  the  same,  by  order  duly 

made  and  entered  herein  bearing  date ,  1904,  and 

the  said  referee  having  duly  made  his  report  dated , 

1904,  and  which  has  been  duly  filed,  whereby  he  orders  and 
directs  judgment  in  favor  of  the  plaintifif  against  the  defendant, 
tarring  and  foreclosing  him  of  all  interest  and  equity  of  re- 
demption in  and  to  the  premises  described  in  the  complaint 
herein,  and  for  a  sale  of  all  the  right,  title  and  interest  which 
he  had  in  and  to  said  premises,  at  the  time  of  filing  the  lien 
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described  in  the  complaint  herein,  and  for  the  payment  to  plain- 
tiff, from  the  proceeds  of  such  sale,  of  the  sum  of  $2,044.80, 
being  the  amount  of  plaintiff's  claim  and  interest  to  the  date  of 
said  report,  and  the  plaintiff's  costs  and  disbursements  of  this 
action  to  be  taxed,  and  an  extra  allowance  of  $200,  which  are 
thereby  granted  to  him,  and  in  case  said  proceeds  be  insuflBcient 
to  pay  the  sums  aforesaid,  for  judgment  against  the  defendant 
for  the  amount  of  any  deficiency  so  remaining,  and  the  plaintiff's 
costs  having  been  duly  taxed  at  $96:  Now,  on  motion  of 
W.  L.  S.,  plaintiff's  attorney. 

It  is  ordered,  That  said  report  be,  and  the  same  is  hereby,  in 
all  respects,  confirmed,  and  on  like  motion, 

It  is  adjudged  and  decreed,  That  all  the  right,  title  and  inter- 
est which  the  defendant  had  in  and  to  the  premises  described 
in  the  complaint  herein,  and  hereinafter  particularly  described, 

on  the day  of ,  1903,  at  the  time  of  filing 

plaintiff's  lien  described  in  the  complaint  herein,  be  sold  in  one 
parcel  at  public  auction  in  the  city  and  c-ounty  of  New  York, 

by  or  under  the  .direction  of ,  Esq.,  of  the  city  of 

New  York,  counselor-at-law,  who  is  hereby  appointed  referee  for 
that  purpose,  and  the  said  referee  give  public  notice  of  the  time 
and  place  of  such  sale  according  to  law ;  that  either  of  the  parties 
to  this  action  may  purchase  at  said  sale ;  that  said  referee  deliver 
to  the  purchaser  or  purchasers  a  deed  or  deeds  of  the  premises 
sold  on  the  purchaser's  complying  with  the  terms  on  which  the 
same  were  sold ;  that  out  of  the  proceeds  of  such  sale,  after  de- 
ducting his  fees  and  the  expenses  thereof,  the  said  referee  pay 
to  the  plaintiff  or  his  attorney  $296,  the  costs  taxed  as  aforesaid, 
and  allowance  hereby  adjudged  to  said  plaintiff,  with  interest 
thereon  from  this  date,  and  that  he  further  pay  to  the  plaintiff 
or  his  attorney  $2,044.80,  the  amount  of  the  plaintiff's  lien,  and 
interest  reported  due  as  aforesaid,  and  with  interest  thereon 
from  the  date  of  said  report,  or  so  much  thereof  as  the  purchase 
money  of  said  premises  will  pay  of  the  same,  and  take  receipts 
therefor  and  file  them  with  his  report ;  that  said  referee  pay  the 
surplus  arising  on  said  sale,  if  any,  to  the  chamberlain  of  the 
city  of  New  York,  to  the  credit  of  this  action,  to  be  drawn  only 
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on  the  order  of  this  court,  signed  by  the  clerk  and  a  judge 
thereof,  within  five  days  after  he  receives  the  same;  that  he 
make  a  report  of  such  sale  and  file  it  with  all  convenient  speed 
with  the  clerk  of  this  court;  that  if  there  be  any  deficiency  re- 
maining on  such  sale  said  referee  specify  the  amount  thereof  in 
his  report  of  sale,  and  that  the  plaintifif  recover  of  the  defendant 
the  amount  of  deficiency  so  remaining  and  have  execution  there- 
for, and  that  the  purchaser  be  let  into  possession  on  production 
of  the  referee's  deed. 

And  it  is  further  adjudged.  That  the  defendant  and  all  per- 
sons claiming  under  him  subsequent  to  the  filing  of  the  notice 
of  pendency  of  this  action  (which,  as  appears  by  said  referee's 
report,  was  filed  in  the  oflSce  of  the  clerk  of  the  city  and  county 
of  New  York  on  the day  of ,  19. . ),  be  for- 
ever barred  and  foreclosed  of  all  right,  title,  interest,  estate, 
claim,  lien  and  equity  of  redemption  of,  in  and  to  the  premises 
sold  as  aforesaid  and  every  part  thereof,  with  the  appurtenances. 
The  following  is  a  description  of  said  premises :  [insert  descrip* 
tion  of  premises  by  metes  and  bounds^. 


Ho.  32. 
Decision  for  Plaintiff  after  a  Bepoiit. 

[Title  as  in  Form  No.  29.] 

The  issues  in  this  action  having  been  tried  before  me,  at  a 

Special  Term  of  this  court,  held  on  the day  of , 

1903,  and  after  hearing  the  proofs  and  allegations  of  the  parties^ 
I  decide  that  plaintiff  is  entitled  to  judgment  establishing  his 
lien  as  prayed  for  in  the  complaint,  with  costs. 

The  grounds  for  this  decision,  concisely  stated,  are  that  upon 
the  whole  case  plaintiff  has  established  by  a  preponderance  of 
evidence  that  the  defendant is  indebted  to  the  plain- 
tiff in  the  sum  of dollars  upon  his  contract  for  work, 

labor  and  services  and  materials  furnished  said  defendant, 
which  were  actually  used  in  the  erection  and  construction  of  a 
dwelling-house  upon  land  and  premises  described  in  the  corn- 
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plaint,  and  for  which  plaintiff  filed  a  lien  as  stated  in  the 
complaint. 

On  the   day  of   ,  1903,  the  defendant 

deposited  with  the  clerk  of  the  county  of 

dollars  in  discharge  of  the  lien.    The  lien  attaches 

to  the  deposit. 

Plaintiff  is  entitled  to  judgment  establishing  his  lien,  and  for 

the  recovery  of  dollars,  the  amount  due  thereon, 

with  interest  from  the day  of ,  1903,  besides 

the  costs  and  disbursements  of  this  action  to  be  taxed,  with  an 
allowance  of  5  per  cent,  upon  the  amount  claimed,  and  said 

costs  and  allowance  are  hereby  awarded  to   ,  the 

plaintiff  herein,  against  the  defendant 

And  I  hereby  order  and  direct  judgment  in  favor  of  the  plain- 
tiff accordingly,  and  direct  that  plaintiff  have  liberty  to  proceed 

according  to  law  to  collect  the  deposit  of dollars 

made  in  discharge  of  the  lien  herein,  and  to  proceed  according 

to  law  against  the  defendant to  collect  and  recover 

the  remainder  due  upon  said  judgment  over  and  above  the 
amount  of  said  deposit. 

Dated , ,  1904.  W.  B. 

J.  8.  C. 


Ho.  33. 
Judgment  where  Bepoiit  has  been  Made. 

[Title  as  in  Form  No.  28.] 

This  action  being  to  foreclose  a  mechanic's  lien,  and  the  court 

at  Special  Term  having  tried  the  issues  therein  on  the 

day  of ,  1903,  and  having  made  and  filed  its  decision 

herein  on  the day  of  ,  1903,  whereby  the 

court  directs  judgment  in  favor  of  the  plaintiff  against  the  de- 
fendant, establishing  tiie  plaintiff's  lien  upon  the  property  de- 
scribed in  the  complaint  herein,  and  deciding  that  said  lien 
attaches  to  a  deposit  made  herein  in  the  office  of  the  clerk  of 
the  coxmty  of ,  on  the day  of  .  .^ , 
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1903^  of dollars^  and  that  plaintiff  is  entitled  to 

judgment  for dollars,  the  amount  due  on  said  lien, 

with  interest  thereon  from ,  1903,  besides  the  costs 

and  disbursements  of  this  action,  and  an  allowance  of  5  per 
cent,  upon  the  amount  claimed,  which  said  costs  are  awarded  in 
favor  of  plaintiff  against  the  defendant ,  and  direct- 
ing that  plaintiff  have  liberty  to  proceed  according  to  law  to 
collect  the  deposit  of dollars,  and  to  proceed  accord- 
ing to  law  against  the  defendant   to  collect  and 

recover  the  remainder  due  upon  said  judgment  over  and  above 
the  amount  of  said  deposit. 

And  plaintiff's  costs  having  been  taxed  on  notice  at 

dollars  and cents,  now  on  motion  of  A.  B.,  plaintiff's 

attorney : 

It  is  Adjudged  and  Decreed,  That  the  lien  filed  herein  by 

in  the  office  of  the  clerk  of  the  county  of 

on  the day  of ,  1903,  for dollars, 

is  and  was  a  good  and  valid  lien  on  the  property  described  in 
the  complaint,  to  wit : 

[Here  set  out  description  of  property  by  metes  and  bounds  as 
in  complaint} 

It  is  Further  Adjudged  and  Decreed,  That  the  amount 

due  on  said  lien  is dollars,  with  interest  thereon  from 

,  1903,  upon  the  contract  between  the  plaintiff  and 

defendant  for  work,  labor  and  services  and  materials  furnished 
in  and  upon  said  premises,  and  the  erection  of  a  dwelling  thereon, 
and  plaintiff  became  and  was  entitled  to  enforce  said  lien  against 
said  property  according  to  law,  and  the  same  was  a  valid  and 
subsisting  lien  thereon. 

That  on  the  ...  day  of ,  1903,  the  defendant  de- 
posited with  the  clerk  of  the  coimty  of the  sum  of 

dollars,  and  the  lien  of  plaintiff  attaches  to  said 

deposit. 

It  is  Further  Adjudged  and  Decreed,  That  the  plaintiff 

recover  of  the  defendant the  sum  of 

dollars,  the  amount  of  plaintiff's  lien,  with dol- 
lars, the  interest  due  thereon  to ,  1903,  the  date  of  fil- 
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ing  of  the  decision  herein,  making  together  the  sum  of 

dollars,  which  sum  is  hereby  adjudged  to  be  a  valid  and  subsist- 
ing lien  upon  said  deposit  of dollars  made  with  the 

clerk  of  the  county  of  . .' on  the  . . .  day  of , 

1903,  and  said  deposit,  together  with  the  interest  thereon  (less 
commissions,  if  any),  is  hereby  adjudged  to  be  the  property  of 
the  plaintiif,  and  the  plaintiff  is  entitled  to  receive  said  deposit 
and  the  whole  of  said  deposit,  and  the  clerk  of  the  county  of 

(or  the  county  treasurer  of    county)    is 

hereby  directed  within  five  days  after  service  of  a  notice  of  entry 

of  this  judgment  upon  the  defendant or  his  attorney 

to  pay  said  deposit,  to  wit, dollars,  to ,  the 

plaintiff,  or  to  A.  B.,  his  attorney,  said  moneys  to  be  applied 
to  the  payment  of  plaintiff^s  said  lien  and  claim  herein. 

It  is  Further  Adjudged  and  Decreed,  That,  in  addition 
to  said  sum  of dollars,  said recover  of  the  de- 
fendant   the  sum  of dollars,  the  costs  and 

allowance  of  this  action  as  taxed,  and  have  execution  therefor. 

Granted  ,  1903.  Enter.    W.  B., 

J.  3.  C. 


Ho.  34. 
Beoiflion  for  Defendant. 

[Title  as  in  Form  No.  28.] 

The  issues  in  this  action  having  been  tried  before  me  at  a 

Special  Term  of  this  court  on  the  . . .  day  of ,  1903, 

and  after  hearing  the  allegations  and  proofs  of  the  parties^  I 

decide  that  the  defendant is  entitled  to  judgment 

dismissing  the  complaint  upon  the  merits  as  prayed  for  in  his 
answer,  with  costs. 

The  grounds  for  this  decision,  concisely  stated,  are,  that  upon 
the  whole  case  the  plaintiff  has  failed  to  establish  by  a  pre- 
ponderance of  evidence  that  the  defendant  is  in- 
debted to  the  plaintiff  in  any  sum  whatever,  or  that  he  has  ac- 
quired a  valid  lien  on  the  land  and  premises  described  in  the 
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complaint;  that,  on  the  contrary,  the  said  defendant 

has  established  to  my  satisfaction  that  there  is  nothing  due  from 
him  to  plaintifif  upon  the  contract  set  forth  in  the  complaint, 
or  for  extra  work  thereunder. 

And  I  hereby  decide  that  judgment  be  entered  dismissing  the 

complaint  upon  the  merits,  and  that  the  defendant 

recover  his  costs  and  disbursements  of  this  action,  to  be  taxed, 
and  an  extra  allowance  is  hereby  granted  to  the  defendant 
of  $100,  and  I  order  and  direct  judgment  accord- 
ingly. 

Datbd  New  York,  ,  1908.  C.  H.  T. 

J.  8.  C. 


Ho.  36. 
Jndgment  on  Beoision  Dismiiting  CompIaiiLt. 

[Title  as  in  Form  No.  28.] 

The  issues  in  the  above-entitled  action  having  been  tried  at 

a  Special  Term  of  this  court  before  Hon ,  Part  IV, 

at  the  courthouse  in  the  city  of  New  York  on  the day  of 

,  1903,  and  the  court  having  duly  made  and  filed 

its  decision,  whereby  it  found  that  the  defendant is 

entitled  to  judgment  dismissing  the  complaint  upon  the  merits, 

with  costs :  Now,  on  motion  of ,  defendants  attorney, 

it  is 

Ordered  and  adjudged.  That  the  complaint  herein  be  and 

the  same  hereby  is  dismissed  upon  the  merits ;  and  that , 

the  defendant,  recover  of ,  the  plaintiff,  $100,  the  costs 

and  disbursements  of  this  action  as  taxed,  together  with  an  allow- 
ance of  $100,  amounting  in  all  to  the  sum  of  $200,  and  have 
execution  therefor. 

Enter.    L.  A.  G., 
J.  8.  0. 
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Ho.  36. 

Offer  to  Ffty  iato  Ckmrt  to  Bischargo  MediaBio'i  lion  after 
Suit  is  Brought. 

[Cpde  ClY.  Proc.»  i  3413,  ante,  p.  175.] 

[Title  as  in  Form  No.  29.] 

The  defendant ,  the  owner  of  the  real  property 

described  in  the  complaint  herein,  hereby  offers  to  pay  into 

court  the  snm  of dollars  [or  to  execute  and  deposit 

securities  with  the  court  of  the  value dollars,  de- 
scribed as  follows  (describe  securities)}  in  discharge  of  the  liens 
set  forth  in  the  pleadings  in  this  action^  to  wit:  [specify  amount 
of  liens  and  date  of  fHing}. 

Dated ,  1903,  D.  F., 

Attorney  for  defendant  owner. 


Ho.  37. 
Aooeptance  of  Offer. 

[Code  ClY.  Proc.,  $  3413,  ante,   p.  174.] 

[Title  as  in  Form  No.  29.] 

The  plaintiff ,  having  been  served  with  an  offer  of 

the  defendant  ,  owner  of  the  real  property  de- 
scribed in  the  complaint  in  this  action,  to  pay  into  court  the  sum 

of dollars  [or  to  execute  and  deposit  with  the  court 

the  following  described  securities,  of  the  value  of 

dollars  (describe  securities)]  in  discharge  of  the  lien  of  this 

plaintiff  against  such  real  property,  for  the  sum  of 

dollars,  filed  in  the  oflSce  of  the  clerk  of  the  county  of 

on  the  ...  day ,  1903,  does  hereby  accept  the  offer 

of  such  defendant. 

Dated ,  1903.  E.  F., 

Plaintiffs  Attorney. 
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Ho.  38. 

AAdavit  to  Secnre  Order  for  Discharge  of  lien  upon  Offer  to 
Fay  into  Court. 

[Code  CiY.  Proc.,  $  3418»  ante,  p.  174.] 

[Title  as  in  Form  No.  29.] 

State  op  New  York,  J 

y  88.: 
County  of ,  ) 

C.  D.,  being  duly  sworn,  deposes  and  says  that  he  is  the 
defendant  in  the  above-entitled  action;  that  such  action  was 
brought  by  the  plaintiff  herein  to  enforce  an  alleged  mechanic's 
lien  against  the  following  described  real  property  belonging  to 
this  deponent:  [describe  real  property] ;  that  notice  of  such  lien 

was  filed  in  the  office  of  the  clerk  of county  on  the 

. . .   day  of   ,  1903 ;  that  the  amount  claimed  by 

virtue  of  such  lien  is  the  sum  of dollars. 

That  on  the  ...  day  of ,  1903,  a  written  offer  to 

pay  into  court  the  sum  of dollars  [or  to  execute  and 

deposit  securities  with  the  court  of  the  value  of dollars 

and  described  as  follows:  {describe  securities)]  was  filed  in  the 

office  of  the  clerk  of  this  court  and  served  upon .,  the 

plaintiff  and  lienor  herein,  on  the  same  day,  pursuant  to  section 
3413  of  the  Code  of  Civil  Procedure.  A  copy  of  such  offer  is 
hereto  annexed. 

That  a  written  acceptance  of  such  offer  was  filed  in  the  office 

of  the  clerk  of  this  court  on  the  . . .  day  of ,  1903, 

and  served  upon  the  attorney  for  this  deponent  upon  the  . . . 

day  of  ,  1903,  as  provided  in  such  section  of  the 

Code  of  Civil  Procedure. 


Subscribed  and  sworn  to  before  me  this  {  C.  D. 
day  of ,1903. 


\ 


•p 
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Ho.  39. 
Order  Disoharging  lien  upon  Payment  of  Money  into  Court. 

[Code  Civ.  Proc,  $  3413,  ante,  p.  174.] 

[Title  as  in  Form  No.  28.] 

Upon  proof  by  the  aflBdavit  of  C.  D.,  the  defendant  in  the 
above-entitled  action,  and  [state  other  proof,  if  any,}  whereby 

it  appears  that  an  offer  to  pay  into  court  the  sum  of 

dollars  in  discharge  of  the  lien  described  in  such  affidavit  has 
been  made  and  accepted,  and  upon  motion  of  D.  F.,  attorney  for 
the  defendant  C.  D.,  it  is  hereby 

Ordered,  That  upon  depositing  with  the  clerk  of  this  court 

the  sum  of dollars,  the  sum  offered  to  be  paid  into 

court  by  the  defendant  C.  D.  [or  upon  executing  and  depositing 
with  the  clerk  of  this  court  the  securities,  etc.],  the  lien  of  the 
plaintiff  A.  B.  against  the  real  property  of  C.  D.  described  as 
follows :  [describe  real  property]  be  and  the  same  is  hereby  dis- 
charged, and  that  the  money  [or  securities]  so  deposited  shall 
take  the  place  of  the  real  property  upon  which  such  lien  existed 
and  shall  be  subject  to  the  lien,  and  the  clerk  of  the  coimty  of 

is  hereby  directed  to  cancel  and  discharge  such  lien 

of  record,  and  to  enter  upon  the  lien  docket  and  upon  all  other 
proper  books  and  indices  the  appropriate  entry  thereof,  with 
a  reference  to  this  order  and  its  date  of  entry. 


Ho.  40. 
Hotice  to  Commenoe  Aotion. 

[Code  av.  Proc.,  $  8417,  ante,   p.  177.] 

Sir. —  Please  take  notice  that  you  are  hereby  required  to 

commence  an  action  to  enforce  the  alleged  claim  for 

and  interest,  referred  to  in  your  notice  of  lien,  heretofore  filed 

by  you  in  the  office  of  the  clerk  of  the  county  of 

on  the day  of ,  1903,  against  the  real  prop-. 

erty  described  in  said  notice  as  follows :  [describe  premises]  on 
or  before  the day  of ,  1903,  [not  less  than 
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thirty  days  from  the  service  of  the  notice],  or  show*  cause  at 
the  Special  Term  of  the-Supreme  Court,  Part  I,  to  be  held  at 

Chambers,  at  the  county  courthouse  in  the ,  on 

the  ...  day  of ,  1903,  at  eleven  o'clock  in  the  fore- 
noon of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  an  order  should  not  be  made  directing  that  the  notice  of 
lien  filed  by  you  on  said  . . .  day  of ,  1903,  as  afore- 
said, should  not  be  vacated  and  canceled  of  record. 

Dated   ,  1903.  Yours,  etc.. 

To  A.  6.,  C.  D., 

Owner. 


Ho.  41. 


Affidavit  for  Order  for  Discharge  of  lien  upon  Failure  to  Com- 
mence Action. 

[Code  Civ.  Proc..  I  8417,  ante,   p.  177.] 

Supreme  Court,  County  op 


In  the  Matter 

of  the 

Application  for  a  Discharge  of  a  Lien  Held 
by  A.  B.  against  Certain  Real  Property  of 
C.  D. 


State  op  New  YorKj  ^ 


:'} 


County  of  . , . . 

C.  D.,  being  duly  sworn,  deposes  and  says  that  he  is  the  owner 
of  the  following  described  real  property:  [describe  premises']. 

That  on  or  about  the  ...  day  of ,  1903,  A.  B.  filed 

a  notice  of  lien  against  such  property  in  the  office  of  the  clerk 

of  the  county  of ,  a  copy  of  which  is  hereto  annexed. 

That  on  the  . . .  day  of ,  1903,  this  deponent  caused 

a  notice  to  be  served  on  the  above-named  A.  B.,  pursuant  to 
section  3417  of  the  Code  of  Civil  Procedure,  a  copy  of  which 
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notice  and  proof  of  the  service  thereof  is  hereto  annexed.  That 
by  such  notice  such  lienor  was  required  to  commence  an  action 
for  the  foreclosure  of  his  lien  on  or  before  the   . . .    day  of 

,  1903,  which  was  more  than  thirty  days  from  the 

time  of  the  service  of  such  notice,  or  show  cause  at  this  Special 
Term  of  this  court  why  such  lien  should  not  be  vacated  and  can- 
celed of  record. 

That  no  action  has  been  commenced  by  A.  B.  to  enforce  his 
lien  against  the  above-described  real  property  as  required  by  such 
notice,  at  the  time  of  making  this  application  for  an  order  va- 
cating and  canceling  such  lien. 
Subscribed  and  sworn  to  before  me  this    )  C.  D. 


day  of ,  1903, 


I 


No.  42. 


Order  Bischarging  Mechanic's  Lien  when  Action  is  npt 
Commenced. 

[Code  civ.  Proc.,  i  3417,  ante,  p.  177.] 

At  a  Special  Term,  etc. 

[Title  as  in  Form  No.  33.] 

Upon  the  affidavit  of  C.  D.,  whereby  it  appears  that  a  notice 
was  duly  served  upon  A.  B.,  pursuant  to  the  Code  of  Civil  Pro- 
cedure, section  3417,  requiring  him  to  commence  an  action  to 
enforce  a  mechanic's  lien  against  the  real  property  of  C.  D.  de- 
scribed in  such  affidavit,  and  that  such  action  has  not  been  com- 
menced within  the  time  specified  therein,  and  upon  proof  of  the 
service  of  such  notice,  and  upon  motion  of  D.  F.,  attorney  for 
the  said  C.  D.,  it  is  hereby 

Ordered,  That  the  mechanic's  lien,  a  notice  of  which  was 

filed  by  A.  B.  in  the  office  of  the  clerk  of county  on 

the  . . .  day  of ,  1897,  upon  the  real  property  of 

C.  D.  described  as  follows :  [describe  real  property}  be  and  the 
same  hereby  is  vacated  and  canceled  of  record,  and  the  clerk  of 

the  county  of  is  hereby  directed  to  cancel  and  dis- 

22 
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charge  such  lien  of  record,  and  to  enter  upon  the  lien  docket 
and  upon  all  other  proper  books  and  indices  a  statement  of  such 
discharge,  with  a  reference  to  this  order  and  its  date  of  entry. 


Ho.  48. 
Hotioe  of  Lien  on  Vessel. 

[Lien  Law,  ||  31,  32,  ante,  pp.  186,  187.] 

To  THE  Clerk  op  the  County  op  New  York  : 

Take  notice  that   I,  A.  B.,  residing  at ,  have  and 

claim  a  lien  upon  the  ship  or  vessel  called  the  "Innocent,'* 

owned  by ,  on  her  tackle,  apparel  and  furniture,  for 

a  debt  amounting  at  the  time  of  filing  this  lien  to  $500,  which 
debt  was  contracted  by  [here  state  the  name  of  the  master, 
owner,  charterer,  builder,  or  consignee  of  said  vessel,  who  con- 
tracted the  debtl  or  by  the  agent  of  the  said  at 

the  city  and  county  of  New  York,  within  the  State  of  New  York, 
for  the  following  purposes  namely: 

On  account  of  work  done  and  materials  and  articles  fur- 
nished to  and  delivered  upon  said  vessel,  in  the  State  of  New 
York,  and  county  of  New  York,  for  and  toward  the  repairing, 
fitting,  furnishing   or  equipping  of  said  vessel. 

For  provisions  and  stores  furnished  to  and  delivered  upon 
said  vessel,  within  the  State  of  New  York  and  county  of  New 
York,  fit  and  proper  for  the  use  of  said  vessel,  at  the  time  when 
the  same  were  furnished.  [//  the  debt  is  based  upon  a  written 
contract,  a  copy  of  the  contract  must  be  attached  to  the  notice 
of  Men.] 

That  such  ship  or  vessel  is  a  schooner,  a  seagoing  and  ocean- 
boimd  vessel. 

That  annexed  hereto  is  a  bill  of  particulars  of  said  lien  which 
is  correct,  and  the  amount  of  such  lien  due  and  owing,  as  afore- 
said, now  due  and  unpaid,  is  the  sum  of  $500.  [Attach  also  a 
copy  of  the  contract,  if  there  was  one,  in  writing."] 


Liwior. 


[Add  verification  as  in  Form  2.] 
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Ho.  44. 
Libel  to  Enforce  Lien  on  Vessel. 

The  State  statute  (Lien  Law  of  1897,  §  30)  authorizes  a  lien  for  re- 
pairs upon  or  necessaries  furnished  to  a  domestic  vessel  in  her  home 
port.  This  is  not  a  maritime  lien.  A  maritime  lien  cannot  be  created 
by  a  State  legislature.  It  exists  under  the  maritime  law  against  a 
foreign  vessel  when  credit  is  given  to  the  vessel.  But  the  lien  authorized 
by  the  State  law  creates  a  maritime  contract  w^hich  can  only  be  en- 
forced in  admiralty  in  the  Federal  courts.  The  f<dlowing  form  of  libd 
for  the  enforcement  of  such  lien  will  be  found  convenient: 

To  Hon.   Geokge  B.   Adams  and  Hon.   George  C.   Holt, 

Judges  of  the  District  Court  of  the  United  States 

FOR  THE  Southern  District  of  New  York: 

^  The  libel  and  complaint  of  George  J.  Walsh  against  the  sloop 

yacht   *^  Innocent/'   her   tackle,   appard    and   furniture,   and 

against  all  persons  claiming  any  interest  therein  in  a  cause  of 

contract  civil  and  maritime  for  repairs,  alleges  as  follows: 

First.  The  said  vessel,  as  libellant  is  informed  and  believes, 
is  now  within  this  district  and  within  the  jurisdiction  of  this 
court. 

Second.  Libellant  herein  is  and  at  the  times  hereinafter  men- 
tioned was  a  ship  carpenter,  and  as  such  was  and  is  engaged  in 
the  business  of  repairing  vessels  in  the  city  and  county  of  New 
York. 

Third.  In  and  about  the  months  of  April  and  May,  1902,  the 
above-named  libellant  at  the  request  of  the  master  and  owner 
of  the  sloop  yacht  "  Innocent,^'  in  the  city  and  county  of  New 
York  aforesaid,  performed  work,  labor  and  services,  and  fur- 
nished materials  in  and  about  the  repairing  of  said  vessel  at  the 
price  and  of  the  value  in  the  aggregate  of  five  hundred  and 
eighty-three  and  fifty-three  one  hundredths  dollars  ($583.53), 
of  which  he  has  received  on  account  the  sum  of  eighty-three  and 
fifty-three  one  hundredths  dollars  ($83.53),  and  there  is  now 
still  due,  demanded  and  unpaid  him  therefor  the  sum  of  five 
hundred  dollars  ($500). 

Fourth.  The  repairs  aforesaid  were  made  upon  the  credit  of 
said  vessel,  were  fit,  necessary  and  proper  for  her,  and  the 
charges  for  the  same  are  just  and  reasonable. 


Digitized  by  LjOOQ IC 


340  Forms. 

Fifth,  The  slooiJ  yacht  "  Innocent "  at  the  time  aforesaid  was, 
as  libellant  is  informed  and  believes,  a  domestic  vessel  owned 
by  some  person  or  persons  residing  in  the  State  of  New  York. 
Pursuant  to  the  Lien  Law  of  1897,  and  the  various  acts  amend- 
atory thereof  and  supplemental  thereto,  libellanfs  claim  be- 
came and  still  is  a  valid  and  subsisting  lien  upon  said  vessel. 
And  libellant  has  duly  filed  specifications  and  notice  of  his  said 
lien  in  conformity  with  the  provisions  of  said  act. 

Sixth,  All  and  singular  the  premises  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  this  court. 

Wherefore,  Libellant  prays  that  process  in  due  form  of  law 
may  issue  against  said  vessel,  her  tackle,  etc.;  that  all  persona 
having  or  claiming  any  right,  title  or  interest  therein  may  be 
cited  to  appear  and  answer  upon  oath  all  and  singular  the 
premises  aforesaid ;  that  this  honorable  court  may  be  pleased  to 
decree  payment  to  the  libellant  of  the  amount  of  his  claim  afore- 
said, together  with  interest  and  costs;  that  said  vessel  may  be 
condemned  and  sold  to  pay  the  same,  and  that  libeUant  may 
have  such  other  and  further  relief  in  the  premises  as  may  be 
just. 

Sworn  to  before  me,  this  . . . .  ) 

day  of ,  1903.        ) 

Alexander  &  Ash, 

Proctors  for  Libellant 


Vo.  45. 
Votioe  of  Lien  on  a  Vesiel  for  Conitmotion  —  State  Court. 

[Lien  Law,  66  31,  32,  ante,  pp.  186,  187.] 

The  notice  of  lien  must  be  filed  within  thirty  days  after  the  debt  was 
contracted.  If  the  vessel  against  which  the  lien  is  claimed  is  to  be 
used  or  fitted  for  the  navigation  of  the  canals  or  the  lakes  of  the  State 
the  lienor  must  immediately,  after  filing  a  notice  in  the  county  clerk's 
office,  file  a  copy  thereof  in  the  oflfice  of  the  comptroller  of  the  State. 
The  notice  must  be  verified  either  by  the  lienor  or  by  his  legal  repre- 
sentative, agent  or  assignee.  If  it  is  verified  by  a  legal  representative, 
agent  or  assignee,  the  verification  should  give  the  authority  under  which 
such  verification  is  made.  The  lien  being  for  original  construction  or 
building  may  be  enforced  in  the  State  court. 
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To  THE  Clerk  of County  : 

Take  notice  that  I,  A.  B.,  residing  at ,  have  and 

claim  a  lien  against  the  vessel  [here  state  the  name  and  nature 
of  the  vessel  against  which  the  lien  is  claimed],  her  tackle, 
apparel  and  furniture^  and  as  a  basis  for  such  lien  do  state  the 
following  facts: 

I.  That  the  owner  of  such  vessel  is . .,  residing  at 

II.  That  the  debt  on  account  of  which  such  lien  is  claimed 
arose  upon  the  following  facts  [state  the  particulars  of  the  ac- 
count against  the  vessel  for  which  the  lien  is  claimed,  showing 
the  amount  due  for  labor  performed  and  materials  furnished 
in  building  and  constructing  the  vessel  and  a  copy  of  the  con- 
tract  if  there  was  one  in  writing], 

III.  That  the  amount  due  from  such  vessel  for  materials  [or 
laior  performed,  supplied,  furnished,  etc],  as  above  specified, 
is dollars. 

IV.  That  no  part  of  such  amount  has  been  paid,  and  that 
the  same  is  honestly  and  justly  due  to  the  above-named  lienor. 
[If  the  debt  is  based  upon  a  written  contract  a  copy  of  such  con* 
tract  must  be  attached  to  the  notice.] 

Dated ,1903. 


Lienor. 


[Add  verification  as  in  Form  N"o.  2.] 


Ho.  46. 
Assignment  of  Lien  on  Vessel. 

[Lien  Law,  §  34,  ante,  p.  188.] 

This  indenture,  made  the  ...  day  of  ,  1903,  be- 
tween A.  B.,  of  the of ,  county  of , 

State  of ,  party  of  the  first  part,  and  B.  C.  of  the  same 

place,  party  of  the  second  part,  witnesseth : 

Whereas,  the  party  of  the  first  part  filed  on  the  ...  day  of 
,  1903,  in  the  office  of  the  clerk  of  the  coonly  of 
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[and  in  the  office  of  the  State  comptroller,  if  against 

a  vessel  navigating  any  of  the  canals  or  lakes  of  the  State^,  a 

notice  of  a  lien  on  the  vessel ,  her  tackle,  apparel  and 

furniture,  for  the  sum  of dollars,  with  interest,  which 

lien  is  based  upon  the  following  described  debt  [state  particulars 
of  debt  as  in  notice  of  Men], 

[Follow  as  in  Form  No,  6,  inserting  the  proper  words  in 
^lace  of  the  words  therein  contained  not  applicable  to  a  lien 
on  vessels.] 


Ho.  47. 
Application  for  Warrant  to  Enforce  Lien  on  Vessel  —  State 

Conrt. 

[Code  Civ.  Proc.,  |  3420,  ante,   p.  189.] 

SupRSMB  Court,  County  of 


In  the  Matter 

of  the 

Application  for  a  Warrant  to  Seize  the  [atate 
name  of  vessel]  and  to  Sell  the  Same  for 
the  Satisfaction  of  the  Alleged  Claim  of 
A.  B.  against  such  Vessel. 


To  Hon.  J.  K.,  Justice  of  the  Supreme  Court  of  the  State  of 
New  York: 

The  application  of  A.  B.,  claiming  a  lien  against  the  vessel 
\here  state  name  of  vessel]  and  her  tackle,  apparel  and  furni- 
ture, respectfully  shows : 

I.  That  on  or  about  the  ...  day  of ,  1903,  the 

labor  and  materials  below  specified  were  furnished  and  per- 
formed for  the  use  of  the  vessel  [ship,  steamboat,  cancJ-boat, 
etc],  which  is  designated  by  the  name  of  [state  name  of  vessel], 
and  is  owned  by ,  residing  at 

Such  labor  and  materials  were  performed  and  furnished  pur- 
suant to  a  contract  made  with , ,  who  represented  and 
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was  the  agent  of  the  above-named  owner,  and  was  in  charge  of 
such  vessel. 

II.  That  such  labor  and  materials  consisted  of  the  following 
items:  [here  state  an  itemized  account  of  the  supplies  fur- 
nished or  labor  and  services  performed  for  which  the  lien  is 
claimed'\. 

III.  That  the  value  [or  the  price  agreed  to  be  paid  for]  of 

such  labor  and  materials  is    dollars ;  that  of  such 

amount  the  sum  of dollars  has  been  paid,  and  that 

there  is  now  justly  due  the  applicant,  over  and  above  all  pay- 
ments or  any  just  deduction,  the  sum  of dollars. 

IV.  [//  any  assignment  or  transfer  of  the  debt  has  been 
made  since  it  was  contracted  it  should  be  stated  in  the  applica- 
tion. If  the  applicant  is  not  the  original  lienor  the  source  from 
which  he  derived  his  interest  in  the  lien  should  be  specified.] 

V.  That  a  notice  of  the  lien,  founded  upon  the  debt  above 
mentioned,  was  filed  in  the  oflSce  of  the  clerk  of  the  county  of 

on  the  . . .  day  of ,  1903,  [and  if  the  lien 

is  claimed  against  a  vessel  navigating  the  canals  or  the  lakes  of 
the  State  the  application  should  also  state  that  a  notice  of  the, 
lien  was  filed  in  the  office  of  the  State  comptroller],  as  pre- 
scribed by  section  32  of  the  Lien  Law.  A  copy  of  such  notice 
is  annexed  to  this  application,  and  is  made  a  part  hereof. 

Wherefore,  The  applicant  respectfully  asks  that  a  warrant 
be  issued  to  the  sheriff  of  the  county  of ,  command- 
ing him  to  seize  and  safelv  keep  the  vessel  above  described,  her 
tackle,  apparel  and  furniture,  to  satisfy  the  claim  of  this  appli- 
cant, if  it  be  established  to  be  a  lien  upon  a  vessel  according  to 
law,  and  that  an  order  to  show  cause  be  granted  why  the  vessel 
seized  by  virtue  of  such  warrant  should  not  be  sold  to  satisfy  the 
claim  above  specified,  if  it  be  established  a  lien  upon  such  vessel 
in  proceedings  hereafter  taken. 

Dated ,1903. 


Lienor. 


[Verification  as  in  Form  No.  2.] 


Digitized  by  LjOOQ IC 


344  Forms. 

Ho.  48. 

Undertaking    to    Accompany    Application    for    Warrant    of 
Seizure   of  Vessel. 

[Code  Civ.  Proc.,  i  3421,  ante,  p.  190.] 

[Title  of  cause  as  in  preceding  form.] 

Whereas,  The  above-named  A.  B.  has  applied^  or  is  about 
to  apply,  for  a  warrant  for  the  seizure  of  the  vessel  [here  state 
name  of  vessel]  and  her  tackle,  apparel  and  furniture,  as  pro- 
vided by  article  4  of  chapter  22  of  the  Code  of  Civil  Procedure : 

Now,  THEREFORE,  the  imdersigucd  C.  D.  of ,  in  the 

county  of ,  State  of  New  York,  merchant,  and  E.  F. 

of ,  in  the  county  of ,. .,  and  State  aforesaid, 

merchant,  do  hereby  jointly  and  severally  undertake,  pursuant 
to  statute,  that  if  it  is  finally  adjudged  that  the  above-named 
applicant  is  not  entitled  to  a  warrant  for  the  seizure  of  such 
vessel,  her  tackle,  apparel  and  furniture,  that  they  will  pay  all 
costs  which  may  be  awarded  against  him,  not  exceeding  the  sum 

of dollars,  and  all  damages  which  may  be  sustained 

.by  reason  of  the  seizure  of  such  vessel  under  such  warrant  not 
to  exceed  the  sum  of  fifty  dollars. 

Dated ,  1903. 

C.  D., 

E.  F. 

State  of  New  York, 

County  of  ... . 

C.  D.  and  E.  F.,  who  are  named  in  and  who  executed  the 
foregoing  undertaking,  being  duly  sworn,  says  each  for  him- 
self, that  he  is  a  resident  of  the  State  of  New  York,  and  is  a 
freeholder  in  said  State,  and  is  worth  the  sum  of  [here  insert 
double  the  sum  specified  in  the  undertaking  as  a  limited  lia- 
bility] over  and  above  all  the  debts  and  liabilities  he  owes  or  has 
incurred,  and  exclusive  of  property  exempt  by  law  from  levy 
and  sale  under  an  execution. 
Subscribed  and  sworn  to  before  me, )  C.  D., 


'  >ss. 


this  ...  day  of ,  1903.  f  E.  P. 


:l 
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State  of  New  York,  ) 
County  of ,  ) 

On  this  . . .  day  of ,  1903,  before  me  personally 

came  A.  B.,  C.  D.  and  E.  F.,  to  me  known  to  be  the  persons 
described  in  and  who  executed  the  within  instrument,  and  who 
severally  acknowledged  that  they  executed  the  same. 

[Signature  and  official  title.ll 


No.  48. 
Warrant  for  Seizure  of  Teasel  to  Satisfy  Lien. 

[Code  Civ.  Proc,  S  3422,  ante,  p.  190.] 

To  THE  Sheriff  of  the  County  of [or  generally  to 

the  sheriff  of  any  county  of  the  State],  Greeting: 
Whereas,  A.  B.  has  this  day  presented  before  me  an  appli- 
cation, duly  verified,  exhibiting  an  account  of  his  claim  against 
the  vessel  [here  name  vessel],  and  whereby  it  appears  that  a  lien 
exists  upon  such  vessel,  her  tackle,  apparel  and  furniture  for  the 

sum  of dollars,  and  in  which  he  respectfully  asks  that 

a  warrant  be  issued  commanding  you  to  seize  and  safely  keep 
such  vessel,  her  tackle,  apparel  and  furniture  to  satisfy  such 
claim,  if  established  to  be  a  lien  upon  the  vessel  according  to 
law,  and  the  said  A.  B.  having  delivered  to  me  the  undertaking 
required  by  section  3421  of  the  Code  of  Civil  Procedure: 

You  are,  therefore,  commanded  to  seize  and  safely  keep  the 
vessel  [here  name  vessel],  her  tackle,  apparel  and  furniture,  to 
satisfy  such  claim,  if  established  to  be  a  lien  upon  such  vessel 
according  to  proceedings  hereafter  instituted  pursuant  to  title 
4  of  chapter  22  of  the  Code  of  Civil  Procedure;  and  to  make 
return  of  your  proceedings  under  this  warrant  within  ten  days 
after  you  have  made  such  seizure. 

Witness  my  hand  at  Chambers  in  the  city  of on  the 

...  day  of ,  1903. 


Justice  of  the  Supreme  Court. 
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Ho.  60. 

Order  to  Show  Came  why  Vettel  Seised  Should  not  be  Sold 

to  Satiify  Lien. 

[Code  Ctv.  Proc.,  S  3423,  ante,  p.  191.] 

At  a  Special  Term,  etc. 

[Title  as  in  Form  No.  44.] 

On  the  application  of  A.  B.  for  a  warrant  to  enforce  a  lien 
on  the  vessel  [here  state  name  of  vessel],  her  tackle,  furniture 
and  apparel,  and  to  collect  the  amount  of  such  lien,  a  copy  of 
which  is  hereto  annexed,  and  which  is  in  the  form  prescribed 
by  section  3420  of  the  Code  of  Civil  Procedure,  and  verified  as 
required  thereby,  and  on  motion  of  D.  F.,  attorney  for  the  lienor 
A.  B.,  it  is  hereby 

Ordered,   That ,  the  master  [or   other  person  in 

charge]  of  the  vessel  [here  name  the  vessel]  seized  by  virtue  of 

such  warrant,  and   ,  the  owner  of  such  vessel,  and 

,  the  person  to  whom  such  vessel  is  consigned   [if 

known],  show  cause  before  me  at  a  Special  Term  of  this  court 

[or  at  Chambers],  to  be  held  at  in  the  county  of 

on  the  ...  day  of  ,  1903,  at  

o'clock  in noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  why  the  above-named  Vessel,  her  tackle,  apparel  and  fur- 
niture, seized  by  virtue  of  such  warrant,  should  not  be  sold  to 
satisfy  the  claim  specified  in  the  annexed  application,  pursuant 
to  title  4  of  chapter  20  of  the  Code  of  Civil  Procedure. 

[A  copy  of  this  order  should  be  served  upon  the  master  of 
the  above-named  vessel  (or  other  person  in  charge)  at  the  time 
of  the  execution  of  the  warrant  for  the  seizure  thereof.  A  copy 
should  also  be  served  personally  upon  the  owner  and  consignee 
of  such  vessel.  If  such  owner  or  consignee  are  not  residents  of 
the  State  of  New  York,  such  service  may  be  made  by  mail,] 

Dated ,1903. 


Justice  of  the  Supreme  Court. 
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Ho.  61. 
Xotioe  of  Issuance  of  Warrant  to  be  Published. 

[Code  Civ.  Proc.,  §  3424,  ante,  p.  191.] 

[Title  as  in  Form  No.  44.] 

Notice  is  hereby  given  that  upon  an  application  made  by 
A.  B.,  as  prescribed  by  statute,  a  warrant  was  issued  on  the  . . . 
day  of ,  1903,  by  Hon.  J.  K.,  Justice  of  the  Su- 
preme Court  of  the  State  of  New  York,  for  the  seizure  and  safe 
keeping  of  the  vessel  [here  state  name  of  vessel],  her  tackle, 
apparel  and  furniture  to  satisfy  the  claim  of  A.  B.,  if  estab- 
lished to  be  a  lien  upon  such  vessel  by  law ;  that  the  amount  of 

such  claim  as  specified  in  such  warrant  is   dollars ; 

that  at  the  time  of  the  issuance  of  such  warrant  an  order  to  show 
cause  was  granted  by  the  aforesaid  Justice  of  the  Supreme  Court, 

directed  to ,  master  [or  other  person  in  charge  of 

such  vessel],  and ,  the  owner  thereof,  and  . .» , 

the  consignee  thereof ;  that  such  order  is  returnable  at  a  Special 
Term  of  the  Supreme  Court  [or  at  Chambers]  before  the  Hon. 

J.  K.,  Justice  of  the  Supreme  Court,  to  be  held  at 

in  the  city  of on  the day  of , 

1903. 

Dated, ,  1903. 

[Signature  of  applicant.'] 
[Signature  of  attorney.] 


Ho.  62. 

Order  for  Sale  of  Vessel  to  Satisfy  lien. 

[Code  Civ.  Proc.,  §  3426,  ante,  p.  193.] 

At  a  Special  Term,  etc. 

[Title  of  cause  as  in  Form  No.  47.] 

An  order  to  show  cause  having  been  granted  why  the  vessel 
[state  name  of  vessel]  seized  by  virtue  of  a  warrant  issued  on 

the day  of ,  1903,  should  not  be  sold  to 

satisfy  the  lien  specified  in  the  application  for  such  warrant  by 
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Hon.  J.  K.,  Justice  of  the  Supreme  Court,  and  such  order  hav 

ing  been  made  returnable  on  the  day  of  

1903,  at in  the  city  of ,  and  by  virtue 

of  such  order  the  following  persons  [state  names  of  persons 
who  appeared  to  contest  the  claim  of  the  lienor^  having  ap- 
peared at  such  time  and  place  and  contested  the  claim  of  the 
above-named  lienor,  and  having  presented  aflBdavits  controvert^ 
ing  the  material  allegations  contained  in  the  notice  of  lien  and 
application  for  a  warrant  by  the  lienor,  and  the  issues  so  raised 
having  been  tried  before  the  Hon ,  Justice  of  Su- 
preme Court  [or  before ,  referee  duly  appointed^, 

and  it  having  been  decided  by  such  justice  [or  referee]  that  the 
lien  of  such  lienor  is  valid,  and  that  by  virtue  of  such  lien  there 

is  now  due  to  the  lienor  the  sum  of dollars,  and  in 

addition  thereto  the  sum  of dollars  for  the  costs, 

disbursements  and  fees  attending  the  proceedings  instituted  fop 
the  enforcement  of  such  lien,  and  upon  motion  of  D.  F.,  attorney 
for  the  lienor. 

It  is  Herbbt  Ordered,  That ,  sheriff  of  the  county 

of [insert  name  of  sheriff  who  seized  the  vessel],  sell 

the.  vessel  [name  vessel]  and  her  tackle,  apparel  and  furniture 
to  satisfy  the  lien  of  such  lienor,  and  pay  all  costs  and  expenses 
necessarily  incurred  in  the  proceedings  instituted  as  prescribed 
by  title  4  of  chapter  22  of  the  Code  of  Civil  Procedure,  to  the 
amount  above  specified,  and  that  he  shall  make  a  return  to  me  of 
his  proceedings  hereunder,  and  that  after  deducting  the  neces- 
sary fees  and  expenses  of  seizing,  preserving,  watching  and  sell- 
ing such  vessel  pay  into  court  the  remaining  proceeds  of  the 
sale  of  such  vessel. 

Dated, ,  1903. 


•  •!• 


•f 


Jwtice. 
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No.  53. 
Order  to  Attend  Distribution  of  Proceeds. 

[Code  Civ.  Proc.,  §  3428,  antCy  p.  194.] 

[Title  of  cause  as  in  Form  Xo.  44.] 

An  order  having  been  granted  in  the  above  proceedings  for 
the  sale  of  the  vessel  [name  vessel]  and  her  tackle,  apparel  and 

furniture  to  satisfy  the  lien  of upon  such  vessel, 

and  pursuant  to  such  order ,  sheriff  of  the  county 

of ,  having  sold  such  vessel  and  her  tackle,  apparel 

and  furniture  in  the  manner  prescribed  by  law  for  the  sale  of 
personal  property  upon  execution  issued  out  of  a  court  of  record, 
and  return  of  his  proceedings  under  such  order  having  been 
made  by  him,  and  the  proceeds  of  the  sale  of  such  vessel  having 
been  paid  into  court, 

It  is  Hereby  Ordered,  That  all  persons  having  a  lien  upon 
such  vessel  by  virtue  of  article  2  of  the  Lien  Lavr,  as  enacted  by 
I<aws  of  1897,  chapter  418,  and  all  other  persons  interested 
therein,  including  the  master,  owner  and  consignee  thereof,  ap- 
pear before  me  [or  referee  appointed]  on  the day  of 

.,  1897,  at in  the  city  of ,  to 

attend  the  distribution  of  such  proceeds,  and  it  is  hereby 

Further  Ordered,  That  this  order  be  published  once  a  week 
for  three  successive  weeks  in  the ,  a  newspaper  pub- 
lished in  the  city  of [Such  order  should  be  pub- 

lished  in  the  same  newspaper  in  which  the  notice  of  seizure  was 
published,] 

Dated, ,  1903. 

Justice. 


Digitized  by  LjOOQ IC 


360  FoBMS. 

Ho.  54. 

Order  of  Distribution  of  Prooeeds. 

[Code  €iv.  Proc.,  |  3428,  ante,  p.  194.] 
At  a  Special  Term  of  the  Supreme  Court,  held  at  Su- 
preme Court  Chambers  in  the  city  of 

on  the day  of ,  1903. 

Present  —  Hon.  J.  K.,  Justice. 


In  the  Matter 

of  the 

Claims  of  A.  B.,  C.  D.,  and  E.  F.  against  the 
Vessel  [state  here  name  of  vessel}  and  Her 
Tackle,  Apparel,  and  Furniture,  and  the 
Proceeds  of  Sale  thereof  and  the  Contest 
in  Reference  thereto  by  L.  M.,  the  Owner 
of  Such  Vessel. 


The  issues  in  the  above-entitled  matter  between  the  above- 
named  claimants  and  the  contestant  having  come  regularly  cm 
for  trial,  and  a  trial  having  been  had,  and  the  justice  having 
rendered  his  decision  and  findings  of  fact  and  conclusions  of 
law  by  which  it  appears  that  the  vessel  [here  state  the  name  of 

vessel]  was  sold  by  the  sheriff  of  the  county  of   

under  the  order  of  sale  referred  to  in  such  findings  of  fact,  and 

such  sale  having  realized  the  sum  of dollars,  which 

amoimt  is  now  held  by  such  sheriff  subject  to  the  further  order 
of  such  justice,  now  on  motion  of  D.  F.,  attorney  for  A.  B., 
lienor  above  named,  it  is 

Ordered  and  Adjudged,  That  the  said  A.  B.  be  paid  by  such 
sheriff  out  of  the  proceeds  of  the  sale  of  such  vessel  the  sum 

of dollars,  and  his  costs  and  disbursements  in  the 

amount  of dollars  [follow  with  other  similar  direc- 

tions  as  to  payments  to  be  made  to  other  lienors  or  claimants]. 

Dated, ,  1903. 

Jtutice. 
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Ho.  65. 
Application  for  the  Discharge  of  Warrant  of  Seinre. 

[Code  Civ.  Proc.,  i  3435,  ante,   p.  196.] 

Supreme  Court,  County  op 


In  the  Matter 

of  the 

Application  of  A.  B.  for  the  Discharffe  of  a 
Warrant  of  Seizure  of  the  VesBef  [state 
name  of  vessel],  Her  Tackle,  Apparel,  and 
Furniture. 

J 

To  THE  Hon.  J.  K.,  Justice  of  the  Supreme  Court: 

I,  A.  B.,  oi  the  city  of ,  State  of  New  York,  the 

owner  [or  consignee,  agent,  master  or  other  person  having  an 
interest  therein]  of  the  vessel  [here  state  name  of  vessel]  which 
was  seized  by  virtue  of  a  warrant  issued  by  you,  together  with 
her  tackle,  apparel  and  furniture,  in  satisfaction  of  an  alleged 

lien  upon  such  vessel  claimed  by  C.  D.  of  the  city  of , 

to  the  sheriff  of  the  county  of on  the day 

of  ,  1903,  and  which  is  now  in  his  possession,  do 

respectfully  make  application  to  you  that  such  warrant  be  dis- 
charged upon  the  undertaking  attached  hereto  which  was  exe- 
cuted by ,  having  a  residence  in  the  city  of 

and  doing  business  at i  in  the  city  of , 

and ,  having  a  residence  in  the  city  of 

and  doing  business  at in  the  city  of , 

and  upon  giving  at  least  one  day^s  notice  to  the  above-named 
lienor,  or  his  attorney. 

Dated, ,  1903. 



Owner. 
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Ho.  66. 
Xotioe  of  Application  for  the  Discharge  of  Warrant. 

[Code  Civ.  Proc.,  S  3435,  ante,  p.  196.] 

[Title  as  in  preceding  form.] 
To  C.  D.,  Lienor,  or  D.  F.,  Attorney  for  C.  D.: 

Please  to  take  notice,  that  an  application  will  be  made  by  me 

to  the  Hon.  J.  K.,  Justice  of  the  Supreme  Court,  at , 

in  the  city  of ,  on  the day  of , 

1903,  for  an  order  discharging  the  warrant  issued  by  such  jus- 
tice to  the  sheriflf  of  the  county  of ,  and  by  virtue  of 

which  warrant  the  vessel   [state  name  of  vessel],  her  tackle, 

apparel  and  furniture  were  seized  on  the day  of , 

19. .,  upon  the  annexed  application  and  upon  an  undertaking 

executed  by [state  names,  residences  and  places  of 

business  of  proposed  sureties  upon  undertaking],  in  the  sum 
of dollars. 

Dated, ,  1903. 

Very  truly, 


Ko.  67. 

TTndertaking  to  Aooompany  Application  for  Discharge  of 
Warrant. 

[Code  Civ.  Proc.,  |  3436,  ante,  p.  197.] 

[Title  as  in  Form  No.  66.] 

Know  all  Men  by  these  Presents  :  That  we,  A.  B.,  owner 

of  the  vessel  [state  name  of  vessel],  residing  at ,  in 

the  city  of ,  and  M.  N.,  residing  at ,  in 

the  city  of ,  and  doing  business  at ,  in  the 

city  of ,  and  N.  0.,  residing  at ,  in  the 

city  of ,  doing  business  at ,  in  the  city  of 

,  are  hereby  held  and  firmly  bound  unto  C.  D.,  his 

executors,  administrators  and  assigns  in  the  sum  of 

dollars,  lawful  money  of  the  United  States,  for  which  payment 
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well  and  truly  to  be  made  we  bind  ourselves,  our  and  each  of  our 
heirs,  executors  and  administrators,  jointly  and  severally,  by 
these  presents. 

Signed  and  sealed  on  the day  of ,  1903. 

Whereas,  The  sherifiE  of  the  county  of has  seized 

the  vessel  [state  name  of  vessel],  her  tackle,  apparel  and  fur- 
niture by  virtue  of  a  warrant  issued  on  the  application  of  A.  B., 
claiming  to  have  a  lien  thereon  under  the  provisions  of  article  2 
of  the  Lien  Law  (L.  1897,  chap.  418) : 

Now,  Therefore,  the  condition  of  this  obligation  is  such  that 
if  the  obligors  above  named  pay  the  amount  of  all  claims  and 
demands  which  shall  be  established  to  be  due  to  A.  B.,  or  to 
have  been  a  subsisting  lien  on  the  vessel  at  the  time  of  the  issue 
of  such  warrant  pursuant  to  such  statute,  then  this  obligation 
is  void ;  otherwise  to  remain  in  full  force  and  virtue. 

A.  B.,  [l.  s.] 
M.  N.,  [L.S.] 
N.  0.      [L.S.] 

[Justification  and  acknowledgment  as  in  Form  No.  48.] 


No.  58. 
Order  for  Discharge  of  Warrant. 

[Ckxie  Civ.  Proc.,*  §  3437,  ante,  p.  197.] 

[Title  of  cause  as  in  Form  No.  54.] 

Upon  the  annexed  application,  made  by  A.  B.,  owner  [con- 
stance,  agent,  master  of  or  other  persons  having  an  interest 
therein]  of  the  vessel  [state  name  of  vessel]  for  the  discharge  of 
the  warrant  for  the  seizure  of  such  vessel,  her  tackle,  apparel 

and  furniture,  issued  on  the day  of ,  1903, 

and  upon  the  execution,  approval  and  delivery  of  a  good  and 
sufficient  undertaking  to  C.  D.,  the  lienor,  claiming  a  lien  against 
such  vessel,  her  tackle,  apparel  and  furniture,  and  upon  the  pay- 
ment of  the  fees  of  the  sheriff  upon  the  seizure  and  detention 

of  the  vessel  taxed  at  the  sum  of dollars,  and  upon 

motion  of  F.  D.,  attorney  for  A.  B., 
23 
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It  is  Hebebt  Ohdered,  That  the  warrant  for  the  ceizure  of 
such  vessel^  her  tackle,  apparel  and  furniture,  be  discharged, 
and  that  no  further  proceedings  against  the  vessel  seized  by 
virtue  thereof  shall  be  had  under  title  4,  chapter  22,  of  the  Code 
of  Civil  Procedure,  founded  upon  any  demand  claimed  by  the 
above-named  C.  D.  which  is  secured  by  such  undertaking. 

Dated, ,  1903. 


No.  59. 


Complaint  —  Action  upon  ITndertaking  Oiven  for  Sisoharge  of 

Warrant. 

[Code  Civ.  Proc.,  i  343S,  ante,  p.  IDS.] 

Supreme  Court,  County  of 


C.  D.,  Plaintiff, 
A.  B.,  M.  N.   and  N.  O.,  Defendants. 


The  plaintiff  complains  and  alleges: 

I.  That  the  plaintiff  now  is,  and  has  been  for  many  years  last 
past,  engaged  in  the  business  of  [state  nature  of  business'l  in 
the  city  of ,  State  of  New  York. 

II.  That,  as  the  plaintiff  is  informed  and  believes,  the  defend- 
ant A.  B.  was  the  owner  of  the  canal-boat at  ttie 

several  times  hereinafter  named,  and  that  such  canal-boat  is  a 
steam  canal-boat  or  vessel  used  in  the  navigation  of  the  lakes, 

rivers  and  canals  of  this  State;  that  one  J.  P.,  of , 

in  the  county  of ,  State  of  New  York,  was  a  con- 
tractor, builder  or  repairer  of  such  boat;  that  said  J.  P.,  on  the 
day  of ,  1903,  contracted  a  debt  to  the  plain- 
tiff within  this  State  on  account  of  work  done  and  materials 
furnished  in  this  State  for  the  repair,  fitting,  furnishing  or 
equipping  of  said  vessel  or  canal-boat,  which  said  work  and 
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materials  were  of  the  value  of  $ ,  and  that  there  waa 

justly  due  the  plaintiff  upon  said  account  on  the day  of 

,  1903,  the  sum  of  $ over  and  above  all 

payments  and  just  deductions. 

III.  The  plaintiff  further  shows  that  on  the  day  of 

,  1903,  and  within  thirty  days  after  the  debt  above 

mentioned  was  contracted,  the  said  plaintiff  filed  a  notice  of 

lien  in  the  county  clerk's  oflSce  of  the  county  of , 

and  a  copy  thereof,  duly  certified  by  the  county  clerk  of  the 

county  of ,  was  filed  in  the  office  of  the  Comptroller 

of  the  State  on  the day  of ,  1903. 

IV.  That  such  notice  of  lien  contained  the  name  of  the  vessel^ 
the  name  of  the  owner,  the  particulars  of  the  debt,  and  a  state- 
ment of  the  amount  claimed  to  be  due  from  such  vessel,  and 
was  verified  by  the  lienor  to  be  true  and  correct.  A  copy  of  such 
notice  is  attached  to  this  complaint,  and  is  hereby  made  a  part 
hereof. 

V.  That  on  the day  of ,  1903,  the  itbove- 

named  plaintiff,  pursuant  to  title  4,  chapter  22,  of  the  Code  of 
Civil  Procedure,  applied  to  the  Hon.  J.  K.,  Justice  of  the  Su- 
preme Court  of  the  State  of  New  York,  for  a  warrant  to  enforce 
such  lien,  and  to  collect  the  amount  thereof;  that  such  applica- 
tion was  in  writing,  duly  verified  by  the  plaintiff,  and  exhibited 
by  whom  and  when  such  debt  was  contracted,  and  for  what 
vessel,  the  items  composing  such  debt,  the  amount  claimed,  and 
that  the  same  was  justly  due  to  the  plaintiff  over  and  above  all 
payments  and  just  deductions,  and  the  time  and  place  where  the 
notice  of  lien  was  filed. 

VI.  That  thereupon  the  said  Justice  of  the  Supreme  Court 

issued  a  warrant  to  the  sheriff  of  the  county  of  ,. 

commanding  him  to  seize  and  safely  keep  such  vessel,  her  tackle, 
apparel  and  furniture  to  satisfy  such  lien,  if  established  to  be 
a  subsisting  lion  according  to  law,  and  to  make  return  of  his 

proceedings  under  such  warrant  to  such  justice  upon  the 

day  of ,  1903 ;  that  in  pursuance  of  such  warrant  the 

sheriff  executed  the  same  and  seized  the  said  vessel  as  therein 
directed  on  the  .......  day  of ,  1903. 
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VII.  That  thereupon  A.  B.,  the  owner  of  such  vessel  on  the 

day  of ,  1903,  and  before  any  order  for  the 

sale  of  such  vessel  was  made,  applied  to  such  justice  for  an  order 
to  discharge  such  warrant  and  thereupon  the  said  A.  B.  and  the 
other  defendants  herein,  viz.,  M.  N.  and  N.  0.,  duly  executed 
and  delivered  to  such  justice  a  bond  to  the  above-named  lienor, 
the  plaintiff  herein,  who  applied  for  such  warrant.  A  copy  of 
such  undertaking  is  hereto  annexed  and  made  a  part  of  this 
complaint.  By  such  undertaking  the  above-named  defendants 
jointly  and  severally  bound  themselves  to  pay  the  plaintiff  the 

sum  of dollars  subject  to  the  condition  expressed  in 

such  bond,  and  that  thereupon  such  warrant  was  discharged. 

VIII.  That  the  conditions  of  such  bond  have  been  broken  by 
the  defendants  inasmuch  as  no  part  of  such  lien  has  been  paid 
since  the  execution  of  such  undertaking ;  and  that  suc4i  lien  was 
a  subsisting  lien  upon  such  vessel,  and  that  the  whole  amount 
thereof  is  now  due  to  the  plaintiff,  with  interest  thereon  from 
the  . . day  of ,  1903, 

Wherefore,  The  plaintiff  demands  judgment  against  the  de- 
fendants for  the  said  sum  of dollars,  with  interest 

thereon  from  the   day  of   ,  1903,  together 

with  the  costs  of  the  proceedings  for  the  enforcement  of  his  lien, 
as  prescribed  by  section  3439  of  the  Code  of  Civil  Procedure, 
together  with  the  costs  and  allowances  in  this  action. 

f 

Plaintiffs  Attorney. 
[Verification  as  in  Form  No.  45.] 


No.  60. 
Hotioe  of  Lien  upon  Monument  or  Gravestone. 

[Lien  Law,  §  41,  a/nte,  p.  202.] 

To  ,  Superintendent  of  Cemetery, 

AND  TO  .Whomsoever  it  May  Concern: 

Sir. —  Take  notice,  that  I,  A.  B.,  residing  at , 

claim  a  lien  upon  the  monument  [gravestone,  inclosure  or  other 


Digitized  by  LjOOQ IC 


Forms.  357 

stnicture]  hereinafter  described,  which  is  based  upon  the  fol- 
lowing facts : 

I.  That  on  or  about  the day  of ,  19 . .,  an 

agreement  was  made  by  me  with for  the  sale  and 

erection  of  a  monument  [gravestone,  inclosure  or  other  struc- 
ture], to  be  erected  in cemetery  [or  burial  ground}. 

II.  That  such  monument  [gravestone,  inclosure  or  other  struc- 
ture] was  of  tiie  following  kind  and  nature  [here  insert  de- 
scription of  monument,  gravestone,  inclosure  or  other  structure 
on  account  of  which  the  lien  is  claimed], 

III.  That  the  amount  agreed  to  be  paid  for  such  monunient 
[gravestone,  inclosure  or  other  structure],  and  the  erection 
thereof,  was dollars. 

IV.  That  of  such  agreed  price  there  remains  unpaid  the  sum 
of dollars. 

V.  That  such  monument  [gravestone,  inclosure  or  other  struc- 
ture] was  erected  upon  a  plot  in  such  cemetery  [or  burial 
ground],  described  as  follows:  [here  describe  the  plot  upon 
which  the  monument,  gravestone,  inclosure  or  other  structure 
was  erected]. 

Dated, ,  1903. 


State  of  New  York,  )  ^^  . 

County  of ,    » 

A.  B.,  being  duly  sworn,  deposes  and  says  that  he  is  the  lienor 
mentioned  in  the  foregoing  notice  of  lien;  that  he  has  read  such 
notice  and  knows  the  contents  thereof;  that  the  statements 
therein  contained  are  true  to  his  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true. 

A.  B. 
Subscribed  and  sworn  to  before  me,  ) 

this day  of ,  1903.        I 
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Ho.  61. 


Complaint  in  an  Action  to  Enforce  a  Lien  npon  Konnment  or 

Oravestone. 

[Lien  Law   (L.  1897,  chap.  418),  f  42,  onto,  p.  203.] 

Court,  County  of 


JOHN  N.  BOSTWICK,  PUintiff, 
SIMEON   BOLIVAR,   Defendant. 


The  plaintiff  complains  and  alleges: 

I.  That  at  the  times  hereinafter  mentioned  the  plaintiff  was 
a  dealer  in  monuments,  gravestones  and  other  cemetery  struc- 
tures, doing  business  in  the  city  of  Amsterdam  and  county  of 
Montgomery. 

II.  That  on  or  about  the  10th  day  of  June,  1903,  such  plain- 
tiff entered  into  an  agreement  with  the  above-named  defendant 
whereby  he  agreed  to  sell  a  certain  monument  [gravestone  or 
other  structure]  of  the  following  description,  to  wit:  [describe, 
monument,  gravestone  or  other  structure] ,  and  to  erect  the  same 

upon  a  lot  or  plot  of  ground  in  the cemetery  [or 

burial  ground],  situated  in  the  city  [town  or  village]  of , 

county  of 

III.  That  pursuant  to  such  agreement  the  above-described 
monument  was  sold  and  delivered,  and  erected  in  such  cemetery 
[or  burial  ground]  on  or  about  the  18th  day  of  June,  1903,  upon 
a  lot  or  plot  in  such  cemetery  [or  burial  ground]  described  as 
follows:  [here  describe  the  lot  or  plot  by  metes  and  bounds,  or 
in  such  other  way  as  will  be  sufficient  for  identification], 

IV.  That  by  the  terms  of  such  agreement  the  price  to  be  paid 
for  such  monument  [gravestone  or  other  structure],  and  for  its 

erection  in  such  cemetery  [or  burial  ground],  was 

dollars,  of  which  amount  the  sum  of dollars  has 
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been  paid,  and  there  is  now  due  this  plaintiff  from  the  above- 
named  defendant  because  of  the  sale  and  erfeetion  of  such  monu- 
ment [gravestone  or  other  structureli  the  sum  of '. . 

dollars,  with  interest  from  the  18th  day  of  June,  1903. 

V.  That  pursuant  to  section  41  of  the  Lien  Law  of  the  State 
of  Xew  York  (L.  1897,  chap.  418)  a  notice  of  lien  was  filed 

with ,  the  superintendent  of  the cemetery 

[or  burial  ground'\  upon  the  1st  day  of  July,  1903,  a  copy  of 
which  notice  is  hereto  annexed  and  made  a  part  of  this 
complaint. 

VI.  That  pursuant  to  such  section  a  copy  of  such  notice  was 
served  personally  [or  by  mail]  upon  the  above-named  defendant, 
and  upon  the  following-named  persons,  who  by  the  records  in 
the  oflBce  of  the  superintendent  of  such  cemetery  appear  to  be 
the  owners  of  the  lot  or  plot  upon  which  such  monument  [grave- 
stone or  other  structure]  was  erected. 

Wherefore,  the  plaintiff  demands  judgment  against  such  de- 
fendant for  the  sum  of dollars,  with  the  costs  of  this 

action,  and  that  he  be  authorized  by  such  judgment  to  remove 
such  monument  [gravestone  or  other  structure]  from  the  above- 
named  cemetery  [or  burial  ground],  and  to  sell  the  same  at 
public  auction  to  satisfy  the  amount  of  such  judgment,  pursuant 
to  section  42  of  the  Lien  Law  (L.  1897,  chap.  418). 


Plaintiifs  Attorney. 
[Add  verification  as  in  Form  No.  45.] 


No.  62. 
Judgment  in  an  Action  to  Enforce  a  Lien   on  Konnment  or 

Oravestone. 

[Lien  Law  (L.  1897,  chap.  418),  §§  42,  43,  ante,  p.  204.] 

[Title  of  catise.] 

The  issues  in  the  above-entitled  action  having  been  tried  at  a 

trial  term  of  this  court  before  Hon and  a  jury,  at 

the  courthouse  in  the  city  of on  the day  of 
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,  1903,  and  the  jury  having  rendered  a  verdict  in 

favor  of  the  plaintiff  herein,  and  against  the  defendant  for  the 

sum  of dollars,  and  by  such  verdict  the  lien  of  the 

plaintiff  against  the  monument  described  in  the  complaint  ia 

this  action  being  established,  now,  on  motion  of , 

attorney  for  the  plaintiff,  it  is  hereby 

Orderbd  and  Adjudged,  That  John  N.  Bostwick,  the  plain- 
tiff, recover  of  Simeon  Bolivar  the  sum  of dollars, 

the  amount  of  such  verdict,  and  the  costs  and  disbursements  of 

this  action,  in  the  sum  of  dollars,  as  heretofore 

taxed,  amounting  in  all  to  the  sum  of dollars,  and 

it  is  hereby  further 

Ordebed  and  Adjudged,  That  the  plaintiff  John  N.  Bostwick 
be  and  he  is  hereby  authorized  to  remove  from  the  following 

described  lot  or  plot  in  the cemetery  at , 

county  of ,  to  wit :  [here  describe  lot  or  plot  in  ceme^ 

tery  as  contained  in  the  corrfplaint^y  a  monument  [gravestone 
or  other  structure^  erected  thereon  by  him  for  the  defendant^ 
Simeon  Bolivar,  and  which  monument  is  described  as  follows: 
[here  describe  monument,  gravestone  or  other  structure']  and  to 
sell  such  monument  [gravestone  or  other  structure]  at  public 
auction  to  satisfy  the  amount  of  this  judgment  and  the  expenses 
of  the  removal  and  sale  thereof,  provided,  however,  that  the 
expense  of  such  removal  shall  not  exceed  [fifty  dollars  if  a 
monument  and  ten  dollars  if  a  pravestone,  inclosure  or  other 
structure], 

[Enter.]  , 

Judge  [or  Justice]. 

Ho.  63. 

Hotioe  of  Sale  of  Konnment  or  Oravestone  Pumiant  to 

Judgment. 

[Lien  Law  (L.  1897,  chap.  418),  §  42,  ante,  p.  203.] 

Take  Notice,  That  by  virtue  of  a  judgment  against  Simeon 

Bolivar,  of ,  obtained  in  the Court,  at  a 

term. thereof,  held  on  the day  of ,  1903,  and 
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entered  in  the  oflBce  of  the on  the day  of 

,  1903,  I  will  expose  for  sale  at  public  auction  at 

in  the  city  of ,  county  of , 

on  the day  of ,  1903,  at  12  m.,  the  following 

described  monument  [gravestone  or  other  8tructure'\ :  [describe 
monument,  gravestone  or  other  structure  to  be  sold^  to  satisfy 
the  amount  of  such  judgment  and  the  costs  and  expenses  of  the 
sale  and  removal  of  such  monument  [gravestone  or  other 
structure^. 

Dated, ,  1903. 

JOHN  N.  BOSTWICK. 


No.  64. 
Hotice  of  Sale  —  Enforcement  of  Lien  on  Personal  Property. 

[Lien  Law  (L.  1897,  chap.  418),  $  81,  ante,  p.  228]. 

To  [owner  of  personal  property  to  be  sold] : 

Take  Notice,  That  I,  A.  B.,  have  a  lien  against  personal 
property  now  in  my  possession  and  belonging  to  you  of  the  fol- 
lowing description:  [describe  personal  property  to  be  sold  by 
virtue  of  the  lien]. 

That  such  lien  is  claimed  because  of  services  rendered,  as 
follows:  [state  nature  of  the  debt  or  agreement  under  which  the 
lien  arose,  with  an  itemized  statement  of  the  claim]. 

That  the  estimated  value  of  the  property  above  described, 
against  which  the  lien  is  claimed,  is dollars. 

That  the  amount  of  the  lien  claimed  against  such  property  at 
the  date  of  this  notice  is dollars. 

You  are  hereby  required  to  satisfy  such  lien  and  pay  the 

amount  thereof  to  me  on  or  before  the day  of , 

1903.  [Such  date  must  be  not  less  than  ten  days  from  the 
service  of  the  notice.] 

If  such  lien  is  not  satisfied  and  the  amount  thereof  paid  to 
me  on  or  before  such  date,  the  personal  property  above  described 
will  be  sold  by  me  at  public  sale  to  the  highest  bidder  at  [state 
place  of  sale],  on  the day  of ,  1903,  as  pro- 
vided by  article  VII  of  the  Lien  Law  (L.  1897,  chap.  418). 
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[//  the  lien  is  based  upon  an  agreement  which  calls  for  the 
continuous  care  of  property,  and  the  lienor  is  entitled  to  re- 
ceive all  sums  which  may  accrue  under  the  agreement  after  the 
notice  is  served  and  prior  to  payment  or  a  sale  of  the  property, 
the  notice  should  contain  a  statement  that  such  additional  sum 
is  demanded.'\ 

Dated, ,  1903. 


"i"- 


Lienor. 
State  of  New  York, 

County  of  ... . 

A.  B.,  being  duly  sworn,  deposes  and  says  that  he  is  the  lienor 
named  in  the  foregoing  notice;  that  he  has  read  such  notice  and 
knows  the  contents  thereof;  that  the  lien  claimed  therein  upon 
the  personal  property  therein  described  is  a  valid  one;  that  the 
debt  upon  which  such  lien  is  founded  is  due,  and  no  part  thereof 
has  been  paid;  that  the  facts  stated  in  such  notice  are  true  to 
the  best  of  his  knowledge  and  belief. 

A.  B. 
Subscribed  and  sworn  to  before  me,  ) 

this day  of ,  1903.       ) 


Ho.  65. 
Hotioe  of  Sale  of  Personal  Property  to  be  Published. 

[Lien  Law    (L.  1897,  chap.  418),  §  82,  ante,  p.  230.] 

Take  Notice,  That  by  virtue  of  a  lien  held  by  me  against  the 
following-described  personal  property  [describe  personal  prop- 
erty  to  be  soZd],  belonging  to  [state  name  and  residence  of 
owner]  and  now  in  my  possession,  I  will  sell  such  personal  prop- 
erty at  public  auction  to  the  highest  bidder,  to  satisfy  such  lien, 

at  [state  place  of  saW]   ,  on  the day  of 

,1903. 

Dated ,  1903.  A.  B. 
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No.  66. 
Notice  of    Snrplus  Held  by  Lienor. 

[Lden  Law,  f  84,  ante,  p.  231.] 
To  C.  D.,  Owner: 

Please  to  Take  Notice,  That  pursuant  to  a  notice  of  sale 
hitherto  served  upon  you  as  prescribed  by  section  81  of  the  Lien 
Law,  I  have  caused  the  articles  specified  in  such  notice  of  sale 
to  be  sold  at  public  auction  to  the  highest  bidder.    That  by  such 

sale  there  was  realized  the  sum  of dollars;  that  the 

expense  of  advertising  such  sale  was dollars ;  that 

the  expense  of  the  sale  was dollars,  and  that  after 

deducting  such  expenses  and  satisfying  my  lien  there  remains  in 

my  hands  a  balance  of dollars,  which  is  held  by  me 

subject  to  your  demand  or  the  demand  of  your  assignee  or  legal 
representative. 

Dated, ,  1903.  A.  B., 

Lienor. 


No.  67. 
Affidavit  to  be  Filed  by  Lienor  upon  Depositing  Snrplns. 

[Lien  Law,  f  84,  ante,  p.  23L] 

State  of  New  York,  ) 

County  of ,  J 

A.  B.,  being  duly  sworn,  deposes  and  says,  that,  having  a  lien 
upon  the  following-described  personal  property :  [describe  profh 
erty],  belonging  to  [state  name  and  residence  of  owner],  for 
[state  services  or  debt  on  account  of  which  the  lien  arose],  in 

the  sum  of dollars,  he  sold  such  personal  property 

at  public  auction  to  the  highest  bidder,  on  the day  of 

,  1903,  at ,  in  the  city  of , 

State  of  New  York. 

That  the  articles  so  sold  brought  the  following  prices :  [state 
in  detail  the  prices  received  for  each  article] ;  that  the  total 
amount  received  from  such  sale  was dollars;  that  the 


Digitized  by  LjOOQ IC 


364  Forms. 

expense  of  advertising  such  sale  was dollars^  and 

the  expense  of  the  sale  was dollars. 

That  after  satisfying  my  lien  as  above  mentioned  and  paying 
the  expenses  of  advertisement  and  sale^  there  remains  in  my 
hand^  a  surplus  of dollars. 

That  a  notice  of  such  sale  was  duly  served,  as  prescribed  by 

section  81  of  the  Lien  Law,  upon ,  the  owner  of  such 

articles,  personally   ^or  by  mail],  upon  the   day  of 

,  1903.    A  copy  of  such  notice  is  hereto  annexed  and 

filed  herewith. 

That  such  sale  was  duly  advertised  by  publication  of  a  notice 

thereof  in  the ,  a  newspaper  published  in  the 

of  ,  once  a  week  for  two  consecutive  weeks  [or 

posted  in  six  or  more  conspicuous  places,  if  no  newspaper  is  pub^ 
lished  in  the  town  where  the  sale  took  place],  as  prescribed  by 
section  82  of  the  Lien  Law.  A  copy  of  such  notice  of  sale  is 
hereto  annexed  and  filed  herewith. 

That  a  notice  that  the  balance  of  the  proceeds  of  such  sale 
was  held  by  me,  subject  to  the  demands  of  the  owner,  was  served 

personally  upon  such  owner  [or  by  mail],  on  the day  of 

,1903. 

That  such  owner,  his  assignee  or  legal  representative  did  not, 
within  thirty  days  from  the  day  of  such  sale,  nor  has  not,  to  the 
present  time,  claimed  and  applied  for  the  balance  so  held  by  me. 

;  A.  B. 

Subscribed  and  sworn  to  before  me,   } 
this day  of ,  1903.        I 


Ho.  68. 
Chattel  Kortgage. 

Where  filed. —  Mortgage  or  true  copy  must  be  filed  hi  town  or  eity 
where  mortgagor  resides  at  time  of  execution  thereof,  unleas  he  is  a 
nonresident;  if  a  nonresident  of  the  State,  instrument  must  be  filed  in 
the  city  or  town  where  chattels  are  located.    It  must  be  filed  as  follows : 

In  Borongh  of  Brooklyn,  in  register's  office  of  Kings  connty. 
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In  borough  of  Queens,  in  office  of  clerk  of  Queens  county. 

In  borough  of  Richmond,  in  office  of  clerk  of  Richmond  coimty. 

In  borough  of  Manhattan  and  the  Bronx,  in  office  of  register  of  county 
of  New  York. 

In  other  cities  and  towns,  in  office  of  city  clerk  or  town  clerk,  unless 
there  is  a  coimty  clerk's  office  in  the  city  or  town,  in  which  case  it  must 
be  filed  therein. 

Partnership  mortgage  must  be  filed  in  the  city  where  each  mortgagor 
resides. 

Mortgage  of  canal-boat,  tug,  scow  or  other  craft,  must  be  filed  with 
the  State  Comptroller. 

Beftling. —  Mortgage  void  if  copy  of  instrument,  or  statement  of 
contents,  is  not  refiled  within  thirty  days  next  preceding  expiration  of 
term  of  one  year  from  filing.  Must  be  refiled  in  city  or  town  where 
mortgagor  then  resided.  In  city  of  New  York  (Greater  New  York) 
infitrument  must  be  refiled  in  same  office  where  original  was  filed. 
Lien  Law,  {{92,  95,  ante,  pp.  256-269. 

Know  all  Mbn  by  These  Presents,  That  I, 

now  residing  at  No ,  in  the  city  and  county  of 

Xcw  York,  party  of  the  first  part,  for  securing  the  payment  of 
the  money  hereinafter  mentioned,  and  in  consideration  of  the 

sum  of  one  dollar  to  me  duly  paid  by ,  party  of  the 

second  part,  at  or  before  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  Jiereby  acknowledged,  have  bar- 
gained and  sold,  and  by  these  presents  do  grant,  bargain  and 
sell  unto  the  said  party  of  the  second  part  one  ebony  piano,  and 
all  and  singular  the  other  goods  and  chattels,  mentioned  in  the 
schedule  hereto  annexed,  and  now  in  my  dwelling-house  [store 

or  place  of  business]  at  No ,  in  said  city  and  county 

of  New  York. 

To  Have  and  to  Hold,  all  and  singular  the  goods  and 
chattels  above  bargained  and  sold,  or  intended  so  to  be,  unto  the 
said  party  of  the  second  part,  his  executors,  administrators  and 

assigns  forever.    And  I, ,  the  said  party  of  the  first, 

for  myself,  my  heirs,  executors  and  administrators,  all  and 
singular  the  said  goods  and  chattels  above  bargained  and  sold 
unto  the  said  party  of  the  second  part,  his  heirs,  executors,  ad- 
ministrators and  assigns,  against  me,  ihe  said  party  of  the  first 
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part,  and  against  all  and  every  person  or  persons  whomsoever, 
shall  and  will  warrant,  and  forever  defend.  Upon  con- 
dition, that'  if  I, ,  the  said  party  of  the  first  part, 

shall  and  do  well  and  truly  pay  iinto  the  said  party  of  the  second 
part,  his  executors,  administrators  or  assigns,  the  just  and  full 

sum  of dollars  [here  state  the  indebtedness,  and  if 

secured  by  a  promissory  note,  state  that  fact  and  when  same 

will  become  due],  on  the day  of ,  1903,  with 

interest  from  the day  of ,  1903,  then  these 

presents  shall  be  void. 

And  I, ,  the  said  party  of  the  first  part,  do  for 

myself,  my  executors,  administrators  and  assigns,  covenant  and 
agree  to  and  with  the  said  party  of  the  second  part,  his  exec- 
utors, administrators  and  assigns,  that  in  case  default  shall  be 
made  in  the  payment  of  the  said  sum  above  mentioned  [at  the 
time  and  in  the  manner  above  stated],  then  it  shall  and  may 

be  lawful  for,  and  I, ,  the  said  party  of  the  first  part, 

do  hereby  authorize  and  empower  the  said  party  of  the  second 
part,  his  executors,  administrators  and  assigns,  with  the  aid  and 
assistance  of  any  person,  to  enter  my  dwelling-house,  store  and 
other  premises,  and  such  other  place  or  places  as  the  said  goods 
or  chattels,  are,  or  may  be  placed  and  take  and  carry  away  the 
said  goods  and  chattels,  and  to  sell  and  dispose  of  the  same  for 
the  best  price  they  can  obtain;  and  out  of  the  money  arising 
therefrom,  to  retain  and  pay  the  said  sum  above  mentioned,  to 

wit,  the  sum  of dollars,  and  all  charges  touching  the 

same;  rendering  the  overplus  (if  any)  unto  me  or  to  my  exec- 
utors, administrators  or  assigns.  And  until  default  shall  be 
made  in  the  payment  of  the  said  sum  of  money  I  am  to  remain 
and  continue  in  the  quiet  and  peaceable  possession  of  the  said 
goods  and  chattels,  and  the  full  and  free  enjoyment  of  the  same. 

If  the  avails  of  said  property  shall  not  be  suflBcient  to  pay 
and  discharge  said  debt,  with  interest,  costs  and  charges,  I,  said 

,  party  of  the  first  part,  hereby  agrees  to  pay  the 

deficiency,  with  interest 

[The  following  clause  is  sometimes  inserted  in  a  chattel 
mortgage.] 
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If  said ,  party  of  the  second  part,  shall,  at  any 

time,  deem  the  property  unsafe,  or  the  debt  insecure,  it  shall  be 
lawful  for  him  to  take  possession  thereof,  and  sell  the  same, 
and  apply  the  proceeds  or  avails  thereof  to  the  payment  of  the 
indebtedness  aforesaid,  after  deducting  all  legitimate  and  neces- 
sary expenses  for  the  sale  and  keeping  thereof,  as  hereinbefore 
provided. 

In  Witness  Whereof,  I, ,  the  said  party  of  the 

first  part,  have  hereunto  set  my  hand  and  seal  the day 

of  September,  1903. 

[seal.] 

Sealed  and  delivered  in  ) 

presence  of f 

[Acknowledgment  as  in  Form  No.  6,] 


Ho.  69. 
Aflrigniiient  of  Chattel  Kortgage. 

This  Indenture,  made  this day  of ,  1903, 

between  A.  B.  of ,  party  of  the  first  part,  and  C.  D. 

of ,  party  of  the  second  part,  wiinesseih: 

Whereas,  The  party  of  the  first  part  is  now  in  possession, 

and  the  owner  of  a  chattel  mortgage,  bearing  date , 

1903,  which  mortgage  was  executed  by  E.  F.  of , 

upon  certain  property  mentioned  therein;  and  was  filed  in  the 

oflSce  of on  the day  of ,  1903, 

at o'clock  . .  M.,  a  copy  of  which  chattel  mortgage  is 

hereto  annexed: 

Now,  Therefore,  The  said  party  of  the  first  part,  in  con- 
sideration of  the  sum  of dollars  to  him  in  hand  paid, 

the  receipt  of  which  is  hereby  acknowledged,  by  the  said  party 
of  the  second  part,  has  sold,  assigned  and  transferred  to  such 
party  of  the  second  part  the  above-mentioned  chattel  mortgage, 
with  the  debt  thereby  secured  and  all  sums  due  and  to  grow  due 
thereon.  And  the  party  of  the  first  part  hereby  covenants  that 
there  is  now  due  on  said  mortgage  the  sum  of dollars. 
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In  W1TNB88  Wherbof^  the  said  party  of  the  first  part  has 

hereunto  set  his  hand  and  seal  the day  of , 

1903.  A.  B.     [l,  8.] 

[Acknowledgment  as  in  Form  No.  7.] 


Vo.  70. 
Power  of  Attorney  to  Forcloie  a  Chattel  Mortgage. 

I,  A.  B.y  do  hereby  nominate  and  appoint  C.  D.  my  lawful 
attorney,  for  me  and  in  my  name  to  take  possession  of  the  per- 
sonal property  described  in  the  within  true  copy  of  a  chattel 
mortgage,  the  original  of  which  was  filed  pursuant  to  law  in  the 

oflSce  of ,  on  the day  of ,  1903, 

and  to  foreclose  such  mortgage  by  a  sale  of  such  personal  prop- 
erty, according  to  the  power  therein  contained,  and  I  authorize 
the  said  C.  D.,  as  my  attorney,  to  do  all  acts  for  me  and  in  my 
behalf  which  I  could  lawfully  do  by  virtue  of  such  mortgage, 
and  for'  that  purpose  to  procure  the  aid  and  assistance  of  any 
person. 

And  I  also  covenant  with  the  said  C.  D.  that  the  sum  of 

dollars,  and  interest  thereon  from  the day 

of ,  1903,  is  now  justly  owing  to  me  on  such  mort- 
gage, and  that  I  will  protect  him  and  hold  him  harmless  for 
any  lawful  acts  done  by  him  in  carrying  out  and  executing  the 
power  to  foreclose  herein  granted. 

Dated, ,  1903.  A.  B. 


Ho.  71. 
Ekitisf  action  of  Mortgage 

I,  A.  B.,  do  hereby  certify  that  a  certain  chattel  mortgage, 

executed  by  C.  D.,  of ,  on  the day  of , 

1903,  and  filed  in  the  oflSce  of  the of 

at o'clock  in noon,  and  the  debt  secured  thereby 

is  fully  paid  and  satisfied. 
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And  I  hereby  consent  that  such  chattel  mortgage  be  discharged 
of  record. 

Dated, ,  1903.  A.  B. 

[Acknowledgment  as  in  Form  No.  6  if  the  chattel  mortgage 
i^  acknowledged.] 


Ho.  72. 

Statement  by  Kortagee  on  Beflling  Chattel  Mortgage. 

I,  A.  B.,  the  mortgagee  named  in  the  within  chattel  mort- 
gage^ do  certify  and  state  that  there  remains  due  and  unpaid 
on  the  mortgage,  of  which  the  within  is  a  true  copy  [or  of  which 

the  foregoing  is  a  true  copy'],  the  sum  of dollars, 

with  interest  thereon  from  the day  of ,  1903, 

which  sum  is  the  amount  of  my  interest  in  the  property  described 
in  such  chattel  mortgage  claimed  by  me  by  virtue  thereof. 

Dated, ,1903.  A.  B. 


Ho.  73, 
Hotice  of  Sale  of  Personal  Property  under  Chattel  Mortgage. 

By  virtue  of  a  chattel  mortgage,  executed  by  C.  D.  to  A.  B., 

dated  on  the day  of ,  1903,  and  which  was 

duly  filed  in  the  oflBce  of  the of on  the 

day  of ,  1903,  I  will  expose  for  sale  at  pub- 
lic auction  at  in  the  of  

on  the '  day  of ,  1903,  at o'clock  in 

the    ..noon,   the   following  personal  property   [specify 

articles  of  personal  property  to  he  sold]. 

Dated, ,1903.  A.  B. 

[Mortgagee  or  mortgagee's  agent.l 
24 
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No.  74. 
Contract  of  Conditional  Sale. 

This  agreement,  made  this day  of ,. .,  1903, 

between  A.  B.,  of  the  city  of ,  N.  Y.,  party  of  the 

first  part,  and  C.  D.,  of  the  same  place,  party  of  the  second  part : 

WITNESSETH,  The  said  party  of  the  first  part  has  this  day 
delivered  to  the  said  party  of  the  second  part  the  following  per- 
sonal property,  to  wit:  [here  describe  personal  property^  upon 
the  terms  and  conditions  hereinafter  agreed. 

The  said  party  of  the  second  part  agrees  to  receive  said  prop- 
erty and  to  pay  said  party  of  the  first  part  therefor  the  sum  of 

dollars,  in  installments,  as  follows :  the  sum  of 

dollars  on  the day  of  each  and  every  month. 

hereafter  until  the  whole  sum  of dollars  is  fully  paid. 

It  is  expressly  understood  and  agreed  that  the  absolute  legal 
title  to  all  of  said  property  is  to  remain  in  such  party  of  the 

first  part  until  the  sum  of dollars  is  paid  in  full, 

and  such  party  of  the  second  part  shall  not  be  vested  with  the 

title  to  such  property  until  such  sum  of dollars  is 

fidly  paid. 

It  is  further  agreed  that  in  the  event  of  the  failure  of  the 
party  of  the  second  part  to  pay  any  of  such  installments  when 
the  same  shall  become  due,  then  the  party  of  the  first  part  may 
enter  upon  the  premises  and  into  the  house  and  buildings  occu- 
pied by  the  party  of  the  second  part  and  take  possession  of  and 
remove  such  property  therefrom,  with  or  without  legal  process, 
and  in  such  case  it  is  also  expressly  agreed  that  such  party  of 
the  first  part  may  retain  all  the  installments  previously  paid, 
as  and  for  compensation  for  the  use  of  said  property  by  such 
party  of  the  second  part. 

It  is  further  agreed  that  when  the  sum  of dollars 

shall  have  been  fully  paid  in  the  manner  above  mentioned,  the 
absolute  legal  title  to  all  of  such  property  shall  then,  and  not 
until  then,  vest  in  the  party  of  the  second  part. 

No  verbal  contract  or  agreement  contrary  to  any  of  the  terms 
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and  conditions  of  the  foregoing  contract  has  been  made.    This 
contract  is  executed  in  duplicate  and  each  party  has  one. 

In  Witness  Whereof,  the  parties  hereto  have  hereunto  set 
their  hands  the  day  and  year  first  above  written. 

A.  B. 

[Acknowledgment  as  in  Form  No.  7.]  C.  D. 


Ho.  76. 
Conditional  Sale  of  Machinery — Order.* 

To  THE  Chesapeake  Manufacturing  Company,  Wilming- 
ton, Delaware: 

Please  to  ship  and  forward  to  me  to  Goliad,  Seneca  county^ 
N.  Y.,  by  Lehigh  Valley,  or  route  you  consider  best  and  cheapest^ 

on  or  before  the day  of ,  1903,  one  class  A 

Peerless  Grain  Thresher,  thirty-inch  cylinder,  forty-six-inch 
separator,  straw  carrier  and  elevator,  and  wind  stacker. 

[Here  insert  description,  dimensions,  price  and  terms  of  pay- 
ment] 

Above  machine  is  hereby  ordered  subject  to  following  con- 
ditions and  warranty:  [state  conditions  and  warranty].  As  a 
condition  of  this  order  it  is  understood  and  agreed  as  follows: 

First.  Pabty  to  Try  Machine,  Etc. —  That  the  machine 
herein  ordered  is  to  be  promptly  received  by  the  party  ordering^ 
but  to  remain  the  property  of  the  Chesapeake  Manufacturing 
Company  until  fully  settled  for.  If  from  any  cause  the  above 
machine  is  not  settled  for  as  agreed,  the  Chesapeake  Manu- 
facturing Company,  or  their  agent,  shall  have  the  power  to  take 
possession  of  the  same,  and  if  taken  possession  of  the  purchaser 
shall  deliver  it  free  of  charge  to  the  place  where  received.  The 
party  ordering  may  have  five  days'  time  from  first  day's  use  for 
trial  of  the  same  and  agrees  in  case  it  cannot  be  made  to  fill  the 
warranty  to  return  same  to  the  place  where  received  free  of 

•  The  provisions  of  the  above  form  was  construed  in  CMser  Mfg^ 
Co.  V.  Taylor,  55  App.  Div.  638.    See  ante,  p.  266. 
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charge^  at  which  time  another  may  be  furnished  on  same  terms 
of  warranty,  or  money,  notes  to  the  amount  represented  by  the 
defective  machine  or  part  shall  be  returned  and  no  further 
claims  be  made  on  the  Chesapeake  Manufacturing  Company. 

Second,  When  Entire  Purchase  Money  Due. —  That  fail- 
ure to  make  settlement  on  the  terms  herein  agreed  upon  renders 
the  whole  of  the  purchase  money  due  and  payable,  and  the 
purchasers  agree  to  pay  all  collection  expenses,  including  10  per 
cent,  attorney's  fee  for  collecting  same. 

Third,  Strike  Clause. —  That  should  there  be  any  failure  on 
the  part  of  the  Chesapeake  Manufacturing  Company  to  ship  this 
machine  on  account  of  strikes  of  workingmen,  or  where  the 
party  is  ascertained  to  be  unworthy  of  credit,  or  from  causes 
beyond  the  control  of  said  company,  the  said  the  Chesapeake 
Manufacturing  Company  are  not  in  anywise  to  be  liable  for 
damages. 

Fourth.  Warranty,  Etc. —  That  this  machinery  is  ordered 
subject  to  the  following  warranty  and  agreement,  namely;  That 
it  is  well  built,  of  good  material,  and  durable  if  properly  cared 
for,  and  with  proper  management  it  will  do  as  good  or  better 
work  than  any  other  machine  in  the  United  States.  Upon 
starting,  if  the  purchaser  follows  the  directions  of  the  manufac- 
turer and  is  then  unable  to  make  it  operate  well,  notice  wherein 
it  fails  to  conform  to  the  warranty  is  to  be  given  by  the  pur- 
chasers to  the  Chesapeake  Manufacturing  Company  at  Waynes- 
boro, Pa.,  by  wire  and  registered  letter,  and  reasonable  time 
allowed  to  get  to  it  and  remedy  the  defect,  if  any  exists,  and  is  of 
such  a  nature  that  a  remedy  cannot  be  suggested  by  letter,  then 
the  purchaser  to  render  all  necessary  assistance.  But  if  the  pur- 
chaser fails  to  make  it  perform  through  improper  management 
or  want  of  skill,  or  if  he  neglect  to  observe  the  printed  or 
written  directions,  then  the  purchaser  is  to  pay  all  necessary 
expense  incurred  thereby ;  also,  if  any  part  of  the  said  machine 
fail  in  consequence  of  any  defect,  if  the  purchaser  shall  have 
observed  the  directions  applicable  to  the  management  of  such 
part,  the  Chesapeake  Manufacturing  Company  are  to  furnish  a 
duplicate  of  said  part  free  of  charge,  except  freight,  on  presenta- 
tion at  the  factory,  or  to  the  agent  through  whom  the  said 


Digitized  by  LjOOQ IC 


Forms.  373 

machine  was  bought,  of  the  defective  piece,  clearly  showing  a 
flaw  in  the  material.  The  failure  of  any  separate  machine,  or 
part  thereof,  shall  not  affect  the  liability  of  the  purchaser  for  any 
other  separate  machine  that  is  not  defective.  Failure  to  settle 
for  the  machine  in  the  manner  provided,  or  failure  to  notify 
the  Chesapeake  Manufacturing  Company,  as  above  provided,  or 
keeping  the  machine  longer  than  the  six  days  above  provided, 
or  any  abuse  committed  or  suflfered  by  the  purchaser,  shall  be  a 
waiver  of  the  warranty  and  a  full  release  of  the  Chesapeake 
Manufacturing  Company  without  in  any  way  affecting  the  lia- 
bility of  the  party  ordering.  It  is  further  understood  and 
agreed  that  no  agent  or  expert  operator  has  any  authority  to 
in  any  way  change  this  warranty,  nor  make  any  agreement 
aside  from  this  contract  that  shall  be  binding  upon  the  Chesa- 
peake Manufacturing  Company;  and  the  signers  hereto  agree 
that  they  will  not  hold  the  Chesapeake  Manufacturing  Com- 
pany responsible  for  any  agreement  not  expressed  on  the  face 
of  this  order. 


Ho.  76. 
Notice  of  Lien  npon  Snrplni  Koneyi. 
Supreme  Court  —  New  York  County. 


ANDREW  JACKSON,  Plaintiflf, 

againtt 

SUSAN  WOOD  and  Others,  Defendants. 


After  the  sale  of  premises  in  an  action  to  foreclose  a  mortgage 
thereon,  the  surplus  money,  if  any,  stands  in  place  of  the  land.  The 
lien  of  a  defendant  on  the  land  follows  the  surplus,  and  may  be  deter- 
mined in  proceedings  for  the  distribution  of  the  surplus.  Fliess  v. 
Buckley,  90  N.  Y.  286;  Ellis  v.  Solomon,  57  App.  Div.  118.  See  ante, 
p.  112. 

Sir. — Please  take  notice  that  the  undersigned,  Attillo  Davoust^ 
is  entitled  to  the  surplus  moneys  arising  on  the  sale  made  in  the 
above-entitled  action  on  the  21st  day  of  August,  1903. 
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The  claim  of  the  undersigned  is  for  six  hundred  ($600)  dol- 
lars and  interest  thereon  from  July  9,  1902,  by  virtue  of  a  lien 
on  the  mortgaged  premises  consisting  of  a  mechanic's  lien,  filed 
by  the  undersigned  in  the  oflSce  of  the  clerk  of  the  county  of 
New  York  on  the  9th  day  of  July,  1902,  pursuant  to  the  pro- 
visions of  the  Lien  Law  of  1897,  to  secure  the  payment  to  the 
undersigned  of  the  sum  of  six  hundred  ($600)  dollars  and 
interest. 

That  said  mechanic's  lien  was  filed  by  the  undersigned  dur- 
ing the  time  that  Thomas  J.  McLoughlin  was  the  owner  of  the 
equity  of  redemption  of  the  mortgaged  premises,  and  before 
ihe  commencement  of  this  action. 

Dated  New  York,  September  11,  1903. 

Attillo  Davoubt, 
Claimant,  Borough  of  Manhattan,  City  of  New  York. 

To  the  Clerk  of  New  York  County. 
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by  mutual  consent   60 

cost  of  completion  after  . . . .  ^ 61 

after  consent   38 

after  abandonment  contract  to  be  readvertised  in  Greater  New 

York 66 

Abatement,  none  if  lis  pendens  filed 109 

when  lien  abates  as  to  land 109,  110 

Acknowledgment^  by  corporation,  form  of 116 

of  bond  or  undertaking   128 

when  essential  to  contract  of  conditional  sale 263 

Action,  on  undertaking,  given  to  discharge  lien  on  vessel 198 

to  enforce  lien  on  chattel,  how  conducted  236 

to  enforce  liens,  procedure  in  136 

in   what   courts    137 

consolidation  of   138,  139 

to  foreclose  liens,  pleading  and  practice  139-153 

to  establish  lien  139 

in  court  of  record;   parties    151 

in  court  not  of  record;  parties    153 

when  contract  creditor  may  maintain    260 

Admiralty,  rules  of  United  States  Supreme  Court  in 182,  183 

Advance  payments,  liability  for  76 

Advances,  when  one  making,  not  protected 222 

Advertising  after  default  in  municipal  contract,  when  necessary.  66,    72 

Affidavit,  see  "  Verification." 

without  the  State,  how  taken   85,    86 

Agent,   consent   of    ' 36 

verification  of  lien  by 86 

when  entitled  to  equitable  lien  on  funds  of  principal 106 

relation  of,  must  exist  to  constitute  factor  225; 

[875] 
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Amendment  of  pleading  at  the  trial 142 


lien  of  bailee  of 225,  220 

Another  Action  Pending,  plea,  when  not  available  140 

Answer,  allegations  in  143,  144 

defenses  by  surety   143 

lien   of   defendant    143 

counterclaim    143 

Antecedent  Debt  to  support  mortgage  254 

Any  Person,  term  defined  15 

Appeal,  in  courts  not  of  record   157 

stay  of  proceedings  on,  when  inoperatiye 119 

liability  of  sureties  after  119 

in  case  of  lien  on  vessel 195 

Architect's  Certificate,  waiver  of  56 

when  essential  58 

Artisans'  Lien,  on  personal  property 210,  211 

aooonntant  has  none  on  books 210,  211 

none  for  cutting  logs  211 

claim  continues  if  chattels  perish  ! 211 

lost  by  surrender  211 

possession  essential 211,  212 

labor  must  be  expended   212 

tender  to  discharge  212 

rule  as  to,  at  common  law 213,  214 

Assignee  of  owner  or  contractor,  title  of,  as  against  lienors. . .  105,  106 

Assignment  of  lien,  provisions  asto 97 

of  contracts  and  orders  must  be  filed 98 

by  insolvent  owner,  effect  of   105 

by  insolvent  contractor,  effect  of 106 

of  lien  on  vessel    188 

Assignment  for  Benefit  of  Creditors,  effect  of 43,    44 

lienors  take  preference  over  94 

see  also  ''  Equitable  Assignment." 

Assistance,  writ  of,  when  granted  177- 

Bailee,  of  animals,  lien  of 225 

cannot  create  lien • 226 
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Bailment,  liens  created  by  214,  215 

liens  not  created  by 215,  216 

Bankruptcy,  trustee  in,  may  file  lien 24 

adjudication  in,  will  not  defeat  lien  05 

leave  to  sue  after 95 

trustee  in,  proper  party 159 

Bill  of  Particulars  in  lien  suits 144,  145 

Blanket  Lien,  rights  under  88 

Boarding  House  keeper,  lien  of  217 

Board  of  Education,  when  acts  of  bind  municipality  72 

Boilers  and  Ranges,  lien  for,  as  fixtures  42 

Bona  Fide  Purcbaaer  defined 240 

Bond,  discharges  lien  as  to  land Ill 

to  discharge  private  lien  114,  116 

seal  omitted  from ^ 116 

liability  of  surety  under  117 

cannot  be  substituted  for  deposit  .  / 124 

undertaking,  when  cither  proper 126,  127 

Statutory  Construction  Law  as  to 127 

party  need  not  join  in  128 

undertaking,  form  of  128 

leave  to  sue    130 

where  filed    130 

Bonds,  mortgage  to  secure,  where  filed 256,  257 

Borough  Presidents  make  contracts  in  Greater  New  York 65,    66 

Building  Loan,  contract  for  must  be  filed ^  130 

Buildings,  removal  of  43 

Canal  Boat,  lien  upon,  where  enforced 183,  184 

mortgage  on    238 

where  filed   258 

when  lien  on  expires  260 

Cartmen,  lien  of,  in  Greater  New  York 25 

Cash,  wages  must  be  paid  in 63 

Cemetery  Association,  duty  of  officers  of,  as  to  liens 204 
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Cemetery  Stmcture,  lien  on,  and  notice  of 202 

how  lien  on  enforced  203,  204 

Certificate  of  completion  in  Greater  New  York  67 

when  refusal  of,  question  of  fact 70 

when  conclusive 71 

to  entitle  owner  of  stallion  to  lien  208,  209 

Charter,  provisions  of,  as  to  municipal  contracts  in  New  York 

city 65-69 

Chattel  Mortgage,  must  be  filed  238,  246 

distinguished  from  sale   238 

power  of  sale  in,  how  executed  241 

by  insolvent  debtor    242 

description  of  chattels  in   244 

delay  in  filing  247 

by   partners,  where  filed    248 

void,  rights  of  mortgagee   ' 251 

rights   of    mortgagor    '. 252 

see  also  "  Mortgage." 

void  in  law,  enforced  in  equity   255 

void  after  one  year 259 

Chattels,  sales  of 230 

see  also  **  Chattel  Mortgage/' 

description  of,  when  sufficient  244 

mortgaged,  when  sales  of,  misdemeanor 261 

destruction  of,  under  conditional  sale 266 

City  Surveyor,  error  in  lien  given  by  69 

certificate  of,  when  conclusive  71 

ClaimSy  contested  against  vessel 194,  195 

Collusive  Payments,  liability  for 75-77 

Commercial  Paper,  taking,  does  not  constitute  waiver 55,    56 

Common  Carrier  had  lien  at  common  law  215 

Common  Law  Liens,  law  as  to 213-217 

Complaint,  in  action  to  foreclose  lien 140-142 

must  demand  personal  judgment 141 

must  allege  something  due  by  owner 142 

Completion,  rights  of  surety  as  to  51 

after  abandonment    51 

certificate  of,  in  Greater  New  York 67 
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when  l%8  pejidens  to  be  filed  with 113 

Comptroller,  payments  by,  in  Greater  New  York  ,68 

Concurrent  Remedies,  under  Lien  Law  21 

Conditional  Sales,  as  to  household  goods  42 

distinguished  from  mortgage  or  pledge 243 

sale  of  property  retaken  by  vendor  260 

contracts  for   262 

of   railroad    equipment 262 

acknowledgment    of    263 

contract,  when  essential  263 

destruction  of  chattel  under  266 

contract  must  be  filed   267 

Consent,  express  and  implied   28-38 

landlord    and    tenant    31 

vendor  and  purchaser   34 

married  woman 36 

express   request    35 

of  agent    36 

voluntary  services   38 

after  abandonment    38 

how  pleaded   38 

abandonment  by   50 

of  owner  to  create  artisan's  lien 211 

Consideration,  necessary  to  support  equitable  assignment. . . .  101,  102 
to  support  mortgage    254 

Consolidation  of  lien  actions 137,  139 

Contempt,  punishment  for,  for  false  justification  121 

Continuance  of  lien,  order,  lis  pendens  108-111 

of  municipal  lien   113 

Constitution,    of    United    States,    Fourteenth    Amendment,    con- 
strued   26,    27 

Constitutionality  of  Lien  Law  discussed 3~^ 

of  Labor  Law  discussed  26-27 

Contract,  validity  and  legality  of,  discussed 25-27 

when  severable   37 

quantum  meruit  after  breach  of 57 
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ref onnation   of    57 

with  municipal  corporation^  how  executed  65 

sealed  bids  for,  in  Greater  New  York 65,    66 

demand  for  terms  of   78 

for  building  loan  must  be  filed   130 

of  conditional  sale,  provisions  as  to   262-264 

Contractor,  defined    13 

advance  and  collusive  payments  by  77 

insolvency  of,  eifect  of,  as  to  lienors 106 
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Corporatioiiy  municipal,  defined  9 

foreign,  may  file  lien  25 

notice  of  lien  against  railroad  74 

see  also  **  Railroad." 

as  to  seal  of  116 

acknowledgment,  by  form  of 116 

Coat  of  completion  after  abandonment 51 

Coata,  in  court  of  record  158-161 

in  courts  not  of  record  161-160 

in  suit  to  enforce  lien  on  yeasal 195,  198 
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trial  by  jury  of   144 

Court  of  Record,  actions  in  consolidation  137,  139 
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costs  in   158-161 
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Court  not  of  Record,  pleading  in 144 
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provisions  as  to   154-169 

jurisdiction  of    154,  155 

when  personal  service  cannot  be  made  in 156 

mode  of  procedure  in  156-158 

Creditor,  may  be  contract  creditors  or  judgment  creditors 240 

when  contract  creditor  may  sue  250 

of  partnership,  rights  of  251 

Custom,  evidence  as  to  146,  147 
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Damage,  lien  on  vesael  causing  186 

Damages,  evidence  and  nde  as  to 149 

liquidated  damages,  penalty  15«) 

Death  of  owner  does  not  defeat  lien 21,    22 

Deed,  not  recorded,  lien  prior  to 94 

when  held  to  be  mortgage   244 

Default,  of  owner,  rights  of  parties 49,    50 

municipal  contract,  readvertising 66,    72 

Defenses,  what  available  to  sureties  119 

Deficiency,   judgment   for    177 

Definitions,  imder  the  Lien  Law  6-16 

legal   effect   of    8 

public  improvements   9 

municipal  corporation   9 

real    property    9 

improvement    9 

permanent    9,    10 

fixtures    11 
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owner    12 
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municipal  corporation    60,    61 
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to  the  satisfaction  of  147 

excavating - 147 
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term  "  household  goods  "  .  t 268 
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DeHTtry  under  executory  contract  266 
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Digitized  by  LjOOQ IC 


Index.  383 

PAGE. 

Equity  of  Redemption,  how  cut  off  255 

Equity,  when  void  mortgage  enforced  in  255 

Evidence,  cost  of  completion  after  abandonment  51 

as  to  value  148 

of  custom  in  plumbing  trade ^ 146 

testimony  of  experts    ; 146 

term  "  to  the  .satisfaction  of "    147 

excavating    147 

mason  work   147 

burden  of  proof    145 

findings  on  conflicting 145 

quantum  meruit   145 

based  on  another's  testimony   145 

usage  and  custom   146 

expert  testimony    146 

plumbing  work  147 

ground  floors   148 

term  "  alteration  in  plan  of  construction "  148 

term  "  liable  to  pay  " 148 

as  to  value  148 

received  without  objection 140 

as  to  damages  149,  150 

declarations  of  mortgagor  255 

when  copy  of  a  mortgage  is 260 

Ezcnse  for  nonperformance   54 

Executions  in  courts  not  of  record 157 

Executor  or  Administrator  of  insolvent  debtor  may  be  sued  by  con- 
tract creditor    250 

Executory  Contract,  intent  governs  under  26G 

see  also  "  Contract." 

Expert  Testimony  in  lien  suits  146,  147 

Express  Companies  may  sell  property  235 

Extra  Allowance,  in  court  of  record  158,  160 

in  Municipal  Court  of  City  of  New  York 163 

Factors'  Act,  text  of  220,  221 

construed    221 

Factors'  Lien,  at  common  law  217 

under  the  statute 218-223 
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Factory  Inspectors  to  enforce  Labor  Law 64 

False  Justification,  contempt  121 

False  Statement,  in  notice  of  lien 83,    84 

honest  mistake  is  not 84 

Farrier  had  lien  at  common  law  215 

Federal  Courts  must  enforce  maritime  and  admiralty  liens . . .  181-183 

Fees,  in  Municipal  CJourt  of  City  of  New  York 166 

for  filing  mortgages   258 

Filing,  of  notice  of  lien  88-90 

of  successive  notices   89 

time  for,  cannot  be  extended 90 

of  equitable  assignment    essential  107 

of  lis  pendens  essential  110,  111 

of  lis  pendens;  municipal  lien 113 

of  lis  pendens  with  State  Comptroller  113 

of  contract  for  building  loan   130,  131 

of  certificate  and  statement  as  to  stallion;   penalty;  failure 

to  file  209 

of  chattel  mortgage  essential  238,  246 

delay  in  filing 247 

of  copartnership  mortgage   248 

premature  refiling   249 

of  corporate  mortgage   25G 

of  mortgage  on  boat,  tug,  or  craft   25^ 

conditional  contract  of  sale   267 

contract  for  sale  of  household  goods  need  not  be  filed 268 

Fixtures,  defined  11 

law  of,  discussed  39-41 

household  goods,  when    42 

machinery  not  installed 40 

ice  machine  41 

brewery  machinery    41 

furnace    42 

mirrors    42 

theater  chairs   42 

when  mortgage  does  not  attach  to 264 

Foreclosure  of  mortgage  and  lien  distinguished 138,  139 

Foreign  Corporation  may  file  lien 25 
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demand  an  owner  for  terms  of  contract  (No.  1) 275 

notice  of  lien  (No.  2) 276 

notice  of  lien  by  corporation  (No.  3) 279 

notice  of  lien  —  materialman  (No.  4) 281 

notice  of  lien  —  subcontractor  (No.  6) 282 

notice  of  lien  for  public  improvement  (No.  6) 283 

assignment  of  lien  (No.  7)  286 

notice  of  pendency  of  action  (No.  8) 286 

affidavit  for  order  for  continuance  of  lien  (No.  9) 287 

order  continuing  lien  (No.  10) 288 

noiice  of  pendency  of  action  to  enforce  mimicipal  lien  (No.  11)..  289 

certificate  of  discharge  of  lien  (No.  12) 290 

affidavit  for  order  fixing  amount  of  bond  (No.  13) 291 

order  directing  filing  of  bond  (No.  14) 292 

bond  to  discharge  lien  (No.  15) 293 

order  discharging  lien  on  giving  bond  (No.  16)  295 

complaint  —  contractor  against  owner  (No.  17)  296 

complaint  —  subcontractor  against  owner  and  contractor  (No. 

18) 300 

complaint  —  contractor  against  lessee  and  owner  who  consented 

to  improvement  (No.  19)  303 

complaint  —  materialman  against  owner,  contractor,  and  sub- 
contractor (No.  20)   304 

complaint  —  action  to  foreclose  lien  for  public  improvement 

(No.  21)    307 

municipal  lien  —  complaint  by  materialman  —  foreign  corpora- 
tion (No.  22)   312 

municipal  contract  —  proceedings  for  uTit  of  mandamus  (No. 

23) 315 

affidavit  of  relator  (No.  24)  316 

affidavit  in  opposition  to  granting  writ  of  mandamus  (No.  25) . .  319 

stipulation  that  no  question  of  fact  is  involved  (No.  26) 320 

order  directing  issuance  of  writ  of  mandamus  (No.  27) 321 

order  of  reference  (No.  28)   322 

report  of  reference  (No.  29)   323 

notice  of  motion  for  confirmation  of  referee's  report  and  for 

judgment  (No.  30)  326 

judgment  on  report  of  referee  (No.  31)   326 

decision  for  plaintiff  after  a  deposit  (No.  32)   328 

judgment  where  deposit  has  been  made  (No.  33) 329 

decision  for  defendant  (No.  34)   331 

judgment  on  decision  dismissing  complaint  (No.  35) 332 

offer  to  pay  into  court  to  discharge  mechanic's  lien  after  suit  is 

brought  (No.  36)   333 

25 
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acceptance  of  offer  (No.  37) 333 

affidavit  to  secure  order  for  discharge  of  lien  upon  offer  to  pay 

into  court  (No.  38)   334 

order  discharging  lien  upon  payment  of  money  into  court  (No. 

39) 335 

notice  to  commence  action  (No.  40)   335 

affidavit  for  order  for  discharge  of  lien  upon  failure  to  com- 
mence action  (No.  41)   336 

order  discharging  mechanic's  lien  when  action  is  not  commenced 

(No.  42)    ^ 337 

notice  of  lien  on  vessel  (No.  43)  338 

libel  to  enforce  lien  on  vessel  —  U.  S.  court  (No.  44) 339 

notice  of  lien  on  a  vessel  for  construction  —  State  court  (No. 

46) 340 

assignment  of  lien  on  a  vessel  (No.  46) 341 

application  for  warrant  to  enforce  lien  on  a  vessel  (No.  47) 3^ 

undertaking  to  accompany  application  for  warrant  of  seizure 

of  vessel  (No.  48)   344 

warrant  for  seizure  of  vessel  to  satisfy  lien  (No.  49) 345 

order  to  show  cause  why  vessel  seized  should  not  be  sold  to 

satisfy  lien  (No.  50)  346 

notice  of  issuance  of  warrant  to  be  published  (No.  51) 347 

order  for  sale  of  vessel  to  satisfy  lien  (No.  52)  347 

order  to  attend  distribution  of  proceeds  (No.  53)  349 

order  of  distribution  of  proceeds  (No.  54)   350 

application  for  the  discharge  of  warrant  of  seizure  (No.  55) ... .  351 

notice  of  application  for  the  discbarge  of  warrant  (No.  56) 352 

undertaking  to  accompany  application  for  discharge  of  warrant 

(No.  57)    352 

order  for  discharge  of  warrant  (No.  58) 353 

complaint  —  action  upon  imdertaking  given  for  discharge  of 

warrant  (No.  69)   354 

notice  of  lien  upon  monument  or  gravestone  (No.  60)  356 

complaint  in  an  action  to  enforce  a  lien  upon  monument  or 

gravestone  (No.  61)    358 

judgment  in  an  action  to  enforce  a  lien  on  monument  or  grave- 

stone  (No.  62)  359 

notice  of  sale  of  monument  or  gravestone  pursuant  to  judg- 
ment (No.  63)  360 

notice  of  sale  —  enforcement  of  lien  on  personal  property  (No. 

64) 361 

notice  of  sale  of  personal  property  to  be  published  (No.  65) . .  362 

notice  of  surplus  held  by  lienor  (No.  66)  363 

affidavit  to  be  filed  by  lienor  upon  depositing  surplus  (No.  67).  368 
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chattel  mortgage  (No.  68)   364 

assignment  of  chattel  mortgage  (No.  69)  367 

power  of  attorney  to  foreclose  a  chattel  mortgage  (No.  70) 368 

satisfaction  of  mortgage  (No.  71)    368 

statement  of  mortgagee  on  refiling  chattel  mortgage  (No.  72) . .  369 
notice  of  sale  of  personal  property  under  chattel  mortgage  (No. 

73) 36» 

contract  of  conditional  sale  (No.  74)  370 

conditional  sale  of  machinery,  order  (No.  76)  371 

notice  of  lien  upon  surplus  moneys  (No.  76)  373 

Fourteenth  Amendment  to  Ck>nstitution  construed 26,    27 

Furnace,  when  a  fixture 42 

Good  Faith,  payments  made  in   y 48-91 

Gravestone,  lien  on,  and  notice  of  202 

how  lien  enforced  on  203,  204 

Greater  New  York,  municipal  liens  and  contracts  in 65-69 

provisions  of  charter  as  to   65--69 

filing  notice  of  lien  for  hospital  in  92 

Hospital,  public,  filing  notice  of  lien  for 92 

Household  Goods,  not  fixtures  42 

when  contract  of  conditional  sale  of,  need  not  be  filed 268 

under  statute  enumerated  268 

Ice  Machine,  lien  for  41 

Illegal  contracts  discussed 25-27 

Implied  Consent  discussed  30 

Improvement,  defined 9 

Infant  may  file  lien   24 

Innkeeper,  had  lien  at  common  law 215 

lien  under  the  statute 217 

lien  of,  how  enforced  218,  24a 

Insolvency,  of  owner,  effect  of  as  to  lienors 105 

of  contractor,  effect  of  as  to  lienors  lOO* 

Insolvent  Debtor  may  make  chattel  mortgage  242 

Intent  governs  under  executory  contract  269 

Interest  on  claim,  how  computed 69 

Issue  in  suit  to  enforce  lien  on  vessel,  how  tried  195 


Digitized  by  LjOOQ IC 


388  Index. 

PAGB. 

Jndsmenty  in  nature  of  prooeedingiB  in  rem,  authoriied 17,     22 

in  personam  authorized    17,     22 

on  lien  against  railroad  74 

offer  of    124 

transcript  of,  in  court  not  of  record 157 

personal,  on  failure  of  lien 132,  169-174 

offer  of 176 

provisions  of   176 

as  to  surplus  money   176,  177 

in  actions  on  municipal  liens   178 

when  to  direct  delivery  of  property 176 

for  deficiency   177 

in  suit  to  foreclose  railroad  lieu  178 

Judgment  Creditor,  rights  of  as  to  mortgage 249 

when  plaintiff  need  not  be ! 250 

Jnxiediction,  in  courts  not  of  record  154»  155 

of  Municipal  Court  of  City  of  New  York 165,  156 

of  State  court  as  liens  for  construction  of  vessel 181,  182 

'of  Federal  courts  to  enforce  maritime  liens  181-183 

Jury  Tiialf  matter  of  right,  imless  waived  4-6 

of  counterclaim  144 

Justices'  Court,  costs  in 167-109 

Justification,  mode  of  by  surety  company 115 

presumption  as  to  121 

false,  contempt 121 

Labor  Law,  constitutionality  of  diucussed 25-27 

provisions  of   62,    65 

factory  inspectors  to  enforce  64 

provisions  of,  as  to  cash  payments,  valid 71 

Labor  or  Services,  defined  14 

Laborer,  defined  13 

Laborers  by  the  day  preferred 9G 

Landlord  and  Tenant,  consent  as  to  31 

Law,  remedy  at,  in  lien  actions 19 

Laws  Repealed,  schedule  of,  by  Laws  1807,  ch.  418 271 

sdiedule  of,  by  Laws  1897,  chap.  419 201 
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Laws  Cited  and  referred  to.    Laws  1897»  chap.  418,  ab  to  liens. 


Article  I,  Sec 

1. 

I,  Sec 

2. 

I,  Sec. 

3. 

I,  Sec 

4. 

I,  Sec. 

5. 

I,  Sec. 

6. 

I,  Sec 

7. 

I,  Sec 

8. 

I,  Sec 

9, 

I,  Sec 

10, 

I,  Sec. 

11. 

I,  Sec 

12. 

I,  Sec 

13. 

I,  Sec 

14. 

I,  Sec. 

15. 

I,  Sec. 

16. 

I,  Sec 

17. 

I,  Sec. 

18. 

I,  Sec. 

19. 

I,  Sec. 

20. 

I,  Sec. 

21. 

I,  Sec 

22. 

I,  Sec. 

23. 

I,  Sec 

24. 

n,  Sec. 

30. 

n,  Sec. 

31. 

n,  Sec 

32. 

n,  Sec 

33. 

n,  Sec 

34. 

II,  Sec 

35 

in,  Sec. 

40 

ni.  Sec 

41 

in.  Sec. 

42 

in.  Sec 

43 

in.  Sec 

44 

IV,  Sec. 

50 

IV,  Sec 

51 

1      Article  IV,  Sec   52. 


6 

16 

38 

50 

73 

75 

78 

79 

88 

90 

91 

93 

97 

98 

107 

113 

114 

122 

124 

130 

131 

132 

133 

180 

186 

187 

187 

188 

188 

202 

202 

203 

204 

204 

205 

206 


206 

V,  Sec    60 20S 

V,  Sec    61 208 

V,  Sec.    62 209 

V,  Sec.    63 209 

VI,  Sec.    70 210 

VI,  Sec    71 217 

VI,  Sec    72 218 

VI,  Sec.    73, 223 

VI,  Sec    74 225 

Vn,  Sec.    80 228 

Vn,  Sec.    81 228 

vn,  Sec    82 230 

VII,  Sec.    83 230 

vn,  Sec    84 231 

vn.  Sec    85 232 

Vin,  Sec    90 238 

Vm,  Sec    91 256 

Vm,  Sec    92 266 

vm.  Sec.    93 258 

Vin,  Sec.    94 258 

vm.  Sec    95 259 

vm.  Sec    96 260 

vm,  Sec.    97 260 

Vin,  Sec    98 261 

vm.  Sec    98a 261 

DC,  Sec  110 262 

K,  Sec  111 262 

IX,  Gee  112 263 

IX,  Sec  113 267 

IX,  Sec  114 267 

IX,  Sec  115 268 

IX,  Sec.  116 269 

IX,  Sec  117 269 

DC,  Sec  118 270 

X,  Sec  120 271 

X,  Sec  121 271 


Laws  z897»  Chap.  4i9»  Procedure  as  to  Enforcement  of  Liens. 

Code  Civ.  Proc,  Sec.  3398. ...  136  Code  Giv.  Proc,  Sec  3402. ...  151 
Sec  3399. ...  137  Sec.  3403. ...  153 

Sec  3400. ...  137  Sec  3404. ...  153 

Sec.  3401....  137  Sec  3406..^.  156 
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'  Code  CiT.  Proc..  Sec  340(1. ...  166      Code  Civ.  Proc.,  Sec  3424. ...  191 

Sec  3407....  167  Sec  3426....  192 

Sec  3408. ...  167  Sec  3420. ...  193 

Sec.  3409...  167  Sec  3427....  193 

Sec.  3410...  167  Sec  3428....  194 

Sec  3411....  168  Sec  3429....  194 

Sec  3412. ...  160  Sec  3430. ...  194 

Sec  3413....  174  Sec  3431....  195 

Sec  3414....  176  Sec  3432....  196 

Sec  3415...  176  Sec  3433....  196 

Sec.  3416. ...  177  Sec  3434. ...  196 

Sec  3417. ...  177  Sec  3436. ...  196 

Sec.  3418. ...  178  Sec.  3436. ...  197 

Sec  3419. ...  179  Sec  3437. ...  197 

Sec  3419....  189  Sec  3438....  198 

Sec.  3420 189  Sec  3439 198 

Sec.  3421 190  Sec  3440 199 

Sec  3422 190  Sec  3441 199 

Sec  3423....  191 

Laws  cited  and  referred  to: 

Code  of  Civil  Procedure,    f  2880 75 

Code  of  Ci\Tl  Procedure,    §844 86 

Code  of  Civil  Procedure,  f  f  810-614 121 

Code  of  Civil  Procedure,  ||  745,  761  123,  124 

Code  of  avil  Procedure,  ^i  810-616 126 

Code  of  Civil  Procedure,    §  813 129 

Code  of  Civil  Procedure,  f  f  814-816 130 

Code  of  Civil  Procedure,    §452 163 

Code  of  Civil  Procedure,    |  3261 168 

Code  of  Civil  Procedure,  f  §  3252-3266 160,  161 

Code  of  Civil  Procedure,    §  3074 167 

Code  of  Civil  Procedure,  |§  3076-3078 168 

Code  of  Civil  Procedure,  f  f  3079-3081 169 

Code  of  avil  Procedure,  f  §  3066,  3067  169 

Code  of  avU  Procedure,    §  1628 171 

Code  of  Civil  Procedure,    S  738 175 

Code  of  CivU  Procedure,  S§  1737-1741 236,  237 

Code  of  Civil  Procedure,  SS  1384,  1428,  1429 242 

Laws  1830,  chap.  179 220,  221 

Laws  1837,  chap.  300  .* 234,  235 

Laws  1855,  chap.  523  235,  236 

Laws  1882,  chap.  410 69 

Laws  1883,  chap.  339  236 


Digitized  by  LjOOQ IC 


Index.  391 
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Laws  1884,  chap.  381 36 

Laws  1890,  chap.  666 : 232,  234 

Laws  1892,  chap.  694 36 

Laws  1892,  chap.  677  116,  127 

Laws  1892,  chap.  687  24,    61 

Laws  1892,  chap.  902 25 

Laws  1895,  chap.  633 225 

Laws  1896,  chap.  916 100,  101 

Laws  1897,  chap.  378 60 

Laws  1897,  chap.  416 26,  26,  62,    72 

Laws  1897,  chap.  444 x 104 

Laws  1897,  chap.  417 239,  240,  260,  251 

Laws  1899,  chap.  195 26,    60 

Laws  1899,  chap.  192 65 

Laws  1899,  chap.  322 207 

Laws  1901,  chap.  466 65 

Laws  1902,  Chap.    37 61,  114 

Laws  1902,  chap.  361 208 

Laws  1902,  chap.  680 20,  165,  162-167 

Leave  to  Sue,  after  bankruptcy  proceedings   95 

after  bond,  not  necessary  on  lien  against  private  property...  120 

required  after  bond  discharging  municipal  lien  120-127 

order   for    . , . .   130 

Legal  Effect  of  definitions 8 

Legality,  of  contract  considered  16 

and  validity  of  contracts  discussed 25-27 

of  statute  directing  cash  payments 71 

Legislature,  power  to  limit  right  of  contract  26 

Libel  to  enforce  lien  on  vessel  in  admiralty,  form  of S39 

Lien,  when  authorized  (Lien  Law,  §  3) 16,    17 

who  may  acquire  22-25 

must  be  for  materials  for  particular  building 27,    28 

to  what  it  shall  extend  (Lien  Law,  f  4)   ?S,    39 

as   to   fixtures    39-42 

upon  moneys  earned  44 

upon  moneys  which  become  due  45,    46 

fails  when  nothing  due  or  to  become  due , . .     47 

for  work  for  State  or  municipal  corporation 69,    60 

when  failure  to  procure  permit  will  not  defeat  71 
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for  labor  on  railroad 73-75 

service  of  notice  of,  on  railroad  74 

priority  among  those  filing  93 

not  defeated  by  insolvent  assignment 94 

by  bankruptcy   proceedings 05 

assignment  of 97 

duration  of  (Lien  Law,  f  16)    107,  108 

continuance  of,  by  order ." lOB-111 

against  moneys  of  the  State IIS 

cannot  be  revived  after  it  expires  112 

how  lost   112 

how  discharged  (Lien  Law,  {(  18)    114 

discharge  of,  by  deposit  of  money  122 

directions  as  to  mode  of  enforcement  132 

recognired  in  equity    133,  134 

on  private  property,  realty,  how  enforced   137 

on  municipal  property^^  how  enforced  137 

action  to  establish  lien   139 

enforced  in  courts  not  of  record 154-156 

in  admiralty,  how  enforced 181-186 

of  salvor 184,  185 

on  vessel  causing  damage  186 

on  vessel,  where  filed  181,  187 

duration  of  lien  on  vessel   187 

on  vessel  enforcement  of    181,  188,  189-200 

discharge  of,   before  warrant    199 

of  quarry -men  and  stonecutters,  provision.^  as  to 206,  207 

for  services  of  stallion    208 

of  artisan  on  chattels 210 

rule  as  to,  at  common  law   213-217 

by  usage  and  custom  216,  217 

innkeeper,  boarding-house,  and  lodging-house  keeper   217 

of  factors  and  warehousemen   218-228 

of  bailee  of  animals    225,  227 

of  railroad  for  freight  and  baggage 232 

of  express  company  on  goods   235 

of  pawnbroker,  how  enforced   236 

enforced  by  action   236,  237 

on  canal  craft,  when  expires   260 

Lien  Law,  scope  and  extent  of  1-4 

constitutionality    of 3-6 

must  be  construed  libennlly   131 

substantial  compliance  with  sufficient 131 
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lienor,  defined 11 

POP-resident  may  ^ 23 

trustee  m  bankruptcy  may  be 24 

infant  may  be   24 

foreign  corporation  may  be  24 

equities  among  lienors  153 

limited  to  amount  claimed  in  notice  82 

Ifis  Pendena*  when  essential  to  continue  lien  110 

may  be  canceled  on  giving  bond  Ill 

where  filed,  numicipal  lien    113 

Lodging-House  Keeper,  lien  of  217 

Logs,  no  lien  for  cutting 211 

Machinery^  not  installed,  lien  for 40 

for  brewery,  lien  for 40 

Magna  Charta,  provisions  of,  as  to  property  in  chattels 214 

Mandamnf,  proceedings  by,  to  enforce  municipal  lien 182 

Maritime  Contracts,  liens  upon 180-183 

Maritime  Liens,  how  enforced  183 

Married  Woman,  consent  of  36 

Material,  purchased  without  the  State,  lien  for 16 

must  be  for  particular  structure 27,    29 

Materialman,  defined   13 

preference  as  to 96 

Minors,  when  fixtures    42 

mademeanor,  when  sale  of  diattels  is 261 

MiataiDe  in  statements  in  notice  of  lien  84 

Money,  deposit  of^  to  discharge  lien  122 

Moneys  earned,  when  reached  by  lien 44,    45 

which   become   due 45 

Moniiments,  lien  upon  — ..«. 202 

notice  of  lien  on  202 

Hen  on,  how  enforced  208,204 
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Mortgage,  foreclosure  of,  and  of  lien  diBtinguished 1S8,  139 

when   deed  construed   as    244 

void  in  part,  void  in  toio  245 

void  in  part  sustained  as  to  residence 246 

fraudulent,  between  husband  and  wife  246 

void,  rights  of  mortgagee 251 

rights  of  mortgagor  252 

of  corporate  property   256 

where  filed   256 

to  secure  bonds  257 

on  vessel,  where  filed  257 

void  after  one  year   269 

how   discharged 261 

on  realty,  when  does  not  attach  to  fixtures  264 

of  vendee's  interest,  conditional  sale 265 

Mortgagee  of  chattels,  sale  by 240,  245 

Mortgages  made  simultaneously,  which  prior  96 

Municipal  Contracts,  how  executed  65 

construed    69 

interest  on  claim  for  69 

error  of  city  surveyor  69 

election  of  remedies  under  69 

retention  of  funds  under 70 

preference  under,  given  to  day  laborers  96,  97 

equitable  assignments  under    103,  104 

Municipal  Lien,  law  as  to  (Lien  Law,  f  5) 59 

includes  moneys  of  the  State  60 

extent   of    72 

contents  of,  notice  of   91,    92 

duration  of 109 

duration  of  (Lien  Law,  f  17)    113 

Its  pendens  in  suits  to  foreclose 113 

how  discharged  115,  124 

how  discharged  (Lien  Law,  §  20)  124-126 

priorities  as  to  132 

judgment  in  actions    on '. 178 

Municipal  Corporation,  defined  9,  61 

preference  as  to  employees  in  63 

when  liable  for  work  sublet  in  violation  of  contract 71 

when  lis  pendens  filed  with 113 

Municipal  Court  of  the  City  of  New  York,  jiirisdiction  of  ... .  155,  156 
costs  in   162-167 
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Name,  use  of  fictitious  partnership  name 27 

of  owner  in  notice  of  lien 82,    83 

New  York  City,  lien  of  cartmen  in   25 

provisions  of  charter  of,  as  to  municipal  contracts 65-69 

Non-resident  may  file  lien    15,    23 

Notice  of  Lien,  service  of,  on  railroad 74 

contents  of 70-85 

verification  of   : 85 

substantial  compliance  as  to 80 

description  of  premises  in  80,    85 

signing   of   notice    87,    88 

on  adjoining  buildings  88 

filing  of 88,    89 

several  may  be  filed    89 

service  of  copy  of 90 

on  municipal  contract 91 

on  gravestone,  monument,  etc 202 

how   enforced    203,  204 

Offer  of  Tvdgmcnt  in  lien  case 124 

Ofter,  of  payment    174,  175 

of  judgment • 175 

Option  as  to  payments,  effect  of 40 

Order,  continuing  lien,  when  obtained  106,  111 

continuing  municipal  lien   113 

discharging  lien  177 

Owner,  defined 12 

death  of,  does  not  defeat  right  to  file  lien  21,    22 

consent  of,  defined   29 

rights  and  liabilities  of  44 

default  of,  rights  of  parties  49,    50 

liability  of,  for  advanca  payments 75 

when,  must  furnish  terms  of  contract 73 

name  of,  in  notice  of  lien  82,    83 

insolvency  of,  effect  of,  as  to  lienors  105 

must  consent  to  possession  of  artisan  211 

Partief,  in  actions  in  court  of  record 151 

in  court  not  of  record  153 

intermediate  grantee  152,  153 

trustee  in  bankruptcy  • 152.  153 

waiver  of  defect  of 153 

bringing  in  new  153 
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PartiMnliipy  use  of  fictitious  name  27 

¥erification  of  lien  by  87 

mortgage,  where  filed  248 

rights  of  creditors  of  251 

Party  need  not  join  in  bond  or  undertaking 128 

Pawn  Broker,  how  lien  of,  enforced 236 

Payments,  in  good  faith   48,    91 

option  as  to 49 

discretion  as  to  70 

statute  directing,  in  cash,  valid 71 

in  advance  of  terms  of  contract 75 

liability  for  collusive 75,  76,    77 

not  protected  if  equitable  assignment  is  not  filed 107 

of  money  into  court  to  discharge  lien 122-124 

offer  of   124,  174,  175 

when  lien  on  vessel  not  contested  196 

Performance,  and  excuse  for  nonperformance  51-55 

how  pleaded  141 

excuse  for  nonperformance,  how  pleaded  141 

Penalty,  rnd  liquidated  damages,  lule  as  to loO 

Permanent,  defined   9,    10 

Permit,  when  failure  to  pro<*ure.  will  not  defeat  lien 71 

Personal  Judgment,  when  authorized  17,    22 

against   surety , 120 

authorized  in  foreclosure  suit 132 

on  failure  of  lien 182,  169-174 

none  in  absence  of  lien 172,  174 

must  be  demanded 141 

Personal  Property,  sale  of,  how  made 242 

Pleading,  how  consent  pleaded 38 

amendment  of  a  trial  •  • 142 

in  court  not  of  record  144 

and  practice  in  foreclosure  suits 139-153 

Pledge  distinguished  from  mortgage 243 

Potaetsion,  essential  to  maintain  lien  of  artisan %«...  2T( 

change  of,  essential  in  sale  239 

must  be  actual,  not  constructive 252 

Joint  by  mortgagees  254 


Digitized  by  LjOOQ IC 


Index.  397 


Practice  and  pleading  in  foreclosure  salts  139-153 

Preference,  of  lienors  of,  over  claim  of  assignee  of  insolvent  owner.  105 

of  lienors  over  claim  of  insolvent  contractor 106 

over  contractors  175,  176 

Presumption  as  to  justification  of  sureties  121 

Prevailing  Rate  of  Wages,  contracts  as  to,  illegal 16 

Principal  and  Agent,  relation  necessary  to  constitute  factor 222 

Printer  has  lien  on  paper,  extent  of  212 

Priorities  among  municipal  liens '. 133 

Priority,  among  lienors   93 

of  lien  over  unrecorded  deed  94 

over  assignee  for  benefit  of  creditors  94 

among  simultaneous  mortgagees 96 

of  day  laborers  and  materialmen  96 

of  receiver  in  supplementary  96 

Procedure  in  lien  actions  136 

Proceeds^  of  sale  of  vessel,  how  disposed  of 193,  194 

of  sale  of  moniunent,  etc.,  how  distributed 204 

of  sale,  under  conditional  eale  ^ 270 

Property,  delivery  of,  when  directed,  in  lieu  of  money 176 

Public  Hospital,  filing  notice  of  lien  for  92 

Public  Improvement,  defined 9 

Publication,  of  siunmons  in  court  not  of  record 156 

of  issuance  of  warrant  against  vessel 191,  192 

PubUc  Works^  lien  for 59,    60 

preference  as  to  employees  m  63 

Purchasers  in  good  faith  not  affected  by  equitable  lien 135 

Quantum  Meruit,  recovery  on,  after  breach  of  contract 57 

Quarrymen,  provisions  as  to  liens  of 205-207 

discharge  of 204 

Question  of  Fact,  when  refusal  of  certificate  is 70 

Railroad,  liens  for  labor  on 73 

liens  for  labor  for  corporation  73 

judgment  against  74 

service  of  notice  of  lien  on 74 

judgment  in  actions  for  lien  against 178 

may  sell  freight  and  baggage 232,  233 

mortgage  of,  where  filed  256,  257 

conditional  sale  of  equipment  of  262 
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Sanget  and  BoUert,  lien  for,  as  fixtures  41 

Saadrertiaing,  in  Greater  New  York,  after  abandonment  of  coa- 

tract  66 

under  municipal  contract,  when  noceeaar}    66,    72 

Real  Property,  defined  9 

fiecalTer  in  supplementary  proceedings,  rights  of 96 

Seference,  when  compulsory  in  lien  suits 150 

Reformation  of  contract 57 

Rtmadial  statute.  Lien  Law  is 2 

RemadiMy  election  of,  under  municipal  contract 69 

Remedy,  may  be  created  by  legislature 3 

under  Lien  Law,  extent  and  scope  of 17-22 

in  equity  18 

at  law  19 

remedy  cumulatiye  20 

concurrent  remedies,  stay  21 

death  of  owner  does-  not  abate 21,    22 

law  in  force  at  time  of  trial 22 

of  Tender  under  conditional  aale 264 

Rapaaler,  under  Laws  1897,  chap.  418 271 

under  Laws  1897,  chap.  419 201 

Rights  may  be  created  by  legislature 3 

Sale)  order  directing  sale  of  vessel  192,  193 

disposition  of  proceeds  of  193,  195 

of  monument,  etc,  proceeds,  how  disposed  of 204 

under  Railroad  Law   232 

under  Laws  1837,  chap.  300 234,  235 

under  Laws  1855,  chap.  523  235,  236 

under  Laws  1883,  chap.  339  236 

by  foreclosure  of  chattels  236,  237 

mode  of,  to  enforce  lien  on  chattel 228-236 

notice  of,  under  Lien  Law 228 

without  notice,  yoid  230 

redemption  before    230 

disposition  of  proceeds  of  281,  232 

by  common  carriers   232 

of  mortgaged  chattels,  when  misdemeanor  261 

see  also  **  Conditional  Sales." 


Digitized  by  LjOOQ IC 


Index.  399 

Sale  —  Continued.  pace. 

of  property  retaken  by  Tendor,  conditional  sale 269 

notice  of,  conditional  sale  ' 269 

disposition  of  proceeds  of  270 

and  mortgage  distinguished   238 

change  of  possession  essential 239 

to  hinder,  delay,  and  defraud 240 

by  mortgagee   240 

by  sheriff,  how  conducted 242 

validity  of,  by  mortgagee  245 

Salvage,  lien  for,  how  enforced 184-186 

Salvors,  liens  of,  how  enforced 184,  185 

Scboolhouse,  filing  notice  of  lien  for 92 

Seal,  what  constitutes  116 

of  corporation   .' 116 

when  corporation  has  no  seal 117 

omitted  from  bond 116 

Security,  taking  of,  does  not  constitute  waiver 55 

Service,  of  notice  of  lien  on  railroad  corporation 74,    75 

of  notice  of  lien  on  owner 90 

of  unsigned  copy    90,    f>l 

when  personal,  cannot  be  made  in  court  not  of  record 156 

of  warrant  to  enforce  lien  on  vessel  191,  192 

Services,  defined  14 

Sheriff  must  return  warrant,  lien  on  vessel \ .  199 

Stallion,  Ijen  for  services  of  20S 

owner  must  file  statement  and  certificate  as  to  pedigree,  etc. . .  203 

State,  moneys  of,  subject  to  lien 59,    60 

lis  pendens  on  lien  against,  where  filed 113 

State  Court,  when  lien  against  vessel  enforced  in 189-200 

may  enforce  lien  for  construction  of  vessel  181-183 

has  no  jurisdiction  to  enforce  maritime  contract 181 

Statutes  cited  and  referred  to,  see  "Laws  Cited  and  Referred  to." 

Stay  of  Proceedings,  in  lien  actions  , 21 

on  appeal,  when  not  operative  110 

Stone  Cutters,  provision  for  liens  of 205-207 

discharge  of  lien  of   206 
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Sub-Contractor,  defined  13 

Subrogation*  authorities  as  to  rights  of 79 

Substantial  Comptianoe,  as  to  ccmtents  of  notice  of  lien 8S-83 

Substantial  Performance,  what  constitutes  61,    52 

Suit,  retention  of  funds  pending  70 

Sureties,  on  bond  or  undertaking  must  justify  114,  115 

rights  cjid  liabilities  of  117-120 

as  to  personal  judgment  against  120 

where  seyeral  execute  instrument  129 

Surety,  right  to  complete  contract 51 

defenses   by    143 

Surety  Company,  mode  of  justification  by  115 

Surplus,  after  sale  of  vessel,  how  distributed  190 

Surplus  Money,  after  foreclosure,  stands  in  place  of  land 112 

judgment  as  to  17C» 

claim  of  lien  against  surplus  money,  form  of  (No.  76)  37S 

Tender,  necessary  to  discharge  lien 212 

when  excused 226 

Theater  Chairs,  when  fixtures  42 

Time  for  filing  notice  of  lien  cannot  be  extended 90 

Title,  Co  goods  in  warehouse,  statute  as  to  suit  affecting 225 

under  executory  contract    260 

Trial,  amendment  of  pleadings  at 142 

in  cojirt  not  of  record 157 

of  issue,  lien  on  vessel 195 

Trial  by  Jury,  matter  of  right  unless  waived 4-6 

Trustee  in  bankruptcy,  may  file  lien 24 

Undertaking,  discharges  lien  as  to  land Ill 

to  discharge  private  lien  114,  116 

liability  of  surety  under 117 

in  proceeding  to  enforce  lien  on  vessel 197 

action  upon  198 

to  enforce  lien  against  vessel  190 
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Undertaking  —  Bond,  when  either  proper 126,  127 

Statutory  Construction  Law  a^  to  127 

party  need  not  join  in 128 

form  of   128 

leave  to  sue 130 

where  filed  130 

Usage,  evidence  as  to  146,  147 

Usage  and  Custom,  liens  arising;  from 216,  217 

Validity  of  contract  as  to  cash  payments  71 

of  contracts  discussed  25-27 

of  sale  by  mortgagee   246 

Value,  evidence  of  148 

Vendee  under  conditional  sale  may  mortgage  interest  265 

Vendor,  in  conditional  sale,  remedy  of  264 

right  of,  to  return  goods 264 

Vendor  and  Purchaser,  law  of  consent  as  to 34 

Verification,  of  lien,  necessary  80 

what  suflScient 86 

without  the  State   86 

by  agent,  when  sufficient  .- 86 

by  partnership,  what  sufficient 87 

omission  of  signature  of  officer  to  87 

of  municipal  lien,  see  note  at  foot  of  Form  No.  6 284,  285 

Veiiels,  provisions  as  to  liens  upon  180 

when  state  court  has  no  jurisdiction  as  to  181-183 

when  jurisdiction  of  Federal  Coiut  to  enforce  lien  on,  exclusive,  181 

libel  to  enforce  lien  on,  form  of 339 

causing  damage,  lien  on  186 

where  notice,  lien  filed  187 

enforcement  of  lien  against,  in  State  court   189-200 

warrant  against  189 

order  directing  sale  of    192,  193 

when  warrant  against,  was  not  issued  194 

contested  claims  against   196 

mortgage  on,  where  filed 268 

Wages,  contracts  as  to  prevailing  rate,  illegal 16 

when  most  be  paid  in  cash  63 

26 
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Wtiver,  subject  discussed  66-57 

occupation  of  premises  not  65 

taking  security  not  65 

by  agreement  56 

of  architect's  certificate  66 

when   terminated    66 

none  for  continuing  breach 57 

Warehouseman,  had  lien  by  custom  and  usage 216 

lien  under  the  statute 223 

right  of,  to  attack  chattel  mortgage 224 

lien  enforced  by  sale  224,  225 

statute  governing  suit  for  property 225 

must  hold  goods  subject  to  court  order 225 

Warrant  to  enforce  lien  on  yeiisel 189 

how  executed    190,  191 

against  vessel,  how  discharged  196,  197 

Writ  of  Assistance,  when  granted  177 

[Whole  Number  of  Pages  433.] 
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including  i8i  N.  Y. ,  103  App.  Div.  and  45  Miscellaneous  Reports. 


§  3     Mechanic's  liens  on  real  property. 

For  text  of  section  3  See  Snyder^s  Lien  Law,  4th  edition,  page 
16. 

Under  this  section  have  been  grouped  the  authorities  relating 
to  the  validity  and  legality  of  contracts  for  work  and  labor. 
Municipal  contracts,  especially,  in  view  of  the  provisions  of  the 
labor  law  relating  to  municipal  corporations,  (see  Snyder's  Lien 
Law,  4th  edition,  page  62  et  seq.  and  laws  relating  to  plumbers, 
Laws  of  1892,  chap.  902  see  Snyder's  Lien  Law,  4th  edition, 
page  251),  give  rise  to  important  questions  of  construction  in 
foreclosing  municipal  liens.  These  controversies  arise  chiefly 
with  respect  to  contracts  with  municipal  corporations,  and 
involve  the  constitutionality  of  the  eight-hour  provisions, 
and  the  prevailing  rate  of  wages  provisions  of  the  labor  laws,  and 
their  application  to  the  health  laws,  and  police  powers  of  the 
State.    See  also  section  5  of  the  Lien  Law  relating  to  municipal 
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contracts,  Snyder^s  Lien  Law,  4th  edition,  page  59.  .Some  im- 
portant decisions  have  recently  been  rendered  in  this  connection 
and  are  reported  below. 

Labor  law  —  Municipal  contracti. —  The  Court  of  Appeals  of 
the  State  of  New  York  declared  unconstitutional  the  provisions 
of  the  labor  law  (Laws  of  1897,  chap.  415,  §  3,  as  amended 
by  Laws  of  1899,  chap.  567,  supplemented  by  section  384h  of  tiie 
Penal  Code),  forbidding  contractors  and  others  doing  work  for 
the  State,  or  a  municipal  corporation,  to  permit  or  require  more 
than  eight  hours'  work  in  a  calendar  day,  except  in  case  of  emer- 
gency, and  requiring  such  contractor  to  pay  the  *^  prevailing  rate 
of  wages,''  and  malang  it  a  penal  oflfense  to  require  more  than 
eight  hours  for  a  dajr's  labor.  See  Snyder's  Lien  Law,  page  26 ; 
People  ex  rel.  Rogers  v.  Coler,  166  N.  Y.  1 ;  People  ex  ret. 
Treat  v.  Coler,  166  N.  Y.  144;  People  ex  rel.  Lentinhon  v. 
Coler,  168  N.  Y.  6;  Myers  v.  City  of  New  York,  68  App.  Div. 
534;  Ryan  v.  City  of  New  York,  177  N.  Y.  271,  affirming  78 
App.  Div.  134 ;  People  v.  Orange  County  Road  Construction  Co., 
175  N.  Y.  84. 

After  these  cases  had  been  decided  in  the  Court  of  Appeals, 
the  Supreme  Court  of  the  United  States  rendered  a  decision  in 
the  case  of  Atkin  v.  Kansas,  191  U.  S.  207,  sustaining  the  con- 
stitutionality of  a  Kansas  statute  making  it  a  penal  offense  for  a 
contractor,  or  person  contracting  with  the  State  or  a  mimicipal 
corporation,  to  require  or  permit  more  than  eight  hours'  work 
as  constituting  a  day's  labor. 

In  view  of  this  decision,  the  Court  of  Appeals  in  the  case  of 
People  ex  rel.  Cossey  v.  Orout,  179  N.  Y.  417,  was  asked  to  fol- 
low the  ruling  of  the  Supreme  Court  of  the  United  States  upon 
the  theory  that  the  labor  law  of  the  State  of  New  York,  being 
similar  to  the  labor  law  of  Kansas,  the  court  should  follow 
the  ruling  of  the  United  States  Supreme  Court,  and  declare 
that  the  New  Y'ork  statute  was  not  in  conflict  with  any  of  the 
provisions  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  in  that  it  did  not  operate  to  deny  to  any  one 
the  equal  protection  of  the  laws ;  nor  deprive  any  person  of  prop- 
erty without  due  process  of  law;  nor  impair  the  obligation  of 
a  contract,  and  was  not  class  legislation.  The  Court  of  Ap- 
peals, however,  distinguished  the  ruling  of  the  Supreme  Court 
of  the  United  States  in  AtUn  v.  Kansas,  191  U.  S.  207, 
Justice  Haight  alone  dissenting,  and  adhered  to  the  rulings 
made  in  the  cases  above  cited. 
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Two  opinions  were  written  in  the  Cossey  case;  one  by  Chief 
Justice  Cullen,  holding  that  the  provisions  of  tfie  labor  law  in 
question  were  an  unwarranted  and  unconstitutional  interference 
by  the  legislature  with  the  rights  of  a  municipality  guaranteed 
to  it  by  the  Constitution  of  the  State  of  Xew  York.  A  concur- 
ring opinion  was  also  written  by  Mr.  Justice  O'Brien,  holding 
that  the  provisions  of  the  labor  law  of  the  State  of  New  York 
were  unconstitutional  and  void  on  the  further  ground  that  the 
New  York  statute  differed  materially  from  the  Kansas  statute,  in 
that  the  former  deprived  the  contractor  of  his  right  to  be  paid 
for  the  labor  and  materials  which  he  had  furnished  to  the  State 
or  the  municipality,  the  benefits  of  which  the  latter  received  and 
retained;  while  the  Kansas  statute,  in  so  far  as  construed  by 
the  Supreme  Court  of  the  United  States,  related  to  the  penalty 
which  the  contractor  was  obliged  to  suffer  for  violating  the  law, 
as  distinguished  from  his  right  to  recover  for  work  done  and 
materials  furnished.  Judge  O'Brien  further  criticizes  the  con- 
clusion deducible  in  the  Atkin  case  upon  the  ground,  that  it 
might  be  assumed,  that  the  Supreme  Court  of  the  United  States 
had  conceded  that  the  legislature  of  a  State  was  omnipotent,  and 
could  declare,  that  acts  harmless  and  beneficial  in  themselves, 
constituted  a  crime,  within  the  meaning  of  the  statute.  On  this 
branch  of  the  discussion  Justice  O'Brien  says: 

"  There  is,  however,  one  feature  of  that  decision,  which,  al- 
though not  discussed  at  all  in  the  opinion,  is  of  considerable 
interest,  and  that  is  what  seems  to  be  the  practical  concession 
on  the  part  of  the  court  of  the  omnipotence  of  a  State  legisla- 
ture in  the  creation  of  new  crimes.  It  is  virtually  held  that 
the  Kansas  legislature  had  the  power  to  make  it  a  crime  for  a 
municipal  contractor  to  permit  his  employees  to  work  five  min- 
utes more  than  eight  hours  in  the  day,  even  though  the  servant 
wanted  to  work  and  the  employer  was  willing  to  pay  extra 
wages.  Of  course  if  the  legislature  could  make  it  a  misdemeanor 
to  permit  this,  it  could  make  it  a  felony,  and  if  all  this  is  so 
there  would  seem  to  be  no  limit  to  the  power  of  a  State  legis- 
lature in  that  respect.  Whatever  may  be  the  law  of  Kansas,  or 
the  law  in  the  Federal  courts  in  that  respect,  it  is  quite  certain 
that  this  court  has  held  that  the  power  is  limited,  and  that  the 
legislature  has  no  power  to  denounce  as  crimes  acts  which  in 
their  nature  and  consequences  are  innocent  and  harmless. 
People  V.  Oillson,  109  N.  Y.  389;  People  v.  Arensherg,  103 
X.  Y.  388 ;  People  v.  Marx,  99  N.  Y.  377 ;  People  v.  Hawkins, 
157  N.  Y.  1 ;  Matter  of  Jacobs,  98  N.  Y.  98.'^ 

In  the  Cossey  case,  the  relator  had  performed  a  contract  to 
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construct  and  deliver  six  scows  to  the  city  of  New  York,  which 
liad  been  accepted  and  retained  by  the  city.  Certificates  had 
been  issued  by  the  municipal  authorities,  showing  that  the 
<?ontract  had  been  completed  and  the  scows  accepted.  The  con- 
tractor demanded  payment  for  the  work  done  and  materials 
furnished,  which  was  refused  upon  the  ground  that  the  con- 
tractor had  violated  chcpter  415  of  the  Laws  of  1897,  as 
amended,  known  as  the  labor  law,  because  he  had  permitted  his 
workmen  to  work  more  than  eight  hours  a  day  in  the  absence  of 
an  extraordinary  emergency.  The  contractor  then  applied  for  a 
writ  of  mandamus  to  compel  payment  for  the  scows.  Special 
Term  denied  the  writ  "upon  a  question  of  law  only,  to  wit: 
That  the  presumption  is  in  favor  of  the  constitutionality  of  the 
labor  law  referred  to  in  the  motion  papers  herein,  and  not  in  the 
exercise  of  the  discretion  of  this  court."  The  order  was  aflBrmed. 
06  App.  Div.  G07.  The  Court  of  Appeals  reversed  the  orders 
of  the  Special  Term  and  Appellate  Division,  and  granted  the 
application  for  the  writ  of  mandamus  upon  the  ground  that  the 
provisions  of  the  labor  law,  forbidding  a  contractor  to  require 
more  than  eight  hours*  work  in  a  calendar  day,  was  an  invasion 
of  the  constitutional  rights  of  the  municipality.  Judge  O'Brien, 
in  pointing  out  the  distinction  between  the  Kansas  statute  and 
the  Xew  York  labor  law,  observed : 

"The  court  [United  States  Supreme  Court]  had  before  it 
for  construction  a  statute  widely  different  from  our  own,  since 
the  only  remedy  prescribed  for  its  enforcement  was  by  indict- 
ment and  criminal  prosecution.  It  was  a  criminal  case,  based 
upon  a  criminal  statute,  that  obviously  contained  no  sucli  drastic 
remedies  for  enforcement  as  are  to  be  found  in  the  statute  now 
before  us.  It  did  not  assume,  as  our  statute  does,  to  destroy 
or  confiscate  the  contractor's  property,  or  to  annul  his  contract, 
or  to  deprive  him  of  any  remedy  for  the  collection  of  the  fruits 
of  his  contract.  It  did  not  touch  the  contract  at  any  point,  nor 
the  money  earned  upon  it.  It  simply  subjected  his  person  to 
incarceration  for  violation  of  the  law,  and  after  conviction  all 
his  remedies  against  the  city  for  collecting  the  price  of  his  work 
were  left  intact.  He  could  enforce  his  claim  against  the  city 
for  the  money  earned  on  the  contract  just  as  well  after  con- 
viction as  he  could  before.  The  wide  difference  between  th? 
Kansas  statute  and  our  own  will  thus  be  seen  at  a  glance.  The 
former  simply  punishes  the  contractor  for  a  specific  act  or  omis- 
sion, while  the  latter  deprives  him  of  all  property  rights  unde* 
his  contract,  which  with  us  frequently  amounts  to  thousands 
and  even  millions  of  dollars."  People  ex  rel,  Cossey  v.  Grouty 
179  K  Y.  417. 
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Conititntion  of  Hew  York  State. —  The  provisions  of  the  Con- 
stitution of  the  State  of  New  York,  which  it  was  held  were  in- 
vaded by  the  enactment  of  the  labor  law,  forbidding  contractors 
with  the  State  or  with  a  municipal  corporation  from  requiring  or 
allowing  more  than  eight  hours  work  in  any  one  calendar  day, 
requiring  such  contractors  to  pay  the  "  prevailing  rate  of  wages/* 
and  making  a  violation  of  its  provisions  a  penal  offense  are 
as  follows : 

Persons  not  to  be  disfranchised. — ^No  member  of  this  State  shall  be 
disfranchised,  or  deprived  of  any  of  the  rights  or  privileges  secured  to 
any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the  judgment  of 
his  peers.     Const,  art.  1,  §  1. 

Bill  of  rights. — No  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  cfime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces  in  time 
of  war,  or  which  this  State  may  keep  with  the  consent  of  Congress  in 
time  of  peace,  and  in  cases  of  petit  larceny,  under  the  regulation  of  the 
legislature),  unless  on  presentment  or  indictment  of  a  grand  jury,  and 
in  any  trial  in  any  court  whatever  the  party  accused  shall  be  allowed 
to  appear  and  defend  in  person  and  with  counsel  as  in  civil  actions.  No 
person  shall  be  subject  to  be  twice  put  in  jeopardy  for  the  same  oflfense; 
nor  shall  he  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself;  nor  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law;  nor  shall  private  property  be  taken  for  public  use  without 
just  compensation.    Const,  art.  1,  §  6. 

Mr.  Justice  Cullen,  in  the  Cossey  case,  held  in  substance,  that 
a  municipal  corporation  was  "a  member  of  the  State,'*  and 
"a  person,'*  within  the  meaning  of  the  constitutional  provi- 
sions above  quoted,  and  that  the  rights  of  such  municipality, 
like  those  of  an  individual,  could  not  be  infringed,  impaired, 
or  taken  away  by  mere  arbitrary  legislation. 

Ten-hour  law  for  bakers  void. —  To  what  extent  the  Supreme 
Court  of  the  United  States  will  adhere  to  its  ruling  in  AtJcin 
V.  Kansas,  191  U.  S.  207,  above  cited,  is  entirely  problematical, 
in  view  of  a  later  decision  rendered  in  that  tribunal  April  17, 
1905,  in  the  case  of  Lochner  v.  People  of  the  State  of  New  York, 
198  TJ.  S.  45.  The  ruling  in  the  People  ex  rel.  Cossey  v.  Grout, 
179  N.  Y.  417,  in  which  the  Court  of  Appeals  distinguished  the 
reasoning  in  the  majority  opinion  of  the  United  States  Supreme 
Court  in  the  Atkin  case,  was  rendered  in  November,  1904. 
Since  that  time  the  United  States  Supreme  Court  in  April, 
1905,  made  the  ruling  in  the  Lochner  case  reversing  the  Court 
of  Appeals  (People  v.  Lochner,  177  X.  Y.  145)  and  holding 
that  the  ten-hour  law,  applicable  to  employees  in  bakeries  (Labor 
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Law,  art.  VIII,  §  110;  Penal  Code,  §  3481,  subd.  3)  could  not 
be  sustained  as  a  valid  exercise  of  the  police  power  of  the  State 
to  protect  public  health,  safety,  morals,  or  the  general  welfare. 
Stripped  of  this  phase,  there  was  no  ground  on  which  the  law 
could  be  sustained,  and  the  majority  of  the  court  held  that  the 
statute  was  an  arbitrary  interference  with  the  freedom  of  con- 
tract guaranteed  by  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States.  On  this  point  Mr.  Justice  Peck- 
ham  fully  sustains  the  views  of  Chief  Justice  Cullen  and  Justice 
O'Brien  in  People  ex  rcl.  Cossey  v.  Grout,  179  N.  Y.  417,  in 
which  they  held  that  the  legislature  was  not  omnipotent,  and 
had  no  power  to  make  criminal  any  lawful  occupation  or  pursuit 
not  in  conflict  with  laws  of  public  health,  safety,  or  morals. 
The  views  of  Justice  Peckham  also  fully  sustain  the  views  of 
the  majority  of  the  Court  of  Appeals  in  People  v.  Orange  County 
Road  Construction  Co,,  175  X.  Y.  84,  which  arose  upon  a  crimi- 
nal indictment,  similar  to  that  construed  in  the  Atkin  case. 
In  the  Lochner  case  Mr.  Justice  Peckham  observes: 

"  Statutes  of  the  nature  of  that  under  review,  limiting  the 
hours  in  which  grown  and  intelligent  men  may  labor  to  earn 
their  living,  are  mere  meddlesome  interferences  with  the  rights 
of  the  individual,  and  they  are  not  saved  from  condemnation 
by  the  claim  that  they  are  passed  in  the  exercise  of  the  police 
power  and  upon  the  subject  of  the  health  of  the  individual, 
whose  rights  are  interfered  with,  unless  there  be  some  fair 
ground,  reasonable  in  and  of  itself,  to  say  that  there  is  material 
danger  to  the  public  health  or  to  the  health  of  the  employees, 
if  the  hours  of  labor  are  not  curtailed.  If  this  be  not  clearly 
the  case,  the  individuals  whose  rights  are  thus  made  the  sub- 
ject of  legislative  interference  are  imder  the  protection  of  the 
Federal  Constitution  regarding  their  liberty  of  contract  as  well 
as  of  person,  and  the  legislature  of  the  State  has  no  power  to 
limit  their  right  as  proposed  in  this  statute."  Lochner  v.  People, 
198  U.  S.  45,  reversing  s.  c,  177  X.  Y.  145. 

The  final  decision  of  the  Supreme  Court  of  the  United  States 
in  the  Lochner  case,  and  the  most  recent  decisions  of  the  Court 
of  Appeals  in  the  Cossey  case,  and  in  the  Orange  County  Road 
Construction  case,  seem  to  be  in  harmony.  The  only  legal  con- 
clusion dedueible  from  these  decisions  is  the  assumption  that 
the  right  to  work  and  earn  money,  and  the  right  to  pursue  any 
legitimate  trade  or  calling,  is  an  inalienable  right  which  the 
legislature  has  no  power  to  impair  or  abridge.  That  the  legis- 
lature cannot  by  statute,  make  industry  a  crime,  or  brand  the- 
industrious  man  as  a  criminal. 
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Plumben'  license  law  unconstitntioiial. —  The  business  of 
plumbing  in  the  city  of  New  York  is  regulated  by  chapter  803 
of  the  Laws  of  1896.  Chapter  327,  Laws  of  1900,  codifies  the 
provisions  relating  to  plumbing,  drainage,  and  other  matters, 
and  makes  general  provisions  for  all  cities  throughout  the  State. 
Section  57  of  the  Laws  of  1900,  however,  declares  that  nothing 
contained  in  article  3  thereof,  relating  to  plumbing  and  drain- 
age, shall  supersede  or  affect  any  of  the  provisions  of  chapter 
803  of  the  Laws  of  1896,  relating  to  plumbing  in  the  city  of 
New  York.  The  act  of  1896  makes  it  unlawful  for  any  person 
or  copartnership  to  engage  in  the  business  of  master  plumber 
in  the  city  of  New  York,  "  unless  the  name  and  address  of  such 
person  and  of  each  and  every  member  of  such  copartnership 
shall  have  been  registered  '^  as  provided  in  the  act. 

Milton  Schnaier  and  Louis  Schnaier  engaged  in  the  plumbing 
business  in  the  city  of  New  York  under  the  firm  name  of  Milton 
Schnaier  &  Company.  One  of  the  members  of  said  firm,  Milton 
Schnaier,  was  a  practical  plumber  and  registered  as  such  and 
received  a  certificate  pursuant  to  the  provisions  of  chapter  803 
of  the  Laws  of  1896.  His  copartner,  Louis  Schnaier,  was  not 
a  practical  plumber  and  attended  exclusively  to  keeping  books 
of  the  firm  and  carrying  on  and  attending  to  its  financial 
affairs.  The  firm  brought  an  action  against  the  defendant, 
the  Navarre  Hotel  and  Importation  Co.,  to  recover  for  plumb- 
ing work  and  materials  ordered  by  defendant.  The  defense 
interposed  was  that  every  member  of  the  copartnership,  under 
the  act  of  1896,  was  required  to  secure  a  certificate  as  a  practical 
plumber  and  that  as  only  one  of  the  defendants  had  secured 
such  certificate,  the  plaintiffs  as  copartners  were  not  entitled 
to  carry  on  business  in  the  city  of  New  York,  and  that  the 
plaintiffs  were  not  entitled  to  recover  for  the  work  done  and 
materials  furnished.  This  defense  involved  solely  the  question 
as  to  the  validity  of  chapter  803  of  the  Laws  of  1896,  requiring 
each  member  of  the  copartnership  to  register  as  a  practical 
plumber.  The  case  was  submitted  upon  an  agreed  statement  of 
facts  under  section  1279  of  the  Code  of  Civil  Procedure,  and 
the  Appellate  Division  declared  the  law  to  be  valid,  and  dis*- 
missed  the  complaint.  The  Court  of  Appeals,  however,  reversed 
the  judgment  upon  the  ground  that  "  a  law  whicli  prevents  or 
hinders  a  man  from  going  into  partnership  with  another  for 
the  purpose  of  carrying  on  the  trade,  business,  or  calling  of 
employing  or  master  plumbers,  infringes  his  natural  rights  as 
secured  by  the  Constitution."  Upon  this  point  Judge  O'Brien 
observes : 
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"  It  cannot  bo  denied  that  the  statute  in  question  operates 
to  prohibit  two  persons,  situated  as  the  firm  in  this  case  was, 
to  enter  into  i)artnership  for  conducting  a  legitimate  business. 

"It  prohibits  a  business  man,  with  financial  means  and  busi- 
ness ability,  and  a  registered  master  plum])er,  with  the  requisite 
mechanical  skill,  from  uniting  the  financial  and  business  ability 
of  the  one  with  the  energy  and  mechanical  skill  of  the  other 
in  a  partnership  for  conducting  a  legitimate  business.  The 
right  to  form  partnerships  for  the  conduct  of  business  has 
existed  from  time  immemorial  and  any  interference  with  that 
right  must  be  regarded  as  an  unwarranted  interference  with 
individual  freedom  condemned  by  the  Constitution.  The 
feature  of  the  statute  to  which  I  have  referred  would  deprive 
a  firm  engaged  in  the  plumbing  business,  composed  of  half  a 
dozen  persons,  from  enforcing  contracts  and  collecting  their 
bills  for  work  done  unless  they  could  show  that  each  and  every 
member  of  the  firm  was  a  registered  plumber,  and  if,  as  in  this 
case,  it  is  impossible  for  one  of  them  to  become  registered,  the 
firm  must  dissolve.  A  law  that  produces  such  results  in  its 
operation  cannot  be  valid."  Schnaier  v.  Navarre  Hotel  Co., 
182  N.  Y.  83. 

Cartmcn,  lien  of,  in  Oreater  New  York. —  Where  a  public 
cartman  claims  a  lien  upon  property  under  the  ordinances  of 
the  city  of  New  York,  in  the  absence  of  an  adjudication  upon 
the  question  as  to  whether  the  board  of  aldermen  have  any 
statutory  authority  to  pass  a  law  or  ordinance  creating  such  lien, 
the  court  held  that  the  cartman,  or  carrier,  could  not  in  any 
event  assert  such  lien,  unless  he  conveys  the  property  either 
to  the  property  clerk  of  the  police  department,  or  to  a  con- 
venient storage  warehouse.  The  carrier  can  have  no  lien  ex- 
cept for  services  rendered  as  a  carrier,  upon  articles  only,  with 
respect  to  which  he  has  rendered  the  services.  If  the  carrier  or 
expressman  has  a  contract  which  is  confined  solely  to  loading 
cars,  it  is  doubtful  if  he  can  claim  the  lien  at  all.  Booker  v. 
Reilly,  85  App.  Div.  614.  And  if  a  carrier  obtains  possession 
of  goods  upon  which  he  has  no  lien,  he  becomes  liable  in  an 
action  of  conversion  for  failure  to  return  the  goods  to  the  owner 
upon  demand.    Taylor  v.  Smith,  87  App.  Div.  78. 

Consent  —  Vendor  and  purchaser. —  By  an  executory  contract 
the  vendor  agreed  to  sell  to  the  vendee  six  lots  of  land  for  the 
sum  of  $1,000.  One  dollar  was  paid  at  the  time  of  the  execu- 
tion of  the  contract,  the  remainder  it  was  agreed  was  to  be  paid 
within  thirty  days.     The  contract  further  provided  that  the 
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vendees  were  to  build  a  hotel  upon  the  premises  with  at  least 
100  rooms  at  a  cost  of  not  less  than  $50,000  within  one  year 
from  its  date.  The  vendees  further  agreed  at  the  time  of  the 
payment  of  the  purchase  price  to  give  a  surety  company  bond 
for  $10,000,  guaranteeing  the  erection  of  the  hotel.  After  the 
contract  was  made,  the  defendant  Lantry  made  an  agreement 
with  the  vendees  to  erect  stone  foundations  for  the  hotel,  and 
performed  part  of  his  contract.  The  purchase  price  was  never 
paid  by  the  vendee,  and  no  bond  was  given  as  provided  by  the 
contract.  The  vendors  then  sought  to  foreclose  the  contract  and 
the  defendant  Lantry  claimed  a  lien  for  $1,250,  prior  to  the 
plaintiff's  lien  for  unpaid  purchase  money  upon  the  lot  upon 
which  he  had  partly  erected  the  foundation.  The  only  question 
presented  in  the  case  was,  whether  the  contract  upon  its  face 
established  the  consent  of  the  owners  and  vendors  to  the  doing 
of  the  work  by  Lantry.  The  court  hold  that  the  contract  in 
itself  did  not  constitute  consent  within  the  meaning  of  the  Lien 
Law,  because  it  did  not  appear  by  its  terms  that  the  hotel  should 
be  built  before  the  payment  of  the  purchase  price,  and  that  the 
contract  therefore  did  not  contemplate  that  the  property  should 
be  improved  while  owned  by  the  vendor  so  as  to  enhance  the  ven- 
dor's lien  for  the  purchase  price,  nor  did  it  appear  that  the 
vendors  had  any  peculiar  interest  in  having  the  hotel  built, 
and  that  they  owned  no  other  land  in  the  vicinity.  Accordingly 
held  that  Lantry  had  no  lien  upon  the  land  in  question,  which 
was  prior  to  the  lien  of  the  vendors  for  the  purchase  price. 
Bernhardt  v.  Adjoran,  43  Misc.  276. 

Consent. —  The  owner's  consent  will  not  be  inferred  by  mere 
acquiescence  on  his  part.  His  consent  must  bo  evidenced  by 
some  affirmative  act  or  approval,  and  it  must  appear  that  he 
derived  some  benefit  from  the  work  for  which  the  lien  is  claimed. 
Sunshine  v.  Morgan,  39  Misc.  778. 

Consent  —  Married  woman  —  Wife  undisclosed  principal. — 

It  has  been  held  where  work  was  done  and  materials  furnished 
under  a  contract  with  the  husband,  and  it  was  subsequently 
learned  that  the  wife  and  not  the  husband  owned  the  land,  that 
the  plaintiff  might  hold  the  husband  liable  for  the  work  and 
materials  so  furnished,  or  he  might  hold  the  wife  as  the  undis- 
closed principal  for  whom  the  husband  acted  as  agent.  He 
could  not,  however,  hold  both  liable  as  principals,  nor  could  he 
hold  one  for  part  of  the  demand  and  the  other  for  the  remainder 
as  principal  debtor.  Booth  v.  Barrow,  29  App.  Div.  66.  See 
Snyder^s  Lien  Law,  4th  edition,  page  37. 
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In  a  recent  decision  with  regard  to  the  liability  of  the  wife  as 
an  undisclosed  principal,  it  appeared  that  buildings  were  con- 
structed upon  two  lots  owned  by  the  wife,  Jennie  Webb.  Her 
husband,  Charles  E.  Webb,  made  an  agreement  with  one  Whip- 
pel  to  put  the  fixtures  and  plumbing  work  into  the  buildings, 
at  a  price  agreed  upon  between  him  and  Whippel,  the  plaintiff. 
The  husband  told  the  plaintiff  that  the  buildings  were  for  sale, 
but  the  evidence  did  not  show  to  whom  the  bill  was  to  be  sent 
or  to  whom  the  work  should  be  charged,  nor  did  the  evidence 
show  that  the  husband  disclosed  the  fact  that  the  wife  was  the 
owner  of  the  lots.  The  bill  was  sent  to  the  husband,  and  part 
of  the  claim  was  paid.  In  an  action  against  the  wife,  the  evi- 
dence showed  that  after  the  work  was  completed,  one  of  the 
houses  was  conveyed  by  the  wife  who  owned  tlie  fee  of  both 
lots.  It  appeared  further  that  the  wife  knew  that  the  work 
was  being  done ;  that  she  frequently  visited  the  houses  when  the 
plumbing  was  being  put  in,  and  gave  directions  as  to  alterations. 
The  court  held  that  the  only  purpose  for  building  the  houses 
was  to  improve  the  property  in  order  that  it  might  be  sold, 
and  that  the  fair  presumption  was  that  the  work  was  done  at 
the  request  of  the  wife,  and  that  she  was  the  undisclosed  prin- 
cipal for  whom  the  husband  acted.  Whippel  v.  Webb,  44  Misc. 
332.  The  court  cited  Cutter  v.  Morris,  116  X.  Y.  310;  Boyn- 
ton  V.  Squire,  85  Hun,  128,  and  distinguished  Zeigler  v.  Gahnn, 
45  Hun,  44;  Valentine  v.  Appelbee,  87  Hun,  1;  Wilson  v. 
Underhill,  83  Hun,  233 ;  Snyder  v.  Sloan,  65  App.  Div.  543, 
and  Jones  v.  Walker,  63  N.  Y.  612. 

The  powers  of  a  married  woman  have  been  amplified  by  stat- 
ute, so  that  she  can  contract  with  her  husband,  or  any  other 
person  as  if  she  were  unmarried,  and  her  separate  estate  will  be 
liable  for  her  contracts,  whether  they  relate  to  such  estate  or 
othen^ise.  The  Married  Woman's  Act,  as  amended  in  1896, 
will  be  found  in  section  21  of  the  Domestic  Relations  Law. 
(Laws  lS96,  chap.  272.)      It  provides  as  follows: 

Powers  of  married  woman. — A  married  woman  has  all  the  rights  in 
respect  to  property,  real  or  personal,  and  the  acquisition,  use,  enjoyment 
and  disposition  thereof,  and  to  make  contracts  in  respect  thereto  with 
any  person  including  her  husband,  and  to  carry  on  any  business,  trade 
•or  occupation,  and  to  exercise  all  powers  and  enjoy  all  rights  in  respect 
thereto  and  in  respect  to  her  contracts,  and  be  liable  on  such  contracts, 
as  if  she  were  unmarried;  but  a  husband  and  wife  cannot  contract  to 
alter  or  dissolve  the  marriage,  or  to  relieve  the  husband  from  his  lia- 
bility to  support  his  wife.  Domestic  Relations  Law  (Laws  1896,  Chap. 
272,  section  221). 

Prior  to  the  amendment  of  the  Married  Woman*s  Act,  in 
1892,  a  married  woman  was  sued  to  enforce  a  lien  for  work 


Digitized  by  LjOOQ IC 


Extent  op  Lien.  11 

done  in  the  erection  of  a  building  on  her  land.  Plaintiffs  did 
the  work  under  a  contract  with  defendant's  husband,  who  repre- 
sented himself  as  the  owner.  Defendant  testified  that  she 
orally  contracted  with  her  husband  for  the  erection  of  the  house 
and  had  paid  him  in  full.  Held,  that  a  non-suit  was  error, 
and  that  the  facts  entitled  plaintiffs  to  submit  to  the  jury  the 
question  whether  defendant's  husband  was  or  was  not  acting 
as  her  agent.  Farmilo  v.  Styles,  5  X.  Y.  Supp.  579;  s.  c,  52 
Hun,  450;  24  N.  Y.  State  R.  377. 

Where  the  labor  is  performed  at  the  instance  of  the  husband, 
and  with  the  knowledge  of  the  wife,  it  will  be  sulficient  to  estab- 
lish his  agency  and  render  her  estate  liable.  Hauptman  v* 
Catlin,  20  N.  ^Y.  247. 

Lienor  —  Foreign  corporation. — A  foreign  corporation,  which 
delivers  materials  for  the  construction  of  a  building  and  for  the 
improvement  of  real  property  in  this  State,  may  file  a  lien,  pur- 
suant to  section  3  of  the  Lien  Law,  and  enforce  it  in  like  man- 
ner as  a  resident  or  domestic  corporation.  Neuchatel  Asphalt 
Co,  V.  The  Mayor,  155  N.  Y.  373,  followed.  In  an  action  by 
the  foreign  corporation  to  foreclose,  a  violation  of  section  15 
of  the  Corporation  Law  (Laws  1892,  chap.  687),  as  to  procur- 
ing a  certificate  in  this  State,  is  an  affirmative  defense  which 
must  be  alleged  and  proved.  New  York  TerrOrCotta  Co.  v. 
Williams,  102  App.  Div.  1. 

Failure  to  furnish  plans  —  Bemedy. —  If  the  owner  as  a 
condition  precedent  to  the  performance  of  his  contract  agrees 
to  furnish  the  materialman  drawings,  and  neglects  or  refuses 
to  do  so,  the  materialman  may  not  furnish  the  drawings  and 
recover  their  value  in  an  action  to  enforce  his  lien.  As  to  that 
branch  of  the  case,  the  lienor  has  a  right  to  regard  the  con- 
tract as  broken,  and  hold  the  owner  liable  in  damages  for  the 
breach.  New  York  Terra-Cotta  Co,  v.  Williams,  102  App. 
Div.  1. 

For  prior  authorities  on  this  branch  of  the  subject  see  Snyder's 
Lien  Law,  4th  edition,  page  34. 

§  4     Extent  of  lien. 

For  text  of  section  4,  see  Snyder's  Lien  Law,  4th  edition,  page 
38. 

Assignment  by  contractor  for  benefit  of  creditors  —  Liens  of 
subcontractors  —  Extent  of. —  During  the  progress  of  the  work 
the  contractor  made  a  general  assignment  for  the  benefit  of 
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creditors.  At  the  time  of  such  assignmcDt  he  had  earned  over 
and  above  the  payments  received  by  him  $70,761.90.  The  con- 
tract, however,  provided  that  the  owner  might  retain  under 
fuch  contract  10  per  cent,  of  the  cost  of  labor  and  material,  and 
might  retain  2^  per  cent,  thereof  until  the  completion  of  the 
work.  Allowing  for  such  retention  of  the  funds  only  $53,967.85 
w^as  due  and  payable  to  the  contractor  at  the  date  of  his  assign- 
ment. After  the  contractor  had  failed,  and  made  his  assign- 
ment, the  owner  elected  to  complete  the  work.  He  did  so  at  a 
saving  of  $12,363.14.  When  the  building  was  finished  the 
amount  due  the  contractor- was  $58,398.76.  Subcontractors  and 
materialmen  within  the  statutory  period,  after  the  failure  of 
the  contractor,  filed  liens.  In  actions  to  foreclose  it  was  held 
that  the  liens  of  such  materialmen  and  subcontractors  attached 
only  to  the  sum  of  $58,398.76,  which  was  due  and  owing  upon  the 
contract  after  the  completion  of  the  work  by  the  owner,  because 
the  work  had  been  completed  for  $12,363.14  less  than  the  con- 
tract price,  and  that  such  subcontractors  and  materialmen 
could  have  no  lien  upon  the  sum  of  $70,761.90,  earned  at  the 
date  when  the  contractor  made  his  assignment.  New  Jersey 
Steel  <&  Iron  Co,  v.  Robinson,  92  App.  Div.  436;  aflBrmed,  178 
K.  Y.  632. 

Interest  —  TTnliqnidated  claim. —  Where  the  contract  does  not 
in  express  terms  provide  for  interest,  and  a  demand  is  neces- 
sary to  set  interest  running,  the  demand  must  be  for  the  amount 
due,  and  if  the  demand  includes  any  item  not  recoverable  the 
demand  is  illegal  and  interest  cannot  be  allowed.  Cutter  v. 
Mayor,  92  N.  Y.  166;  Veering  v.  City  of  New  York,  51  App. 
Div.  402 ;  Carpenter  v.  City  of  New  York,  44  App.  Div.  230. 
Where  the  contractor  seeks  to  foreclose  a  mechanic's  lien, 
and  it  is  established  upon  the  trial,  that  there  was  no  sub- 
stantial performance,  but  a  failure  to  perform  upward  of  39 
per  cent,  of  the  work  contracted  for,  a  court  of  equity  will  not 
permit  a  recovery  for  any  sum.  But  where  a  recovery  was  had 
for  what  work  was  actually  done,  with  interest,  on  the  sum 
found  to  be  due,  and  no  appeal  was  taken  from  any  part  of  the 
judgment  except  that  which  allowed  interest,  the  Court  held  that 
the  entire  judgment  was  erroneous,  but  as  no  appeal  had  been 
taken,  except  as  to  the  part  of  the  judgment  which  awarded  in- 
terest to  plaintiff,  that  part  of  the  judgment  was  reversed  and 
the  interest  was  stricken  out.  Excelsior  Terra  Cotta  Co.  v. 
Earde,  181  N.  Y.  11,  affirming  90  App.  Div.  5;  Sweeney  v.  City 
of  New  York,  173  N.  Y.  414,  distinguished. 
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A  party  cannot  be  subjected  to  a  liability  for  interest  which 
depends  upon  a  proper  demand,  because  he  does  not  accede  to 
an  improper  demand.  While  the  old  common-law  rule  has 
been  modified,  which  required  that  a  demand  should  be  liqui- 
dated, or  its  amount  ascertained,  before  interest  could  be  al- 
lowed {Gray  v.  Central  Railroad  of  N,  J.,  157  N.  Y.  483),  the 
extent  of  its  modification  is  that  if  the  amount  due  is  capable 
of  being  ascertained  by  mere  computation,  the  allowance  of 
interest  is  proper.    lb. 

Consent  —  Nothing  due. —  In  order  to  authorize  the  lien  of  a 
subcontractor,  on  the  ground  of  consent,  it  is  incumbent  upon 
the  plaintiff  to  show  something  more  than  mere  knowledge  on 
the  part  of  the  owner  that  the  subcontractor  worked  on  the 
building.  He  must  show  (citing  La  Pista  v.  Weil,  20  Misc. 
554)  that  at  the  time  of  filing  his  lien  something  was  due 
from  the  owner  upon  the  contract,  to  which  the  lien  of  the  latter 
can  attach.  And  in  the  absence  of  such  proof  a  lien  is  unau- 
thorized.   Butler  V.  Aquehonga  Land  Co.,  86  App.  Div.  439. 

Waiver  —  Accepting  note. —  In  order  to  establish  waiver  of 
the  right  to  file  a  lien,  the  evidence  must  be  clear,  and  show  an 
intent  to  waive  the  right.  A  materialman,  after  he  had  deliv- 
ered materials,  and  after  his  right  to  file  a  lien  had  accrued,  took 
a  note  for  thirty  days  for  the  amount  of  half  his  claim,  and 
agreed  to  extend  the  time  of  payment  of  the  remainder  of  the 
claim  for  thirty  days  more,  if  necessar>\  Such  an  agreement, 
without  more,  will  not  be  construed  as  a  waiver  of  his  right 
to  file  a  notice  of  lien  at  any  time  within  the  period  allowed  by 
the  statute.     Woolf  v.  Schaefer,  103  App.  Div.  567. 

§  9     Contents  of  notice  of  lien. 

For  text  of  section  9,  see  Snvder's  Lien  Law,  4th  edition,  page 
79. 

Subdivision  1  of  section  9  of  the  Lien  Law  was  amended  by 
Laws  of  1905,  chap.  96,  which  became  a  law  March  24,  1905,  to 
take  effect  September  1,  1905,  so  as  to  read  as  follows  : 

1.  The  name  and  residence  of  the  lienor ;  and  if  the 
lienor  is  a  partnership  or  a  corporation,  the  business 
address  of  such  firm,  or  corporation,  the  names  of 
partners  and  principal  place  of  business,  and  if  a 
foreign  corporation,  its  principal  place  of  business 
within  the  state. 
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Notice  —  Vagne  and  indefinite  statement   ininlBoient. —  A 

notice  of  lien  stated  that  *'  the  labor  performed  and  materials 
furnished  and  the  agreed  price  or  value  thereof  is  as  follows: 
Lender. and  by  virtue  of  a  contract  partly  written  and  partly 
oral,  made  with  the  said  Smith,  Coope  and  Shuttleworth,  above 
mentioned,  according  to  specifications  in  writing  and  drawings 
for  the  improvements  herein  mentioned,  on  or  about  Pebruarv 
24th,  1898,  April  35th,  1899,  and  September  25th,  1899/' 
Held,  fatally  defective.     Toof  v.  Smith,  181  N.  Y.  283. 

Alternative    statement  —  Notice    when    snfficient. —  If    the 

notice  of  lien  states  the  value  of  the  labor  and  materials  which 
have  been  furnished  up  to  the  time  of  filing  the  notice  of  lien, 
separately  from  the  statement  of  the  value  of  the  labor  and 
materials  to  be  subsequently  furnished,  in  such  a  way  that  tho 
labor  and  materials  already  furnished  and  that  to  be  furnished 
is  ascertainable  from  the  face  of  the  notice  of  lien  by  a  mathe- 
matical computation,  it  will  be  sufficient.  Woolf  v.  Schaefer, 
103  App.  Div.  567. 

Notice  of  lien  —  Alternative  statement. —  The  courts  have 
reiterated  the  rule  that  a  statement  of  the  work  done,  or  mate- 
rials furnished,  or  to  be  done  or  furnished  must  not  be  al- 
leged in  the  alternative.  A  statement  in  the  alternative  stat- 
ing that  the  amount  of  work  done  or  to  be  done,  or  material 
furnished  or  to  be  furnished  is  of  the  value  stated  will  render 
the  notice  of  lien  void.  Armstrong  v.  Chisolm,  100  App.  Div. 
440. 

In  support  of  the  rule  above  stated  the  court  cited  Bradley  & 
Currier  Co,  v.  Pacheteau,  71  App.  Div.  148;  reversed  on  another 
point,  175  N.  Y.  492 ;  Bossert  v.  Fox,  89  App.  Div.  7 ;  Statzinger 
V.  Chehra  Chai  Odom  Anshi  Minsk,  91  App.  Div.  612;  Wester^ 
gem  v.  Pabst  Brewing  Co,,  99  App.  Div.  623 ;  New  Jersey  Steel 
A  Iron  Co.  v.  Robinson,  85  App.  Div.  512 ;  affirmed,  178  N.  Y. 
632. 

§  12     ^'ctice  of  lien  on  account  of  public  improvements. 

For  text  of  section  12,  see  Snyder's  Lien  Law,  4th  edition, 
page  91. 

Verification  —  Municipal  lien. —  Section  12  of  the  Lien  Law 
relates  to  the  requirement  as  to  the  contents  of  a  notice  of  lien 
on  account  of  a  public  improvement.  It  will  be  observed  that 
this  section  does  not  declare  that  the  notice  of  lien  should  be 
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verified.  Section  5  provides  for  a  lien  upon  a  public  improve- 
ment upon  filing  a  notice  as  prescribed  in  ariicle  I  of  the  Lien 
Law.  Section  9  of  the  law  alone  provides  for  verification  of  the 
notice,  but  that  section  relates  only  to  a  notice  of  lien  upon  pri- 
vate property,  real  estate.  Both  sections  are  embraced  in  article 
]  of  the  Lien  Law.  The  omission  from  section  13  of  the  provi- 
sion relating  to  the  verification  of  the  notice  of  lien  must  have 
been  intentional.  The  Lien  Law  does  not  show  thai  it  is  the  pol- 
icy of  the  legislature  to  prevent  liens  being  filed  without  the 
solemnity  of  a  verification.  As  section  12  relates  only  to  a  lien 
on  account  of  a  public  improvement,  which  does  not  attach  to 
any  real  property,  but  is  confined  to  the  fund  in  possession  of  the 
municipality,  applicable  to  the  payment  of  the  public  improve- 
ment on  account  of  which  the  services  were  rendered  or  mate- 
rials furnished,  a  verification  to  a  notice  of  lien  under  that  sec- 
tion is  not  required.     Clapper  v.  Strong,  90  App.  Div.  536. 

See  also  Rockland  Lake  Co.  v.  Port  Chester,  102  App.  Div 
360. 

Municipal  lien  —  School  hoiue. —  The  construction  of  a  school 
building  is  a  public  imprevement,  as  the  real  estate  of  the  school 
district  cannot  be  sold  or  reached  under  the  foreclosure  of  a 
mechanic's  lien.  In  an  action  brought  by  plaintiif,  a  subcon- 
tractor, for  excavating,  team  work,  and  manual  labor  in  the 
erection  and  construction  of  a  district  school  in  the  town  of 
LTnion,  Broome  county,  it  appeared  that  the  money  to  erect  the 
school  was  raised  pursuant  to  a  resolution  of  the  board  of 
education,  and  a  committee  was  appointed  to  receive  and 
disburse  the  funds  during  the  progress  of  the  work.  The 
notice  of  lien  was  filed  in  the  ofiice  of  the  clerk  of 
Broome  county.  It  was  served  also  upon  John  Wither- 
rill,  who  was  the  treasurer  and  financial  officer  of  the 
board  of  education,  and  also  upon  the  president  of  the  board. 
The  court  held  that  the  service  was  sufficient.  Upon  this  point 
Mr.  Justice  Forbes  says :  "  The  treasurer  of  the  board  of  educa- 
tion is  the  financial  officer  of  the  district  and  I  do  not  believe 
tliat  a  temporary  designation  —  made  expressly  under  a  resolu- 
tion of  the  board  of  education  —  changed  his  relation ;  since  the 
treasurer  still  remained  the  financial  officer  of  the  district,  while 
the  secretary  and  president  of  the  board  temporarily  became  the 
custodians  of  the  fund  for  the  purposes  of  convenience  in  the 
erection  of  said  school  building  to  avoid  more  frequent  matters 
of  said  board.  The  treasurer  was  a  continuing  entity,  and  as 
such  this  financial  steward  could  easily  be  traced.  Under  the 
circumstances,  must  the  plaintiff  be  defeated  by  the  designation 
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of  a  committee  by  the  board  itself,  and  be  held  responsible 
for  failing  to  search  beyond  the  head  financial  agent  of  the  cor- 
poration for  its  secretary,  the  temporary  custodian  of  the  funds. 
The  court  said  that  while  the  notice  of  lien  might  have  been 
served  upon  the  temporary  custodian  of  the  funds,  plaintiff  was 
not  bound  to  do  so  under  the  statute.  The  building  fund  be- 
longed to  the  board  of  education  —  to  the  school  district.  The 
appropriation  was  made  under  a  resolution  of  the  board.  The 
secretary  and  president  were  used  as  a  committee  to  cany  out 
the  directions  of  the  board  of  education  as  a  matter  of  con- 
venience. Held,  that  the  service  upon  the  president  and  treas- 
urer of  the  board  of  education  was  sufficient.  Weatgaie  v.  Shir- 
ley! ^2  Misc.  245. 

§  13     Priority  of  liens. 

For  text  of  section  13  and  authorities,  see  Snyder^s  Lien 
Law,  4th  edition,  page  93  et  seq. 

Priority  —  Order  of,  among  lienors. —  If  a  judgment  in  a 
mechanic's  lien  action  does  not  give  to  a  claim  the  priority  among 
other  lienors  to  which  it  is  entitled,  the  claimant  aggrieved  may 
appeal  to  correct  the  error.  If  he  perfects  his  appeal  as  to  some 
of  the  parties  and  not  as  to  others,  the  court  may,  nevertheless, 
correct  the  judgment  as  against  those  embraced  in  the  appeal  if 
this  can  be  done  without  prejudice  to  the  rights  of  any  of  the 
parties.  Hall  v.  City  of  New  York,  170  X.  Y.  293 ,  modifying 
on  that  point  only,  s.  c,  79  App.  Div.  102. 

Bankruptcy. —  The  fact  that  a  general  contractor  was  ad- 
judged a  voluntary  bankrupt  intermediate  the  time  when  labor 
was  perfonuid  and  materials  furnished  by  a  subcontractor,  and 
the  filing  of  the  lien  by  him,  will  not  operate  to  defeat  the  lien. 
During  the  time  allowed  by  the  statute  within  which  a  con- 
tractor, subcontractor,  or  materialman  may  file  his  lien,  a  prefer- 
ential statutory  right  exists  in  favor  of  such  contractor  in  the 
nature  of  an  unperfected,  equitable  lien  which  will  not  be  cut 
off  by  an  adjudication  in  bankruptcy  until  after  the  ninety 
days  which  the  statute  gives  to  file  the  lien  has  expired.  Crane 
Co,  V.  Mutual  Signal  Co.,  94  App.  Div.  53. 

§  2.5     Assia:nnients  of  contracts  and  orders  to  be  filed. 

For  text  of  section  15,  see  Snyder's  Lien  Law,  4th  edition, 

page  98. 

Payment  by  owner  —  Order  on  owner. —  Section  15  of  the 
Lien  Law  declares  that  an  assignment  of  the  contract  or  the 
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moneys  due  thereunder,  or  some  part  thereof,  or  an  order  drawn 
by  a  contractor  upon  the  owner  shall  not  be  valid  "until  the 
contract  or  a  statement  containing  the  substance  thereof,  and 
such  assignment  or  a  copy  of  each  or  a  copy  of  such  order  be 
fQed  '^  in  a  proper  county  clerk's  office.  The  Court  of  Appeals 
has  held  that  this  provision  of  the  statute  does  not  hinder  or 
embarrass  an  owner  who  in  good  faith  makes  a  pajment  to  a 
subcontractor  pursuant  to  an  order  drawn  by  a  contractor  be- 
fore the  filing  of  liens.    Harvey  v.  Brewer,  178  N.  Y.  5. 

In  the  case  cited,  the  Van  Brunt  Plumbing  Company,  on 
March  23,  1901,  filed  a  lien  upon  premises  owned  by  Dr.  Brewer 
for  plumbing  work  done  under  a  contract  with  one  Conklin,  a 
contractor.  In  order  to  secure  an  immediate  satisfaction  and 
discharge  of  the  lien,  the  contractor  Conklin  wrote  a  letter  to 
Dr.  Brewer  requesting  him  to  pay  to  the  Van  Brunt  Plumbing 
Company  the  sum  due  it,  and  for  which  its  lien  had  been  filed, 
and  requested  him  to  deduct  the  sum  from  the  last  payment  to 
Conklin  on  the  contract  price.  Dr.  Brewer  accepted  this  order 
on  the  3d  day  of  April,  1901,  and  promised  in  writing  to  pay 
the  Van  Brunt  Plumbing  Company  such  sum.  Upon  the  receipt 
of  this  promise,  the  agent  of  the  company  indorsed  upon  the 
back  of  it,  the  following:  "Accepted,  April  3,  1901,  Van 
Brunt  Plumbing  Company,  per  writer."  Nine  days  thereafter 
the  Van  Brunt  Plumbing  Company  in  consideration  thereof 
satisfied  the  lien  which  it  had  filed.  The  owner  thereafter  on 
the  19th  day  of  June  paid  the  amount  of  the  lien,  $673,  to  the 
Van  Brunt  Plimibing  Company.  A  month  and  eight  days  after 
the  plumbing  company  had  discharged  its  lien,  a  number  of 
other  liens  were  filed.  An  action  was  brought  to  foreclose  the 
first  of  these  subsequent  liens.  The  balance  due  by  the  owner 
was  not  sufficient  to  satisfy  the  lien  of  the  appellant,  Harvey. 
For  this  reason  the  appellant  claimed  that  the  owner.  Dr. 
Brewer,  was  not  entitled  to  be  credited  with  the  sum  of  $673, 
paid  to  the  plumbing  company.  The  referee  who  tried  the  case, 
held  that  the  transaction  between  the  contractor  Conklin,  Dr. 
Brewer,  the  owner,  and  the  Van  Brunt  Plimibing  Company,  the 
subcontractor,  amounted  to  a  payment  of  $673  due  the  plumb- 
ing company  upon  the  lien  filed  by  it  nearly  two  months  before 
the  appellants  lien  was  filed.  The  Court  of  Appeals  sustained  this 
ruling,  holding  that  the  owner  made  the  payment  in  good  faith, 
to  discharge  a  valid  lien,  and  that  the  order  drawn  by  the  con- 
tractor upon  the  owner  should  be  treated  as  a  payment,  and 
that  the  failure  to  file  the  order  with  the  county  clerk  did  not 
invalidate  the  payment. 
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Parker,  C.  J.,  on  this  point  says:  "A  valid  lien  having  been 
acquired  by  the  Van  Brunt  Plumbing  Company  for  $673  due  to 
it,  Conklin,  the  contractor,  in  order  to  secure  an  immediate  satis- 
faction and  discharge  of  the  lien,  gave  to  the  company  an  order 
upon  Dr.  Brewer,  the  owner,  for  the  amount  due,  which  he  at 
once  accepted,  and  promised  in  writing  to  pay.  That  promise 
the  Van  Brunt  Plumbing  Company  accepted  in  satisfaction  of 
their  lien,  which  was  thereupon  discharged  of  record.  All  this 
transpired  before  the  filing  of  appellant's  lien,  and  constituted 
a  payment  by  the  owner  on  account  of  the  sum  due  under  the 
contract  with  Conklin,  for  when  the  Van  Brunt  Plumbing  Com- 
pany accepted  Dr.  Brewer's  written  promise  to  pay  the  order 
drawn  on  him  by  Conklin,  and  discharged  the  lien  of  record,  the 
legal  effect  of  the  transaction  was,  as  against  the  contractor  and 
subsequent  lienors,  precisely  as  if  Dr.  Brewer  had  immediately 
paid  to  Van  Brunt  Plumbing  Company  the  amount  due  to  it 
and  specified  in  the  order  of  Conklin.*'  Harvey  v.  Brewer,  178 
N.  Y.  5. 

See  also  as  to  effect  of  an  order  given  by  the  contractor  on 
the  owner  directing  the  latter  to  deduct  moneys  from  specific 
installments  due  the  contractor  as  the  work  progresses!. 
Garden  City  Co.  v.  Schnugg,  39  Misc.  840;  s.  c,  81  N.  Y. 
Supp.  496. 

Equitable  assig^nment  —  Acceptance  by  owner,  when  not 
essential. —  An  order  given  by  a  contractor  upon  the  owner,  in 
favor  of  a  subcontractor,  directing  the  owner  to  pay  the  sub- 
contractor specific  sums  then  due  the  subcontractor  for  plaster- 
ing and  extra  work,  will  o|wrate  as  an  equitable  assignment  of 
the  fund  as  betw^een  the  subcontractor  and  an  assignee  of  the 
contractor  for  tlie  benefit  of  creditors,  although  the  contractor 
made  such  general  assignment  before  the  orders  were  accepted 
by  the  owner,  and  before  the  orders  were  filed  in  the  office  of  the 
county  clerk.    Armstrong  v.  Chisolm,  99  App.  Div.  465. 

The  court  assumed,  but  did  not  decide,  that  the  filing  of  the 
orders  with  the  county  clerk  was  essential  to  render  them  valid, 
as  against  the  contractor,  or  his  assignee  for  the  benefit  of 
creditors,  yet  the  assignee  took  subject  to  the  right  of  the  payee 
named  in  the  orders  to  file  them,  and  thus  perfect  his  title  to  the 
fund.    Ih. 

Judgment  creditor's  lien. —  The  commencement  of  an  action 
by  a  judgment  creditor  gives  him  a  specific  lien,  provided  an 
execution  has  been  issued  on  the  judgment  and  returned  un- 
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satisfied,  and  where  a  lis  pendens  is  filed  the  filing  of  the  bill 
operates  as  an  attachment  of  the  property  which  cannot  be 
levied  on  at  law.  Such  a  lien  is  within  the  purview  of  the 
clause  in  section  1268  of  the  Code  of  Civil  Procedure,  which 
being  enacted  in  furtherance  of  the  bankrupt  act,  should  be 
construed  in  harmony  with  the  policy  thereof.  The  liens  that 
are  preserved,  unaffected  by  the  bankruptcy  proceedings,  include 
all  which  are  recognized  by  State  laws.  It  is  immaterial  whether 
they  be  statutory,  or  based  on  visage  and  custom,  or  whether 
they  be  legal  or  equitable.  Where  a  judgment  creditor  bringB 
an  action  and  files  a  notice  of  pendency  of  action  before  the 
debt  has  been  discharged  on  the  application  of  the  bankrupt,  an 
order  made  on  a  motion  by  the  bankrupt  to  cancel  the  judgment 
should  provide  that  the  judgment  should  be  allowed  to  stand  for 
the  purpose  of  enforcing  any  lien  created  by  it,  upon  real  estate 
owned  by  the  bankrupt.  Arnold  v.  Treviranus,  78  App.  Div. 
589.    See  also  Nat.  Union  Bank  v.  Riger,  38  App.  Div.  123. 

§  16     I^ration  of  lien. 

For  text  of  section  16  and  the  authorities,  see  Snyder's  Lien 
Law,  4th  edition,  page  107  et  seq,  f 

Duration  of  lien  —  Second  action. —  Section  16  of  the  Lien 
Law,  which  provides  that  an  action  to  foreclose  a  mechanic's 
lien  must  be  brought  within  one  year  after  the  notice  of  lien  has 
been  filed,  does  not  declare  that  if  this  is  not  done  the  lienor 
shall  not  maintain  his  action.  Section  16  must  be  read,  there- 
fore, in  conjunction  with  section  405  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  if  an  action  be  commenced  within 
the  time  limited  therefor,  and  be  terminated  in  any  manner 
other  than  a  voluntary  discontinuance,  a  dismissal  for  neglect  to 
prosecute,  or  final  judgment  on  the  merits,  plaintiff  may  com- 
mence a  new  action  for  the  same  cause,  after  the  expiration  of 
the  time  limited,  and  within  one  year  after  the  reversal  or  de- 
termination.   Conolly  V.  Hyams,  176  N.  Y.  403. 

In  the  case  cited,  plaintiff  sued  to  enforce  his  lien  on  February 
15,  1889,  within  the  year,  but  the  complaint  was  dismissed  on 
the  trial,  for  plaintiff/s  failure  to  produce  the  architect's  cer- 
tificate as  required  by  {he  contract.  Defendant's  judgment 
dismissed  the  action  "on  the  merits,"  but  on  appeal  the  words 
"on  the  merits"  were  stricken  out,  and  as  thus  modified  the 
judgment  was  afiirmed  by  the  Appellate  Division  March  9,  1900. 
On  March  15,  1900,  plaintiff  commenced  a  second  action  to 
foreclose  his  lien,  which  was  sustained.  84  App.  Div.  641* 
Heldj  no  error.    That  as  the  Lien  Law  did  not  in  terms  forbid 
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a  second  action,  which  was  authorized  by  section  405  of  the 
Code,  plaintiff  had  saved  his  rights  by  bringing  the  first  action 
within  one  year  after  filing  his  notice  of  lien,  and  as  there  was 
no  adjudication  of  that  action  "on  the  merits/'  the  second 
action  was  properly  brought  within  one  year  after  the  reversal 
or  determination  of  the  first  action.  Conolly  v.  Hyams,  176 
N.  Y.  403. 

§  18     I^i^tuu^c  of  lien  generally. 

For  text  of  section  18,  see  Snyder^s  Lien  Law,  4th  edition, 
page  114, 

Leave  to  sue  on  undertaking. —  The  plaintiff  brought  an 
action  upon  an  undertaking  running  to  the  clerk  of  the  county 
of  New  York  given  to  procure  the  discharge  of  a  mechanic's 
lien.  A  copy  of  the  undertaking  was  annexed  to  the  complaint. 
The  plaintiff  claimed  that  the  answer  interposed  by  the  defend- 
ant did  not  constitute  a  defense  as  matter  of  law,  and  moved  for 
judgment  upon  the  pleadings,  which  motion  was  granted.  Upon 
the  motion  for  judgment,  the  defendant  claimed  that  the  com- 
plaint did  not  set  forth  a  cause  of  action  for  the  reason  that  it 
contained  no  allegation  that  the  plaintiff  had  procured  an  order 
giving  him  leave  to  sue  upon  the  undertaking,  pursuant  to  sec- 
tion 814  of  the  Code  of  Civil  Procedure.  The  defendant's  con- 
tention was  overruled  and  judgment  was  ordered  for  the  plain- 
tiff. lT{)on  an  appeal  to  the  Appellate  Term,  the  judgment  was 
reversed.  The  court  held  that  the  suit,  being  upon  an  obligation 
which  the  plaintiff  or  his  assignor  could  not  enforce  without 
some  statutory  authority  because  running  to  some  person  other 
than  the  plaintiff,  the  cause  of  action  depended  upon  compliance 
with  the  statute,  which  permits  an  action  by  an  individual  inter- 
ested upon  a  bond  or  undertaking  running  to  a  public  officer,  and 
that,  therefore,  an  order  granting  leave  to  sue  was  a  condition 
precedent  and  an  essential  fact,  which  plaintiff  was  bound  to 
allege  to  support  his  cause  of  action.  Goldstein  v.  MicheUon,  45 
Misc.  GDI. 

Discharge  of  lien  —  Remedy  of  lienor. —  After  a  mechanic's 
lien  has  Ix^en  di.-'cliarged  by  giving  a  1)ond,  the  bond  takes  the 
place  of  the  property  and  becomes  the  subject  of  the  lien.  The 
lienor  then  may  piirsiio  either  of  two  remedies.  He  may  sue  to 
foreclose  his  lien  against  the  debtor  alone  and  recover  a  judg- 
ment establishing  the  validity  of  the  lien,  and  its  amount,  and 
then  maintain  an  action  at  law  against  the  sureties  on  the  bond. 
Or  he  may  bring  an  action  in  equity  against  the  debtor  and  the 
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sureties  on  the  bond,  and  isecure  a  judgment  establishing  the 
vah'dity  of  the  lien  and  the  amount  due  thereon,  and  personal 
judgment  may  be  had  in  said  action  against  the  debtor  and  the 
sureties.     Mertz  v.  Press,  99  App.  Div.  443. 

See  also  Ringle  v.  Matthiessen,  158  N.  Y.  740,  affirming  10 
App.  Div.  274. 

lis  pendens. — The  court,  prior  to  Laws  1905,  chapter  60, 
in  effect  September  1,  1905,  had  no  general  power  to  cancel  a 
notice  of  pendency  of  action.  Such  power,  in  the  absence  of  a 
statutory  provision,  could  not  be  exercised  ex  parte,  and  the  lien^ 
in  actions  other  than  those  to  foreclose  a  mechanics'  lien,  could 
be  canceled  only  upon  notice,  after  the  action  had  abated  as  to 
the  land,  or  after  the  time  within  which  to  appeal  from  a  final 
judgment  in  the  action  had  expired,  or  upon  consent  of  all 
parties  to  the  action.    Beman  v.  Todd,  124  N.  Y.  114. 

The  authority  of  Beman  v.  Todd,  however,  does  not  apply  to 
a  mechanic's  lien,  for  the  reason  that  under  sections  18  and  19 
of  the  Lien  Law,  provision  is  made  for  the  discharge  of  the  lien, 
so  that  upon  compliance  with  these  sections  the  lien  abates  as  to 
the  land  and  attaches  to  the  fund,  bond,  or  deposit.  Madden  v. 
Lennon,  23  Misc.  179 ;  Ward  v.  Kilpairick,  85  N.  Y.  413. 

By  Laws  1905,  chap.  60,  in  effect  September  1,  1905,  the 
provisions  of  section  1G71  of  the  Code  of  Civil  Procedure  have 
been  amended,  giving  the  court  general  discretionary  power, 
"  in  any  action  other  than  an  action  to  foreclose  a  mortgage,  or 
for  the  partition  of  real  property  or  for  dower,"  to  cancel  a 
lis  pendens  upon  giving  proper  security  by  deposit  or  by  giving 
an  undertaking  as  provided  in  tlie  section.* 

•Section  1671  of  the  Code  of  Civil  Procedure,  as  amended  by  Laws 
1905,  chap.  60,  is  as  foHows: 

§  1671.  Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  as 
prescribed  in  the  last  section,  the  pendency  of  the  action  is  constructive 
notice,  from  the  time  of  so  filing  the  notice  only,  to  a  purchaser  or  in- 
cumbrancer of  the  property  affected  thereby,  from  or  against  a  defendant, 
with  respect  to  whom  the  notice  is  directed  to  be  indexed,  as  prescribed 
in  the  next  section.  A  person,  whose  conveyance  or  incumbrance  is 
subsequently  executed,  or  subsequently  recorded,  is  bound  by  all  pro- 
ceedings taken  in  the  action,  after  the  filing  of  the  notice,  to  the  same 
extent  as  if  he  was  a  party  to  the  action.  In  any  action^  other  than  an 
action  to  foreclose  a  mortgage  or  for  the  partition  of  real  property  or 
for  dower,  in  tchich  a  notice  of  the  pendency  thereof  has  been  filed^  and 
in  which  it  shall  appear  to  the  court  upon  a  motion  made  as  hereinafter 
provided,  that  adequate  relief  can  he  secured  to  the  plaintiff  by  a  deposit 
of  money,  or  in  the  discretion  of  the  court  by  the  giving  of  an  undertak- 
ing, as  hereinafter  provided,  where  the  cancellation  of  such  notice  is  not 


Digitized  by  VjOOQ IC 


22  Supplement  —  Snydeb's  Lien  Law. 

othcrtciae  expressly  provided  for  or  regulated,  any  defendant  or  ctny 
other  person  having  an  interest  in  the  property  affected  by  the  action, 
inay  apply  for  the  cancellation  of  such  notice.  Such  application  shall  be 
by  motion  made  in  the  action  upon  not  ice ,  to  be  directed  and  approved 
by  the  court,  to  all  the  parties  to  the  action  and  to  such  other  persons  as 
the  court  may  direct.  If  the  court  on  the  hearing  of  the  motion  shall 
decide  that  adequate  relief  can  be  secured  to  the  plaintiff  and  that  the 
case  is  one  in  which  the  judgment  sought  to  be  enforced  against  the  real 
property  mentioned  in  said  notice  of  pendency  of  action  may  be  secured 
by  the  deposit  of  the  amount  claimed  or  by  the  giving  of  an  undertaking, 
the  court  may  make  an  order  directing  that  the  applicant  make  a  deposit 
in  court  of  a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an 
undertaking  tcith  at  least  ttco  sufficient  sureties  for  the  payment  of  any 
amount  which  the  party  filing  such  notice  of  pendency  of  action,  or 
any  other  party  to  the  action  claiming  an  interest  or  lien  upon  such  real 
property  may  recover  in  the  action,  and  will  pay  the  judgment  sought  to 
be  enforced  against  said  real  property,  in  the  event  that  a  final  judg- 
ment shall  he  recovered  therein  and  conditioned  for  the  performance  of 
such  other  terms  as  the  court  may  direct,  and  that  thereupon,  and  upon 
such  other  terms,  if  any,  as  the  court  shall  deem  equitahle,  an  order  he 
made  cancelling  such  notice  of  record.  The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the  am>ount 
claimed  by  the  plaintiff  or  the  value  of  the  property  affected  by  the 
•action  or  the  interest  of  the  party  filing  such  notice  therein,  with  interest 
and  costs,  and  if  the  court  allow  an  Undertaking  to  be  given,  a  copy 
thereof  with  notice  of  filing  of  the  same,  shall  be  served  upon  the  at- 
4omey  for  the  plaintiff  and  upon  such  other  parties  as  the  court  may 
^direct  and  notice  of  not  less  than  two  days  of  the  justification  of  the 
sureties.  Upon  the  deposit  of  the  sum  required  into  court,  or  if  an 
undertaking  is  given,  upon  the  approval  of  such  undertaking  by  the 
court  or  a  judge  thereof  and  the  compliance  with  such  other  terms  as 
may  have  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  by  all  the 
clerks  with  whom  it  is  filed  and  recorded,  which  cancellation  must  be 
made  by  a  note  to  that  effect,  on  the  margin  of  the  record,  referring  to 
the  order.  Unless  the  order  is  entered  in  the  same  clerk's  office,  a  cer- 
tified copy  thereof  must  be  filed  therein,  before  the  notice  is  ctmcelled. 
After  a  notice  of  pendency  of  action  has  been  cancelled  as  herein  pro- 
vided, neither  the  proceedings  in  the  action,  nor  any  judgment  which 
may  be  rendered  therein,  shall  affect  the  real  property  described  in  any 
notice  of  pendency  which  has  been  cancelled  pursua^nt  to  the  provisions 
of  this  section. 

§  3401     Action  in  a  court  of  record;  consolidation. 

For  text  of  section  3401,  and  authorities,  see  Snyder's  Lien 
Law,  4th  edition,  page  137  et  seq. 

Fraudulent  conveyauces. —  Where  the  right  to  a  lien  has  been 
acquired  in  the  mode  prescribed  by  the  statute,  a  conveyance  of 
the  property  made  by  the  owner  will  not  defeat  the  lien,  unless 
the  conveyance  is  bona  fide  and  the  validity  of  the  transfer  may 
be  tested  in  an  action  to  foreclose  the  lien.  Meekan  v.  Williams, 
36  How.  Pr.  743;  Gross  v.  Daly,  5  Daly,  540;  Amidown  v.  Ben-- 
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jamin,  126  Mass.  276;  Mahoney  v.  McWalters,  3  App.  Div.  248; 
Linneman  v.  Bieber,  85  Hun,  477;  s.  c,  66  N.  Y.  State  R.  739, 
33  N.  Y.  Supp.  129 ;  New  York  Lumber  &  Wood  Working  Co. 
V.  Seventy-third  St,  R.  Co.,  5  App.  Div.  87. 

If  a  transfer  of  the  property  has  been  made  to  defeat  the  lien 
and  the  plaintiff  seeks  to  set  it  aside,  he  must  set  forth  in  his 
complaint  the  facts  relied  upon  to  establish  that  fact,  so  that 
proof  as  to  the  fraudulent  nature  of  the  transfer  may  be  ad- 
mitted. Meelian  v.  Williams,  36  How.  Pr.  743;  Tisdale  v. 
Moore,  8  Hun,  19 ;  McAuley  v.  Mildrum,  1  Daly,  396 ;  Gross  v. 
Daly,  5  Daly,  540;  Bierchenck  v.  King,  38  App.  Div.  360;  Gil- 
mour  V.  Colcord,  96  App.  Div.  358. 

The  burden  of  proof  is  on  the  purchaser  to  relieve  himself 
from  the  effect  of  a  fraudulent  intent  of  his  grantor,  by  proving 
that  he  was  a  purchaser  for  a  valuable  consideration,  and  if  it 
appears  that  the  owners  of  the  fee  are  mere  dummies  and  that 
the  consideration  for  the  transfer  proceeded  from  the  third 
party,  who  was  insolvent,  who  procured  the  owners  of  record  to 
transfer  the  premises  to  secure  to  himself  the  benefit  of  the  trans- 
action and  to  procure  the  transfer  of  the  property  to  hinder,  delay 
and  defraud  creditors,  the  presumption  will  arise  that  such  \\?^ 
also  the  intent  of  the  purchaser  and  upon  him  will  devolve  the 
burden  of  showing  that  he  was  not  only  a  purchaser  for  value 
and  in  good  faith,  but  had  no  notice  or  knowledge  of  facts  which 
puts  him  upon  inquiry  as  to  the  intent  of  the  real  owners  in 
having  the  property  transferred.  Gilmour  v.  Colcord,  96  App. 
Div.  358. 

Fraudulent    gprantee    may    attack    validity   of   lien. —  The 

owner  of  lands  against  which  a  notice  of  lien  has  been  filed 
may  assail  the  validity  of  a  lien  thereon,  even  although  such 
defendant .  may  be  fraudulent  grantee  of  the  original  owners. 
Tooy  V.  Smith,  181  K  Y.  283. 

Damages  —  Counterclaim  for  failure  to  furnish  materials. 

—  Where  the  owner  contracted  for  shingles  to  be  used  in  the 
erection  of  a  building,  and  the  materialman  failed  to  furnish 
them  as  agreed,  the  measure  of  damages  to  which  the  owner  is 
entitled,  in  an  action  to  foreclose  the  lien,  for  such  breach  by 
plaintiff* is  the  difference  between  the  contract  price  of  the 
shingles  and  the  market  price  at  which  they  could  have  been 
obtained  at  the  time  and  place  of  deliverv.  Woolf  v.  Schaefer, 
103  App.  Div.  567. 

For  other  authorities  as  to  damages,  see  Snyder's  Lien  Law, 
page  149. 
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Eridence  —  Expert  witneu. —  The  Court  of  Appeals  has  re- 
versed the  case  of  Schultze  v.  Ooodstein,  82  App.  Div.  316, 
Snyder's  Lien  Law,  4th  edition,  page  146.  See  Schultze  v. 
Goodstein,  180  X.  Y.  248.  In  the  case  cited,  the  plaintiff  filed 
a  lien  for  plumbing  work.  In  an  action  to  foreclose,  it  appeared 
that  the  plaintiff  had  used  one  and  one-half  inch  pipe  and  the 
contract  called  for  two  inch.  One  and  one-half  inch  pipe  con- 
formed to  the  regulationc  of  the  building  department.  The  trial 
judge  held  that  this  was  a  deviation  which  was  not  caused  by 
inadvertence  or  unintentional  omission  of  the  said  contract,  and 
that  he  was  guilty  of  a  willful  and  intentional  departure  from 
his  contract  in  the  particulars  mentioned  without  the  authority 
of  the  owner  or  architect.  Upon  appeal  the  judgment  entered 
on  this  decision  was  reversed  by  the  Appellate  Division ;  two  of 
the  justices  dissenting,  and  a  new  trial  was  ordered.  82  App. 
Div.  315.  The  Appellate  Division  held  that  it  was  proper  for 
plaintiff  to  inquire  of  an  expert  witness  whether  one  and  one- 
half  inch  pipe  was  preferable  for  the  purpose  of  the  contract 
than  two  inch,  and  that  such  testimony  was  competent  in 
order  to  show  a  substantial  compliance  with  the  contract.  This 
ruling  was  reversed  by  the  Court  of  Appeals.  Schultze  v.  Good- 
itein,  180  N.  Y.  248. 

In  its  opinion,  the  court  by  Mr.  Justice  Vann,  commenting 
upon  the  admissibility  of  the  expert^s  testimony,  observed: 

•  "A  contractor  may  not  deliberately  violate  his  contract  by  the 
use  of  earthen  construction  instead  of  iron,  and  small  pipes  in- 
stead of  large  ones  and  yet  claim  that  he  has  done  as  he  agreed 
because  the  result  is  just  as  good.  Unless  the  owner  had  the 
right  to  contract  for  what  he  wanted  and  to  get  what  he  con- 
tracted for,  there  was  no  use  in  making  a  contract.  A  building 
contract  is  like  any  other;  it  is  to  be  fairly  performed  accord- 
ing to  its  terms,  and  any  substantial  change,  unless  authorized 
by  the  owner  or  architect,  is  made  at  the  risk  of  the  contractor. 
In  order' to  avoid  injustice  the  law  tolerates  unsubstantial  devia- 
tions made  in  good  faith  but  it  exacts  full  compensation  therefor 
and  permits  a  recovery  on  the  theory  of  substantial  performance, 
only  after  the  proper  deductions  have  been  made.  The  con- 
tractor had  no  right  to  substitute  his  own  judgment,  for  the 
stipulations  of  the  contract  or  to  recover  on  the  basis  of  com- 
plete performance,  when,  as  the  court  found,  he  willfully  and 
intentionally  used  inferior  and  less  expensive  materials  in  the 
place  of  those  agreed  upon.  When  the  owner  stipulated  for 
iron  pipe  he  had  the  right  to  iron  pipe,  regardless  of  whether 
some  other  kind  according  to  the  opinion  of  the  contractor  or 
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experts  would  do  as  well.  He  agreed  to  pay  upon  the  condition 
that  iron  pipe  was  used  and  he  is  not  obliged  to  pay  unless  that 
condition  is  performed.'^ 

The  court  at  Trial  Term  excluded  as  incompetent  upon  the 
objection  of  the  owner,  the  following  questions  put  to  the  expert : 
"  In  your  estimation  is  a  pipe  of  the  diameter  of  one  and  one- 
half  inches  preferable  under  laundry  tubs  to  one  of  two  inches, 
where  the  drain  is  two  inches  in  diameter?  Do  you  know  of 
any  case  where  earthen  pipes  would  be  preferred  over  sewer 
pipes  made  of  iron  ?  " 

The  Appellate  Division  ruled  that  the  exclusion  of  this  evi- 
dence was  error.  On  this  point  the  Court  of  Appeals  reversed 
the  Appellate  Division  and  held  that  the  questions  were  properly 
excluded.  In  this  connection  the  court  said:  By  these  ques- 
tions the  plaintiff  sought  to  show  that  the  materials  used  by 
the  contractor  would  answer  the  purpose  as  well  as  those 
called  for  by  the  contract,  although  they  were  of  a  different 
kind,  and  cost  less.  The  court  concluded  that  the  contractor 
could  not  thus  deliberately  violate  his  contract  and  seek  to 
justify  such  violation,  by  expert  testimony,  as  indicated  in  the 
questions  asked.    SchuUze  v.  Ooodstein,  180  N.  Y.  248. 

Evidence  —  Cost  of  keeping  plumbing  work  in  repair. —  The 

specifications,  which  were  part  of  the  contract,  required  the 
contractor  "to  warrant  all  the  plumbing  and  gas  fitting  to 
remain  in  perfect  working  order  for  one  year  after  the  com- 
pletion thereof,  during  which  time  he  will  have  to  make  all 
necessary  repairs  free  of  charge.*'  The  contractor  filed  a  lien 
and  the  owner  defended  upon  the  ground  that  the  contractor 
failed  to  perform  his  contract  for  the  plumbing  work  and  mate- 
rials and  that  he  procured  the  certificate  of  the  architect  required 
thereby  through  misrepresentation  and  fraud.  Upon  the  trial 
the  owner  introduced  evidence  tending  to  show  that  he  was 
compelled,  at  various  times  during  the  first  year,  to  expend  over 
$300  for  temporary  repairs  to  the  plumbing  after  due  notice  to 
the  contractor,  who  neglected  to  remedy  the  defects.  The  plain- 
tiff called  the  contractor  as  a  witness  and  asked  him  the  follow- 
ing questions  which  were  excluded  as  incompetent:  "Wliat 
would  be  the  true  and  reasonable  value  to  keep  the  plumbing  in 
such  a  house  in  good  repair  for  one  year?  What  would  be  the 
proper  cost  to  keep  in  repair  the  plumbing  work  which  was  done 
by  you  in  those  Sixty-second  street  houses  for  one  year  after  com- 
pletion by  you  ?  What  is  the  true  cost  to  keep  all  the  plumbing 
and  gas  fixtures  put  in  by  you  in  those  houses  in  perfect  work- 
ing order  for  one  year,  after  they  were  completed  by  you?  *' 
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The  Court  of  Appeals  held  that  the  questions  were  properly 
excluded.  On  this  point  the  court  observed :  "  These  questions 
were  unfortunate  in  form  and  defective  in  substance.  They  did 
not  call  for  any  fact  relating  to  the  actual  cost  of  the  repairs, 
nor  for  an  opinion  as  to  how  much  it  was  reasonably  worth  to 
make  them  as  they  were  made,  or  to  make  such  as  were  neces- 
sar}'.  No  safe  opinion  could  be  given  upon  the  subject  by  the 
ma<5t  skillful  and  intelligent  expert,  unless  the  defects  were 
described  or  in  some  way  included  in  the  question.  The  expense 
of  making  the  repairs  depended  upon  what  they  were  and  what 
there  was  to  be  done,  which  was  not  submittea  to  the  witness. 
So  far  as  appeared  he  did  not  know  their  nature  or  extent,  nor 
how  much  labor  and  material  were  necessary  to  make  them.  He 
had  seen  the  houses  but  once  after  they  were  completed  and 
that  was  very  early  in  the  year  to  which  the  covenant  to  repair 
related.  The  actual  cost  was  a  fact  and  the  reasonable  expense 
was  a  fact,  and  evidence  bearing  upon  cither  of  these  facts  could 
not  be  met  by  an  opinion  as  to  what  the  fact  should  be,  without 
anything  to  base  it  on.  The  expense  necessarily  depended  upon 
the  condition  of  the  plumbing  and  the  defects  which  appeared 
as  time  passed.  It  would  be  less  if  the  materials  and  workman- 
ship were  good  when  the  plumbing  was  first  put  in  than  if  they 
were  bad.  There  might  be  few  defects  or  many,  depending  on 
circumstances,  and  an  opinion  as  to  what  expense  would  be  or 
should  be  without  describing  what  was  needed  was  abstract  and 
incomnetent."    SchuUze  v.  Goodstein,  180  N.  Y.  248. 

§  3402     Parties  to  an  action  in  a  court  of  record. 

For  text  of  section  3402,  see  Snyder's  Lien  Law,  4th  edition, 
page  \b\  ei  seq. 

Parties  —  Waiver  of  defect. —  The  Court  of  Appeals  in 
Ilaw^kins  v.  Mapes-Reeves  Construction  Co.,  178  X.  Y.  236,  has 
reiterated  the  rule  as  stated  in  Lawrence  v.  Congregational 
Church,  164  N.  Y.  115.  See  Snyder's  Lien  I^w,  page  153.  In 
this  recent  decision  the  court  holds  that  a  plea  of  nonjoinder 
of  proper  parties  defendant  will  be  deemed  to  have  l)een  waived, 
where  the  pleading  does  not  point  out  the  precise  defect,  or  in 
case  the  party  fails  to  bring  the  matter  to  the  attention  of  the 
trial  court,  or  fails  to  show  that  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  an  additional 
party.  Hawkins  v.  Mapes-Reeves  Construction  Co,,  178  N".  Y. 
236. 
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§  3411     ^*t*  And  ditborsements. 

For  text  of  section  3411,  see  Snyder^s  Lien  Law,  4th  edition, 
page  158. 

Costs  —  Several  lienors. — But  one  bill  of  costs  can  be  allowed 
to  one  party  in  an  action  to  foreclose  several  mechanics'  liens 
filed  by  different  persons.  In  such  an  action  it  is  improper  to 
allow  the  owner  separate  bills  of  costs  against  unsuccessful 
lienors  who  filed  separate  liens.  Woolf  v.  Schaefer,  103  App. 
Div.  567. 

§  3412     Judgment  in  case  of  failure  to  establish  lien. 

For  text  of  section  3412,  and  authorities,  see  Snyder's  Lien 
Law,  4th  edition,  page  169  et  seq. 

Personal  judgment  —  Failure  of  lien. —  An  action  to  foreclose 
a  mechanic's  lien,  if  personal  judgment  has  been  demanded 
in  the  complaint,  and  upon  the  trial  if  the  court  shall,  for  any 
reason,  declare  that  the  lien  is  defective  and  cannot  be  enforced, 
the  court  may  nevertheless,  upon  testimony  showing  the  per- 
formance of  the  contract,  and  the  amount  due  thereon,  render 
personal  judgment  against  the  party  liable  for  the  debt  with 
costs.     Gilmour  v.  Colcord,  96  App.  Div.  358. 

Conditional  sale  —  Wlien  vendor  may  recover  balance  of 
agpreed  price. —  Defendant  purchased  a  cash  register,  under 
agreement  of  conditional  sale,  whereby  he  was  to  pay  in  advance 
one-half  of  the  purchase  price,  and  balance  in  installments,  title 
to  remain  in  vendor  till  payments  made  in  full.  The  vendee, 
after  paying  half  the  price  as  agreed,  refused  to  receive  the 
goods.  Held,  that  the  vendor  could  sue  and  recover  the  balance 
of  the  purchase  price,  and  was  not  confined  to  action  for  dam- 
ages based  on  the  difference  between  the  contract  price  and  the 
market  value  of  the  article.  Ideal  Cash  Register  Co.  v.  Zuntno, 
39  Misc.  311 ;  s.  c,  79  N.  Y.  Supp.  264. 

Trial  by  jury  —  How  waived  —  Personal  judgment. —  Sec- 
tion 3412  of  the  Lien  Law,  authorizing  a  personal  judgment  in 
an  action  to  foreclose  a  lien,  does  not  impair  defendant's  right 
to  a  jury  trial.  But  if  a  defendant  takes  no  steps  in  the  action 
to  preserve  his  right  to  go  before  a  jury,  he  will  be  deemed  to 
have  w'iaived  the  right,  and  a  judgment  in  persomam  will  be 
valid.  Section  1009  of  the  Code  prescribes  when  a  party  will 
be  deemed  to  have  waived  his  right  to  a  jury  trial,  to  wit: 
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(1)  failing  to  appear;  (2)  written  waiver;  (3)  oral  consent; 
(4)  moving  the  trial  by  failing  to  demand  jury  before  evidence 
is  offered.  The  court  holds  further  that  a  party  may  preserve 
the  right  in  an  action  to  foreclose  a  mechanic's  lien:  (1)  by 
having  the  issues  settled  and  tried  by  a  jur)%  prior  to  the  trial 
at  Special  Term;  (2)  by  trying  the  issues  as  to  the  validity  of 
the  lien  first  at  Special  Tonn,  witli  a  stipulation  that  if  the 
lien  be  declared  valid,  an  interlocutory  judgment  so  declaring 
shall  be  entered,  and  sending  the  issues  upon  which  the  personal 
judgment  depends  to  the  Trial  Term.  If  this  be  not  done,  the 
jury  trial  will  be  deemed  waived.  Stemrwald  v.  Gill,  85  App. 
Div.  605. 

Personal  jndgment  on  demurrer  to  aniwer. —  Plaintiff  com- 
menced an  action  to  foreclose  a  lien  as  a  subcontractor  of  one 
Strong,  against  the  contractor,  and  the  village  of  Nassau,  with 
whom  Strong  contracted  to  construct  a  reservoir  and  water 
system.  The  village  demurred  to  the  complaint,  and  the  plain- 
tiff demurred  to  the  answer  of  defendant  Strong,  who  alleged 
that  plaintiff's  lien  was  invalid  as  against  the  village.  The 
complaint  demanded  personal  judgment  against  Strong.  Both 
demurrers  were  sustained.  The  demurrer  by  the  village  was 
sustained  because  the  complaint  failed  to  set  forth  all  the 
elements  of  the  contract  between  Strong  and  the  village.  Plain- 
tiff should  have  set  out  this  contract,  as  it  would  have  to  be  set 
forth  in  an  action  by  Strong  against  the  village.  Nor  did  the 
complaint  show  that  the  services  performed  by  plaintiff  were 
performed  upon  any  contract  between  the  two  defendants. 
Breuchaud  v.  Mayor,  61  Hun,  564;  Ooodrich  v.  Oilli^s,  62  Hun, 
479 ;  Watrous  v.  Elmendorf,  55  How.  Pr.  461 ;  Screbo  v.  Smith, 
16  Misc.  102,  were  cited.  Clapper  v.  Strong,  41  Misc.  184, 
affirmed,  90  App.  Div.  536. 

The  court  held,  however,  that  as  between  plaintiff  and  de- 
fendant Strong,  the  complaint  stated  a  cause  of  action  which 
entitled  him  to  a  personal  judgment  against  Strong.  That  de- 
fendant Strong  could  not  set  up  by  way  of  defense,  that  the 
lien  was  invalid  as  to  his  codefendant,  the  Village  of  Nassau. 
The  defense,  if  true,  was  not  available  to  defendant  Strong.  It 
will  be  sufficient  if,  as  between  plaintiff  and  Strong,  the  com- 
plaint states  a  cause  of  action.  Clapper  v.  Strong,  41  Misc.  184, 
affirmed,  90  App.  Div.  536. 

• 

Bes  adjudicata. —  Section  3412  of  the  Lien  Law,  Code  of 
Civil  Procedure,  which  provides  that  if  the  lienor  shall  fail  to 
establish  a  valid  lien  "he  may  recover  judgment  therein  for 
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such  sums  as  are  due  liim  or  which  he  might  recover  in  an 
action  on  a  contract  against  any  party  to  the  action,"  is  per- 
missive and  not  compulsory.  The  plaintiff  in  an  action  to 
foreclose  his  lien  was  awai;ded  a  judgment  establishing  only 
the  amount  due  upon  the  lien,  but  the  court  held  that  the 
plaintiff  could  not  recover  in  that  action  the  profits  which  he 
would  have  realized  had  he  been  permitted  to  complete  the  work 
under  the  contract,  or  for  the  materials  which  were  delivered  on 
the  premises,  but  not  used  in  the  buildings.  The  court  decided 
that  such  claims  were  elements  of  damage  in  an  action  for 
breach  of  contract,  and  declined  to  pass  upon,  or  adjudicate 
them,  in  the  foreclosure  action. 

Plaintiff  subsequently  sued  at  law  to  recover  the  profits  she 
might  have  realized  on  his  contract  in  the  lien  suit,  and  for 
the  materials  delivered  on  the  premises  but  not  used  in  the  build- 
ing. The  defendant  claimed  that  the  adjudication  in  the  judg- 
ment to  foreclose  the  lien  was  a  bar,  and  the  court  below  sus- 
tained the  plea,  and  dismissed ;  upon  appeal  the  court  held  that 
in  the  lien  action  the  court  might  have  decided  the  matters  em- 
braced in  the  second  suit,  but  that  as  it  expressly  declined  to  do 
so,  the  judgment  in  the  lien  suit  could  not  be  held  to  constitute 
a  bar  to  the  second  action.  The  issues  in  the  second  suit  were-  not 
decided  in  the  mechanic's  lien  action,  and  that  action,  therefore, 
did  not  conclude  the  trial  of  the  issues  in  the  second  action. 
Koeppel  V.  McBeih,  97  App.  Div.  299. 

§  3413     Offer  of  payment. 

For  text  of  section  3413,  and  authorities,  see  Snyder's  Lien 
Law,  4th  edition,  page  174  et  seq. 

Offer  of  judgment. —  An  offer  of  judgment  made  pursuant  to 
section  738  of  the  Code  of  Civil  Procedure,  authorizes  the  clerk 
to  enter  the  judgment  accordingly,  t.  e,,  according  to  the  offer. 
An  offer  of  judgment  made  in  an  action  to  foreclose  a  mechanic's 
lien,  was  made  in  form  for  a  money  judgment  as  follows: 
"  The  defendants,  Edward  Rowan  and  Margaret  J.  Rowan,  offer 
to  allow  judgment  to  be  taken  against  them  herein,  by  the 
plaintiff  for  the  sum  of  $1,376.56,  with  costs.*'  The  offer  was 
not  accepted,  and  on  the  trial  the  amount  of  plaintiff's  lien  was 
established  at  $1,195.58,  with  interest  from  July  3,  1903,  and 
a  sale  of  the  premises  was  directed  in  the  judgment.  The  clerk 
taxed  the  costs.  Defendants  appealed  from  the  taxation,  claim- 
ing that  the  amount  offered  was  more  favorable  than  the  judg- 
ment recovered.     The  taxation  was  set  aside  at  Special  Term. 
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On  appeal  the  order  of  Special  Term  was  reversed,  and  the 
taxation  affinned,  on  the  ground  that  the  offer  authorized  only  a 
personal  judgment  against  defendants  for  money,  and  that  upon 
puch  an  offer  the  clerk  could  not  enter  a  judgment  of  foreclosure 
and  sale,  and  for  a  deficiency  in  case  the  proceeds  of  sale  were 
inadequate.  Such  a  judgment  would  not  be  in  accordance  with 
the  offer.  The  judgment  obtained  by  plaintiff  was,  therefore, 
more  favorable  than  the  judgment  offered,  and  plaintiff  was 
entitled  to  costs  regardless  of  the  offer.  McNally  v.  Rowan,  101 
App.  Div.  342.     See  also  Rollins  v.  Barnes,  23  App.  Div.  240. 

§  3417     D2*<^hA>Yc  of  mechanic't  lien  by  order  of  court. 

For  text  of  section  3417,  and  authorities,  see  Snyder's  Lien 
Law,  4th  edition,  page  177. 

Hotice  to  commence  action. —  If  notice  has  been  served  on 
the  lienor  to  commence  an  action  to  foreclose  the  lien  within 
thirty  days,  service  of  a  summons  within  the  period  is  sufficient. 
An  action  is  begun  by  service  of  a  summons,  and  if  a  lis  pendens 
is  filed  within  a  year  after  the  notice  of  lien  is  filed,  it  will  be 
sufficient.  The  filing  of  the  lis  pendens  is  not  essential  to  begin 
the  action.     Matter  of  Cattabery  v.  Knox,  17  App.  Div.  372. 

See  also  authorities  as  to  lis  pendens,  Snyder's  Lien  Law,  4th 
edition,  page  110  et  seq. 

Power  to  cancel  lien  discretionary. —  The  power  conferred  by 
section  3417  of  the  Lien  Law,  Code  of  Civil  Procedure,  which 
authorizes  the  court  to  make  an  order  cancelling  a  notice  of  lien 
for  failure  of  the  lienor  to  begin  suit  to  foreclose  after  thiriy 
days'  notice  on  the  owner,  is  not  mandatory,  but  permissive  only. 
The  power  being  discretionary,  must  be  exercised  in  view  of  all 
the  surrounding  facts  and  circumstances  presented  on  the  motion 
to  cancel  the  lien.    Jackson  Co,  v.  Haven,  86  App.  Div.  236. 

Where  a  lienor  showed  in  answer  to  the  motion  to  cancel  his 
lien  that  he  had  begun  an  action  to  foreclose  within  the  thirty 
days,  and  served  one  of  the  defendants,  but  was  unable,  after 
diligent  effort,  to  get  service  on  the  owner  within  the  thirty  days, 
although  such  service  was  made  shortly  thereafter,  the  motion 
to  cancel  the  lien  was  properly  denied.  The  court  cited  In  re 
Pool,  38  N.  Y.  St.  Kep.  806;  s.  c,  14  N.  Y.  Supp.  790;  Equi- 
table  Life  Ins,  Soc,  v.  Stevens,  63  N.  Y.  341. 

The  intention  of  the  statute  was  clearly  to  enable  the  owner 
to  require  the  lienor  to  test  the  validity  of  his  lien  speedily,  and 
to  give  the  court  the  power  to  vacate  or  discharge  the  lien  in 
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case  the  action  is  not  commenced  or  suflScient  reason  presented 
to  the  court  excusing  the  lienor  for  not  commencing  the  action 
at  the  time  named  in  the  notice.    /&. 

§  30     ^'ds  ^^  vessels. 

For  text  of  section  30,  and  authorities,  see  Snyder's  Lien  Law, 
4th  edition,  page  180  et  seq. 

Canal  boats  are  yesseli  exclnsively  .within  admiralty  juris- 
diction of  Federal  courts. —  The  Supreme  Court  of  the  United 
States,  reversing  the  Court  of  Appeals  of  the  State  of  New  York 
October  26,  1903,  has  held  that  canals  and  canal  boats  are 
within  the  exclusive  admiralty  jurisdiction  of  the  Federal  courts, 
and  that  a  contract  to  repair  a  canal  boat,  where  the  work  was 
done  at  an  inland  point  in  Niagara  county,  was  a  maritime 
contract  within  the  meaning  of  the  Lien  Law  of  1897  (§§  30- 
35),  which  could  be  enforced  only  in  the  Federal  court.  Ke- 
ported  in  the  oflBcial  reports  as  The  Robert  W,  Parsons,  191 
U.  S.  17;  s.  c.  reported  as  Perry  v.  Haines,  24  Sup.  Ct.  Rep.  8, 
U.  S.  Supreme  Court  Rep.,  Law  Edition,  book  48,  p.  73. 

The  Court  of  Appeals  held  that  a  canal  boat  engaged  in  the 
carrying  trade  between  New  York  city  and  points  on  the  Erie 
canal,  which  is  wholly  within  the  State,  and  which  boat  must  be 
towed  through  the  Hudson  river,  which  is  navigable  water  of  the 
United  States  flowing  into  the  Atlantic  ocean,  was  not  a  vessel 
which  could  navigate  the  high  seas,  and  that  a  lien  for  repairs  to 
the  boat  could  be  enforced  in  the  State  court.  Matter  of  Haines, 
Perry  v.  Haines,  52  App.  Div.  550;  s.  c,  57  App.  Div.  636; 
affirmed  without  opinion,  168  N.  Y.  586.  The  United  States 
Supreme  Court  reversed  the  Court  of  Appeals  holding  that  the 
boat  was  a  vessel  within  the  admiralty  jurisdiction  of  the  Fed- 
eral court,  and  that  the  contract  for  repairs  was  a  maritime 
contract,  and  the  lien  thereon  was  enforceable  only  in  the  District 
Court  of  the  United  States.  The  court  by  Mr.  Justice  Brown 
observed  that  canal  boats  are  ships  within  the  meaning  of  the 
admiralty  law,  and  that,  therefore,  the  case  is  one  in  which 
only  the  Federal  courts  have  jurisdiction.  That  admiralty  ju- 
risdiction extends  to  canals,  and  the  fact  that  canal  boats  are 
drawn  by  horses  and  not  propelled  by  steam  did  not  alter  the 
case.  He  declared  that  the  line  could  be  drawn  only  at  row- 
boats.  The  fact  that  the  contract  for  repairs  made  in  the 
case  under  consideration  was  drawn  on  land  and  that  the  re- 
pairs were  made  in  a  dry  dock  could  not  affect  the  validity  of  the 
Federal  jurisdiction,  and  added:  "Neither  size,  form,  equip- 
ment nor  means  of  propulsion  are  determinative  factors  upon  the 
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question  of  jurisdiction,  which  regards  only  the  purposes  for 
which  the  craft  was  constructed,  and  the  business  in  which  it  is 
engaged." 

The  employment  of  horses  was  merely  an  incident,  and  the 
motive  power  was  likely  to  be  changed  with  the  contemplated  en- 
largement of  the  canal. 

"The  only  distinction  between  canals  and  other  navigable 
waters,"  the  court  said,  "is  that  they  are  rendered  navigable 
by  artificial  means,  and  sometimes,  although  by  no  means  always, 
are  wholly  within  the  limits  of  a  particular  State. 

"  We  fail  to  see,  however,  that  this  creates  any  distinction  in 
principle.  Canals,  though  frequently  within  the  limits  of  a 
single  State,  generally  connect  waters  lying  outside  the  State. 
In  this  case,  the  Erie  canal,  though  wholly  within  the  State  of 
New  York,  is  a  great  highway  of  commerce  between  ports  in 
different  States  and  foreign  countries,  and  it  is  navigable  by 
vessels  which  also  traverse  the  waters  of  the  Hudson  river." 

Justice  Brewer,  in  his  dissenting  opinion,  observed  that  the 
maritime  law  was  originally  meant  to  cover  the  sea  only,  and 
that  its  extension  to  navigable  streams  was  meant  to  cover  only 
streams  which  are  navigated  by  ocean-going  vessels.  "  I  do  not 
believe,"  he  said,  "that  under  the  true  interpretation  of  the 
Constitution  the  admiralty  jurisdiction  of  the  Federal  courts 
extends  to  contracts  for  the  repair  of  vessels  engaged  wholly  in 
commerce  within  a  State. 

"The  Erie  canal  was  built  by  the  State,  is  owned  by  the 
State,  and  it  cannot  for  one  moment  be  assumed  that  the  Na- 
tional Government  can  interfere  to  restrict  the  State  as  to  the 
size  of  the  canal,  the  depth  of  the  water,  the  construction  of 
bridges,  or  other  things  in  respect  to  which  it  has  full  control 
over  the  natural  navigable  waters.  It  seems  an  anomaly  that 
when  the  State  builds  a  waterway  and  owns  a  waterway,  and 
has  general  control  over  that  waterway,  it  cannot  provide  as  it 
sees  fit  for  enforcing  claims  for  work  on  vessels  navigating  such 
highway,  when  the  vessels  are  of  a  character  which  prevents 
their  being  used  for  any  foreign  commerce." 

§  32      Notice  of  lien,  wiien  to  be  filed. 

For  text  of  section  32,  relating  to  liens  on  vessels,  see  Snyder's 
Lien  Law,  4th  edition,  page  187. 

This  section  was  amended  by  Laws  1904,  chap.  246,  which 
became  a  law  and  operative  April  8,  1904,  so  as  to  read  as  fol- 
lows : 
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§  32  Notice  of  lien,  wiien  to  be  filed — Every  debt 
specified  in  section  thirty  shall  cease  to  be  a  lien 
npon  such  vessel  unless  the  lienor  shall,  within 
thirty  days  after  it  is  contracted,  except  as  here- 
inafter provided,  file  a  notice  of  lien,  containing 
the  name  of  the  vessel,  the  name  of  the  owner,  if 
known,  the  particulars  of  the  debt  and  a  statement  of 
the  amount  claimed  to  be  due  from  such  vessel,  and 
verified  by  the  lienor,  his  legal  representative,  agent 
or  assignee,  to  be  true  and  correct.  If  the  debt  is 
based  upon  a  written  contract,  a  copy  of  such  contract 
shall  be  attached  to  such  notice.  The  notice  shall  be 
filed  in  the  oflSce  of  the  clerk  of  the  county  in  which 
the  debt  is  contracted.  But  if  the  debt  was  contracted 
in  either  of  the  counties  of  New  York,  Kings  or 
Queens,  such  notice  shall  be  filed  in  the  oflSce  of  the 
clerk  of  the  city  and  county  of  New  York.  If  the 
vessel  is  built,  used  or  fitted  for  the  navigation  of  any 
of  the  canals  or  lakes  of  the  state,  the  lienor  shall  im- 
mediately after  filing  the  notice  in  the  county  clerk's 
oflSce,  file  a  copy  thereof  in  the  oflBce  of  the  comptroller 
of  the  state,  duly  certified  by  the  county  clerk  in  whose 
oflSce  the  origmal  notice  is  filed,  provided,  however, 
that  whenever  any  debt  specified  in  section  thirty  is 
contracted  by  the  master,  owner,  charterer,  builder  or 
consignee  of  any  ship  or  vessel  navigating  the  western 
and  northwestern  lakes,  or  any  of  them,  or  the  river 
Saint  Lawrence,  or  by  the  agent  of  such  master,  owner, 
charterer,  builder  or  consignee,  such  debt  shall  not 
cease  to  be  a  lien  upon  su^h  ship  or  vessel  if  the  person 
to  whom  such  debt  may  be  owing  shall,  by  the  first 
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Tuesday  of  February  next  succeeding  the  time  such 
debt  shall  have  been  contracted,  cause  to  be  drawn  up, 
verified  and  filed,  specifications  of  such  debt  in  the 
form  and  comprising  the  statements  in  this  section 
prescribed. 

§  41     Notice  of  lien.     (Monuments,  etc.) 

For  text  of  section  41,  see  Snyder's  Lien  Law,  page  202. 

Hotioe  mnit  be  filed  within  a  year. — The  plaintiff  completed 
work  on  a  monument  on  November  1,  1900.  They  extended 
time  of  payment  on  the  debt  till  November  1, 1901,  on  condition 
that  the  debtor  would  pay  half  the  amount  due,  and  interest 
to  November  1,  1901.  Plaintiffs  filed  a  lien  December  6,  1901. 
Debtor  was  adjudged  bankrupt  November  22, 1901.  Held,  that 
the  credit  was  extended  till  November  1,  1901,  and  the  year 
within  which  to  file  a  lien  for  a  monument  under  section  41  of 
the  Lien  Law  expired  on.  that  day.  Held,  that  the  credit  was 
extended  to  November  1,  1901,  one  year  after  the  agreed  price 
for  furnishing  the  work,  and  that  the  lien  having  been  filed  after 
that  period  was  void,  and  plaintiffs  rights  were  the  same  as 
other  creditors.     Lazzari  v.  Havens,  39  Misc.  256. 

§  QQ    Lien  on  mare  and  foal. 

For  text  of  section  60,  as  amended  by  Laws  1902  diap.  351, 
see  Snyder's  Lien  Law,  4th  edition,  page  208. 

This  section  was  amended  by  Laws  1904,  chap.  261,  which 
became  a  law  and  operative  April  8,  1904,  so  as  to  read  as 
follows : 

§  go  Lien  on  mare  and  f oal_  On  complying  with 
the  provisions  of  this  article,  the  owner  of  a  stallion 
shall  have  a  lien  on  each  mare  served  together 
with  the  foal  of  snch.  mare  from  such  service,  for 
the  amount  agreed  on  at  the  time  of  service,  or 
if  no  agreement  was  made,  for  the  amount  speci- 
fied in  the  statement  hereinafter  required  to  be 
filed,  if  within  fifteen  months  after  such  service  he  files 
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a  notice  of  such  lien  in  the  same  manner  and  place  as 
chattel  mortgages  are  required  by  law  to  be  filed. 
Such  notice  of  lien  shall  be  in  writing,  specifying  the 
person  against  whom  the  claim  is  made,  the  amount 
of  the  same  and  a  description  of  the  property  upon 
which  the  lien  is  claimed,  and  such  lien  shall  terminate 
at  the  end  of  eighteen  months  from  the  date  of  such 
filing,  unless  within  that  time  an  action  is  commenced 
for  the  enforcement  thereof,  as  provided  in  the  code 
of  civil  procedure  for  the  foreclosure  of  a  lien  on 
chattels. 

§   TO     Artisans*  lien  on  personal  property. 

For  text  of  section  70,  see  Snyder's  Lien  Law,  4th  edition, 
page  210. 

Possession  —  Waiver  of  lien  as  to  part  of  goodi. —  The  Court 
of  Appeals  has  affirmed  the  doctrine  laid  down  in  Blumenherg 
Press  V.  Mutual  Mercantile  Agency,  77  App.  Div.  87,  as  to  what 
constitutes  a  waiver  of  the  lien  of  an  artisan  who  has  surrendered 
part  of  the  property  to  which  tlie  lie^  attaches,  holding  that 
the  lien  continues  as  to  the  part  of  the  property  retained.  The 
judgment,  however,  was  reversed  on  other  grounds.  The  case 
arose  in  an  action  to  enforce  a  printer's  lien.  The  court  said, 
"  The  only  controversy  in  the  case  arises  over  the  right  of  the 
plaintiff  to  an  artisans'  lien.  Upon  this  issue  the  trial  court 
made  what  is  commonly  denominated  a  sliort  decision,  holding 
that  as  to  the  work  performed  by  the  plaintiff  prior  to  the 
8th  day  of  February,  1901,  it  had  been  fully  paid  for  by  the  de- 
fendant, who  was  entitled  to  the  possession  of  the  property,  and 
that  it  had  been  kft  with  the  plaintiff  as  bailee  merely,  and 
that  no  lien  attached  thereto;  but  as  to  tlie  material  thereafter 
manufactured  by  the  plaintiff  it  had  not  been  paid  for,  wa& 
still  in  the  possession  of  the  plaintiff,  and  that  its  lien  attached 
thereto,  and  judgment  was  ordered  accordingly.  Both  parties 
having  appealed,  the  case  came  up  for  n  view  in  the  Appellate 
Division,  and  that  court  held,  as  stated  in  the  opinion,  that 
"  the  contract  was  one,  and  not  several,  for  the  printing  of  the 
first  edition  of  the  defendants  reference  book.  It  shows  upon  its 
face  tliat  the  intention  of  the  parties  was  that  the  plaintiff 
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should  do  all  the  work  reauired  in  the  way  of  making  the  type, 
printing  and  correcting  tne  proof.  In  fino,  everything  neces- 
sary up  to  the  binding  and  publication  of  the  book.  Although 
the  contract  provided  for  weekly  payments  for  work  performed, 
this  did  not  effect  a  change,  as  there  was  but  one  contract  for 
the  entire  work.  That  being  so,  a  lien  for  the  total  amount  due 
attached  to  the  goods  manufactured  by  the  plaintiff  and  not 
delivered  to  the  defendant,  and  the  plaintiff  waived  its  lien, 
only  as  to  such  of  the  goods  as  were  delivered  to  the  defendant." 
This  is  a  clear,  concise,  and  correct  statement  of  the  law  govern- 
ing contracts  of  this  character,  and  to  this  extent  we  fully  concur 
with  that  learned  court."  Blumenberg  Press  v.  Mutual  Mercan^ 
tile  Agency,  177  N.  Y.  362. 

Bailment  —  Cut  garmenti. — Where  cut  garments  were  deliv- 
ered for  manufacture,  and  the  bailee  has  expended  labor  upon 
them,  he  has  a  lien  upon  the  materials,  and  is  entitled  to  retain 
possession  of  them  until  his  claim  is  paid.  Davidson  v.  JFon- 
kuchen,  88  N.  Y.  Supp.  96. 

Antomobilei  —  As  to  liens  on. —  The  keeper  of  a  garage  where 
automobiles  were  cleaned,  repaired,  and  kept  in  proper  condi- 
tion, and  stored  for  owners,  has  no  lien,  under  section  70  of  the 
Lien  Law,  for  repairs  and  supplies  for  an  automobile  kept  in 
his  garage,  or  for  work  done  or  materials  furnished  for  repair- 
ing same  at  the  ownerJs  request,  where  the  owner  reserved  the 
right  to  use  the  automobiles  at  his  pleasure.  Nor  has  the 
keeper  of  such  garage  a  warehouseiien  thereon  within  the  mean- 
ing of  section  73  of  the  Lien  Law.  Smith  v.  O'Brien,  94  N.  Y. 
Supp.  673. 

The  court,  Mr.  Justice  Clarke,  observed  that  the  garage  is  the 
modern  substitute  for  the  ancient  livery  stable,  and  it  was 
always  the  common  law  that  the  livery-stable-keeper  had  no  lien, 
because  the  owner  had  and  exercised  the  right  to  the  use  of  the 
horse  kept,  and  so  the  continuous  possession  was  destroyed.  As 
Chief  Justice  Best  observed  in  Bevan  v.  \Yaters,  3  Car.  & 
Payne,  520,  the  horse  may  be  taken  out  by  the  owner  at  any 
time,  "and  the  first  time  it  goes  away,  there  is  an  end  of  the 
lien."  See  also  Grenell  v.  CooTc,  3  Hill,  491 ;  Jackson  v.  Cum- 
mins,  5  Mees.  &  W.  342;  McFarland  v.  Wheeler,  26  Wend. 
474.     lb. 

It  is  well  settled  by  these  authorities  that  interruption  of 
possession  destroys  the  lien  of  the  livery-stable-keeper,  and  the 
legislature  passed  a  statute  to  bring  him  within  the  protection 
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of  the  Lien  Law.  "The  garage-keeper/*  says  Justice  Clarke, 
"  is  like  unto  the  livery-stable-keeper,  but  he  comes  not  within 
the  language  of  the  statute."    lb, 

§  J]^  Liens  of  hotel,  apartment  hotel.  Inn,  boarding  and 
lodging  house  keepers. 

For  text  of  section  71,  and  authorities  prior  to  amendment  of 
1903,  see  Snyder^s  Lien  Law,  4th  edition,  page  217  et  seq.  In 
order  to  extend  the  provisions  of  this  section  to  embrace  apart^ 
ment  hotels,  where  leases  are  made  with  the  occupants  whether 
the  apartments  leased  are  furnished,  or  unfurnished,  the  section 
was  amended  by  Laws  1905,  chapter  206,  which  became  a  law 
and  operative  on  the  17th  day  of  April,  1905.  This  amendment 
was  doubtless  made  in  view  of  the  decision  rendered  December, 
1903,  in  the  case  of  Shearman  v.  Iroquois  Hotel  Co.,  42 
App.  Div.  217,  reported  below.  The  amendment  in  terms  ex- 
tends the  inn-keeper's  lien  to  apartment  hotels,  as  defined  by  the 
amended  statute,  which  provides  as  follows : 

§  Jl^     Liens  of  hotel,  apartment  hotel.  Inn,  boarding  and 

lodging  house  keepers — A  keeper  of  a  hotel,  apartment 
hotel,  inn,  boarding  house  or  lodging  house,  ex- 
cept an  emigrant  lodging  house,  has  a  lien  upon, 
while  in  possession,  and  may  detain  the  baggage 
and  other  property  brought  upon  their  premises 
by  a  guest,  boarder  or  lodger,  for  the  proper 
charges  due  from  him,  on  account  of  his  accom- 
modation, board  and  lodging,  and  such  extras  as 
are  furnished  at  his  request.  If  the  keeper  of  such 
hotel,  apartment  hotel,  inn,  boarding  or  lodging  house 
knew  that  the  property  brought  upon  his  premises  was 
not,  when  brought,  legally  in  possession  of  such  guest, 
boarder  or  lodger,  or  had  notice  that  such  property 
was  not  then  the  property  of  such  guest,  boarder  or 
lodger,  a  lien  thereon  does  not  exist.  An  apartment 
hotel  within  the  meaning  of  this  section  includes  a 
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hotel  wherein  apartments  are  rented  for  fixed  periods 
of  time,  either  furnished  or  unfurnished,  to  the  occu- 
pants of  which  the  keeper  of  such  hotel  supplies  food, 
if  required.  A  guest  of  an  apartment  hotel,  within  the 
meaning  of  this  section,  includes  each  and  every  per- 
son who  is  a  member  of  the  family  of  the  tenant  of  an 
apartment  therein,  and  for  whose  support  such  tenant 
is  legally  liable. 

Landlord  of  apartment  hotel  hac  no  lien  upon  property  of  a 
tenant. —  The  decision  in  this  case  was  rendered  by  the  Appel- 
late Term  in  December,  1903,  which  doubtless  led  to  the  amend- 
ment of  section  71  of  the  Lien  Law  by  chapter  206,  Laws  of 
1905.  The  facts  under  this  decision  were  as  follows:  The 
Iroquois  Hotel  and  Apartment  Company,  the  defendant, 
leased  to  plaintiff's  husband  certain  apartments  for  the  term 
ot  one  year.  The  lease  was  in  writing  and  the  rent  was  payable 
monthly  in  advance,  the  defendant,  the  Hotel  Company,  being 
therein  designated  as  the  landlord  and  plaintiff's  husband  as  the 
tenant.  The  apartments  were  unfurnished  and  were  leased  by 
the  husband  as  a  dwelling  for  himself  and  family.  Defendant 
under  the  lease,  had  no  right  to  enter  the  premises  except  to 
make  repairs.  The  plaintiff,  the  tenant's  wife,  owned  the  furni- 
ture with  which  the  apartments  were  furnished.  Defendant 
seized  the  furniture,  claiming  a  lien  thereon  under  section  71  of 
the  Lien  Law,  as  amended  by  Laws  1899,  chap.  380,  for  rent  of 
the  apartments.  Plaintiff  brought  replevin  against  the  Hotel 
Company  for  the  furniture.  Defendant  claimed  a  lien  upon  the 
theory  that  the  plaintiff's  husband  was  a  mere  lodger.  Lien  sus- 
tained in  court  below.  On  appeal  held  that  the  relation  between 
plaintiff's  husband  and  defendant,  the  Hotel  Company,  was  not 
that  of  hotel  keeper  and  guest,  nor  hotel  keeper  and  boarder  or 
lodger  within  the  meaning  of  section  71  of  the  Lien  Law.  That 
the  relation  between  the  husband  and  the  defendant  was  that  of 
landlord  and  tenant,  and  that  defendant  had  no  lien  upon  the 
furniture  of  the  plaintiff.  On  this  ground  the  judgment  in 
favor  of  the  defendant  in  the  replevin  suit  was  reversed.  Shear^ 
man  v.  Iroquoui  Hotel  Co.,  42  Misc.  217. 

Sales  of  unclaimed  articles  by  hotel  and  innkeepers. —  The 
statute  (Laws  1837,  chap.  300)  allowed  innkeepers  and  tavern- 
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keepers^  as  well  as  common  carriers,  to  sell  unclaimed  trunks, 
boxes,  or  baggage,  and  to  pay  "  the  charges  and  expenses  legally 
incurred  in  respect  to  said  property,^^  out  of  the  proceeds  of  sale. 
See  Snyder's  Lien  Law,  4th  edition,  page  234.  The  act  of 
1837  was  amended  by  diapter  313,  Laws  1901,  entitled  "An 
act  in  relation  to  the  sale  of  unclaimed  articles  of  baggage  in 
hotels,  and  to  amend  section  one  of  chapter  three  hundred  of 
the  Laws  of  eighteen  hundred  and  thirty-seven,  entitled  'An 
act  relative  to  unclaimed  trunks  and  baggage.' ''  This  statute 
became  a  law  April  11,  1901.  The  act  of  1901  amends  Laws 
1837,  chapter  300,  section  1,  by  omitting  innkeepers  and  tavern- 
keepers  from  its  provisions,  and  provides  that  the  former  may 
sell  any  unclaimed  article,  goods,  or  thing  in  his  possession  for 
a  period  of  one  year,  and  out  of  the  proceeds  "  retain  the  ex- 
penses of  advertising  and  sale."  The  act  of  1901,  therefore, 
gives  no  lien  upon  unclaimed  articles,  except  for  "  the  expenses 
incurred  for  advertising,''  which  is  made  a  specific  lien.  This 
lien  is  narrower  than  that  allowed  the  innkeeper  by  Laws  1837, 
chapter  300.  The  innkeepers'  lien  for  charges,  however,  is 
given  specifically  by  section  71  of  the  Lien  Law.  See  Snyder's 
Lien  Law,  4th  edition,  page  217.  The  act  of  1901,  above 
referred  to,  is  as  follows : 

Section  1.  Every  hotel,  inn  or  tavern  keeper  within  this  state  who 
shall  have  any  unclaimed  article,  goods,  or  thing  in  his  possession  for 
a  period  of  one  year,  at  least,  whether  a  receipt  or  check  for  the  same 
may,  or  may  not,  have  been  given  to  the  person  or  persons  who  left  the 
same,  may  proceed  to  sell  the  same  at  public  auction  and  out  of  the 
proceeds  may  retain  the  expenses  of  advertising  and  sale  thereof;  but, 
no  such  sale  shall  be  made  unless,  in  case  the  name  and  residence  of 
the  owner  shall  be  known  or  ascertained,  notice  of  such  sale  be  sent 
to  the  owner  by  mail;  nor  shall  any  such  sale  be  made  until  the  expi- 
ration of  four  weeks  from  the  publication  of  a  notice  of  such  sale  in  a 
newspaper  published  at  or  nearest  the  place  at  which  such  article, 
goods  or  thing  was  left  and  where  such  sale  is  to  take  place;  and  said 
notice  shall  contain  a  description  of  such  article,  goods  or  thing  and 
the  time  and  place  of  sale;  and  the  expenses  incurred  for  advertising 
shall  be  a  lien  upon  such  article,  goods  or  thing  in  a  ratable  proportion, 
according  to  the  value  of  each  article,  package  or  parcel,  if  more  than 
one. 

§  2.  Such  hotel,  inn  or  tavern  keeper  shall  make  an  entry  of  the* 
balance  of  the  proceeds  of  the  sale,  if  any,  of  each  article,  goods  or 
thing  left  by  the  same  person,  as  near  as  the  same  can  be  ascertained, 
and  at  any  time  within  five  years  thereafter  shall  refund  any  surplu.s 
so  retained  to  the  owner  of  such  article,  goods  or  thing,  his  heirs  or 
assijrns,  on  satisfactory  proof  of  such  ownership. 

§  3.  In  case  such  balance  shall  not  be  claimed  by  the  rightful 
owner  within  five  years  after  the  sale  as  above  specified  then  it  shall 
be  paid  to  the  county  treasurer  for  the  use  of  the  county  poor  of  said 
county. 

§  4.  Section  one  of  chapter  three  hundred  of  the  laws  of  eighteen 
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hundred  and  thirty-seven,  entitled  *An  act  relative  to  unclaimed  trunks 
and  baggage/'  is  hereby  amended  to  read  as  follows: 

Section  1.  The  proprietor  or  proprietors  of  the  several  lines  of 
stages  and  the  proprietors  of  the  several  canal  boat  lines,  and  the 
proprietors  of  tlie  several  steamboats,  and  the  several  incorporated 
railroad  companies,  who  shall  have  any  unclaimed  trunks,  boxes  or 
^gg&ge  within  his,  their,  or  either  of  their  custody,  shall  imnoediately 
enter  the  time  the  same  was  left,  with  a  proper  description  thereof, 
in  a  book  to  be  by  them  provided  and  kept  for  that  purpose.  In  case 
the  name  and  residence  of  the  owner  shall  be  ascertained  it  shall  be 
the  duty  of  such  person  who  shall  have  any  such  property  as  above 
specified,  to  immediately  notify  the  owner  thereof  by  mail. 

§  72     Factor*!  lien  on  merchandise. 

For  text  of  section  72,  see  Snyder's  Lien  Law,  4th  edition, 
page  218. 

Lien  for  advances  —  Delivery  of  goods  —  Pleading. —  The 

plaintiff  had  a  lien  on  goods  of  a  manufacturing  company,  for 
advances  made  to  it  from  time  to  time  by  plaintiff.  Under  an 
agreement  with  the  company,  plaintiff  agreed  to  deliver  goods 
to  customers  of  the  company,  on  condition  only,  that  such  cus- 
tomers in  every  instance  should  be  given  notice  that  plaintiff 
had  an  interest  in  or  lien  upon  the  goods  so  delivered,  and  that 
the  customer  should  pay  the  purchase  price  of  the  goods  to 
plaintiff  and  not  to  the  vendor.  A  quantity  of  cotton  yarn 
and  cloth  purchased  by  defendant  was  delivered  to  it  by  plain- 
tiff with  notice  of  plaintiff's  lien  or  claim,  and  notice  that 
plaintiff  was  entitled  to  receive  the  purchase  money. 

In  a  suit  bv  plaintiff  against  the  vendee  to  recover  the  pur- 
chase money  the  complaint  set  forth  the  agreement  in  substance, 
including  the  facts  above  referred  to;  the  complaint  contained 
also  the  following  allegation : 

"And  the  plaintiffs  allege  upon  information  and  belief  that 
the  aforesaid  cotton  yarn  and  cloth,  was  delivered  to  the  de- 
fendants, and  accepted  and  retained  by  them,  with  notice  that 
the  plaintiffs  had  a  lien  thereon,  or  interest  therein,  and  that 
the  amount  due  therefor  was  payable  only  to  the  plaintiffs." 

Defendants  demurred  to  the  complaint  and  contended  that  it 
showed  no  contract,  promise,  or  agreement  on  defendants'  part  to 
pay  plaintiff.  The  court  overruled  the  demurrer,  which  ruling 
was  affirmed.  The  court  said  that  the  complaint  showed  that 
plaintiffs  abandoned  their  lien  by  allowing  the  goods  to  be  de- 
livered to  defendants,  who  accepted  them  with  notice  and  knowl- 
edge that  plaintiffs  were  entitled  to  the  money  to  be  paid  there- 
for.    This  acceptance  created  an  implied  promise  to  pay  the 
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plaintiffs.  Plaintiffs  are  not  entitled  to  the  goods  but  to  their 
value.  "  Implied  contracts  are  such  as  reason  and  justice  dictate, 
and  which  the  law,  therefore,  presumes  that  every  man  under- 
takes to  perform.^^  Thalmann  v.  Capron  Knitting  Co.,  100 
App.  Div.  247. 

§  73     Warehouse  liens. 

For  text  of  section  73,  see  Snyder^s  Lien  Law,  4th  edition, 
page  223. 

Automobiles  —  Oaraj^  not  a  warehouse  —  Keeper  of  garage 
has  no  lien. —  A  garage,  where  automobiles  are  cleaned,  repaired, 
and  kept  in  proper  condition  and  stored  for  owners,  is  not  a 
warehouse,  within  the  meaning  of  section  73  of  the  Lien  Law, 
and  the  keeper  of  such  garage  cannot  assert  a  lien  as  a  ware- 
houseman upon  an  automobile  stored  with  him  therein,  where 
the  owner  reserves  the  right  to  use  the  automobile  at  pleasure. 
Xor  has  the  garage-keeper  such  lien,  under  section  70  of  the 
Lien  Law.     Smith  v.  O'Brien,  94  N.  Y.  Supp.  673. 

It  is  well  settled  that  where  a  horse  is  kept  in  a  livery  stable, 
interruption  of  possession,  when  the  horse  is  used  at  pleasure  by 
the  owner,  destroys  the  lien  of  the  livery-stable-keeper.  The 
garage  is  the  modem  substitute  for  the  ancient  livery  stable. 
The  statute  brings  the  latter  within  the  provisions  of  the  Lien 
Law,  but  does  not  in  terms  protect  the  owner  of  a  garage  for 
storage  of  automobiles. 

The  same  course  of  reasoning,  says  Clarke,  J.,  prevents  the 
keeper  of  the  garage  from  claiming  a  lien  as  a  warehouseman 
under  section  73  of  the  Lien  Law.  Although  the  owner  of  the 
garage  kept  a  storage  place  for  an  automobile,  nevertheless  the 
vehicle  was  not  stored  within  the  meaning  of  the  Lien  Law,  being 
continuously  or  occasionally  upon  the  road,  at  the  owner^s  pleas- 
ure, and  the  right  so  to  use  it  destroyed  the  possession,  and 
demonstrated  that  the  credit  was  given  to  the  owner,  and  not  the 
goods.    lb, 

§  90     Chattel  mortgage  to  be  filed. 

For  text  of  section  90,  see  Snyder's  Lien  Law,  4th  edition, 
page  238. 

Chattel  mortgage  —  Filing. —  If  there  is  more  than  one  resi- 
dent mortgagor,  the  mortgage  must  be  filed  in  each  city  or  town 
within  the  State  where  each  mortgagor  resides  at  the  time  of 
the  execution  thereof.    Lien  Law,  §  92.    This  rule  applies  also 
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where  the  mortgagors  are  copartners.    See  Snyder's  Lien  Law, 
4th  edition,  page  24:S.    Bueb  v.  Oeraty,  28  Misc.  134. 

The  Court  of  Appeals  has  sustained  this  ruling  in  Russel  v. 
8t  MaH,  180  N.  Y.  355.  In  that  case  the  firm  consisted  of 
Burtch  &  Burgess.  Burtch  resided  at  Hancock,  in  the  county  of 
Delaware,  and  Burgess  resided  in  the  city  of  Auburn,  in  the 
county  of  Cayuga.  They  were  the  owners  and  publishers  of  a 
newspaper  which  was  published  in  the  town  of  Hancock.  The 
firm  gave  a  chattel  mortgage  to  the  plaintiff,  one  Russel,  which 
was  filed  only  in  the  town  of  Hancock.  Thereafter  the  firm 
gave  a  second  chattel  mortgage  to  one  St.  Mart,  the  defendant 
which  was  properly  filed.  The  plaintiff  sought  to  foreclose  his 
mortgage,  and  bid  in  the  property  at  the  sale,  which  took 
place  in  the  town  of  Hancock,  Delaware  county.  After  the 
property  was  sold  the  plaintiff  attempted  to  remove  it,  but 
the  defendant's  second  mortgage  having  fallen  due  in  the 
meantime,  the  latter  seized  and  took  possession  of  the  chat- 
tels under  his  mortgage,  claiming  that  as  to  him  the  plain- 
tiff's mortgage  was  void,  not  having  been  filed  in  the  city 
of  Auburn,  in  the  county  of  Cayuga,  as  required  by  the 
statute.  The  plaintiff  then  sued  the  defendant,  the  second  mort- 
gagee, in  conversion  to  recover  the  property.  The  case  was  tried 
before  a  referee  and  resulted  in  a  judgment  dismissing  the  com- 
plaint. This  judgment  was  reversed  by  the  Appellate  Division. 
(83  App.  Div.  354.)  Upon  appeal,  the  Court  of  Appeals  re- 
versed the  Appellate  Division,  and  the  judgment  entered  upon 
the  report  of  the  referee  in  favor  of  the  defendants  was  affirmed. 
The  Court  of  Appeals. held  that  the  failure  to  file  the  plaintiff's 
mortgage  in  the  city  of  Auburn  in  the  county  of  Cayuga,  where 
Burgess,  one  of  the  mortgagors,  resided,  rendered  the  mortgage 
void  as  to  the  defendants,  who  held  a  second  valid  mortgage  upon 
the  chattels,  and  were  creditors  of  the  mortgagor.  That  plain- 
tiff, who  sought  to  get  possession  of  the  chattels  under  his  mort- 
gage, which  was  not  properly  filed,  in  taking  possession  of  the 
property  under  the  void  instrument  was  a  mere  trespasser,  and 
acquired  no  rights  as  against  subsequent  creditors  and  mort^ 
gagees.    Russel  v.  St.  Mart,  180  N.  Y.  355. 

Tender  —  By  junior  mortgagee. —  A  junior  mortgagee,  where 
the  amount  due  upon  a  senior  mortgage  is  in  dispute,  may  tender 
to  the  prior  mortgagee  the  amount  due  upon  such  prior  mort- 
gage at  the  time  of  its  execution  even  although  the  tender  may 
not  have  been  kept  good  by  payment  of  the  money  into  court. 
The  fact  that  the  tender  was  made,  will,  in  a  court  of  equity, 
give  the  junior  mortgagee  a  cause  of  action  to  compel  the  senior 
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mortgagee  to  assign  or  cancel  the  mortgage  upon  payment  of  the 
debt  due  thereon.  If  the  plaintiff  brings  the  money  so  tendered 
into  court  accompanied  by  an  afBdavit,  offering  present  payment 
of  that  sum  and  security  for  the  balance  in  dispute,  he  will  be 
entitled  to  a  preliminary  injunction  to  enjoin  the  senior  mort- 
gagee from  foreclosing.  Bemheimer,  etc,  Brewing  Co,  v.  Koeh* 
ler  Co,,  42  Misc.  377. 

The  court  ordered  the  junior  mortgagee  to  pay  to  defendant, 
or  place  at  its  disposal  the  amount  conceded  to  be  due  upon  the 
senior  mortgage,  and  directed  it  to  deposit  to  the  credit  of  the 
action  the  sum  of  $600  to  cover  the  balance  of  defendant's  claim 
in  dispute,  and  upon  making  such  payment  and  such  deposit,  the 
court  ordered  the  continuance  of  the  preliminary  injunction  to 
restrain  the  foreclosure  of  the  senior  mortgage.    lb. 

Chattel  mortg^age  —  Filing  —  Renewal. —  Where  the  owner  of 
a  chattel  mortgage  failed  to  file  a  renewal  thereof  within  the 
period  prescribed  by  the  statute,  it  was  held  that  such  failure  to 
refile  did  not  render  his  mortgage  void  as  against  the  subse- 
quent chattel  mortgagee,  who  had  actual  notice  of  the  existence 
of  the  prior  mortgage.    CulUn  v.  Ryder,  44  Misc.  485. 

Lien  of  chattel  mortgage. —  The  lien  of  chattel  mortgage  at- 
taches only  to  the  property  described  therein.  A  junior  mort- 
gagee who  holds  property  which  is  described  in  the  senior  mort- 
gage, but  which  is  not  described  in  the  junior  mortgage,  and 
who  claims  a  lien  upon  it  by  virtue  of  such  junior  mortgage,  has 
no  right  to  retain  the  same  in  an  action  brought  by  the  senior 
mortgagee  to  foreclose  his  lien.  Lembeck,  etc.  Brewing  Co,  v. 
Sexton,  96  App.  Div.  613. 

Chattel  mortgage  —  Bill  of  sale. —  As  to  whether  an  instru- 
ment is  a  bill  of  sale  passing  title  absolutely,  or  a  chattel  mort- 
gage, vesting  in  the  vendor  an  equity  of  redemption,  depends 
upon  the  interest  of  the  parties  to  be  ascertained  from  the 
terms  of  the  instnmient.  Where  the  meaning  of  the  parties 
can  be  determined  by  the  language  used,  it  becomes  a  question 
of  law  for  the  court,  and  not  a  question  of  fact  for  the  jury. 
Where  the  bill  of  sale  contained  a  provision,  that  under  certain 
conditions  the  seller  might  repurchase  the  property,  the  instru- 
ment will  be  construed  to  be  a  chattel  mortgage  and  not  a  bill 
of  sale.     Dickinson  v.  Oliver,  96  App.  Div.  65. 

Notice  —  Part  of  a  day. —  A  party  took  a  mortgage  on  certain 
chattels.    A  mortgage  was  then  outstanding  on  the  same  chat- 
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tels,  but  was  not  filed  until  2:30  p.  m.  of  the  day  on  which 
the  second  mortgage  was  deh'vered.  Held,-  that  the  filing 
of  the  first  mortgage,  under  the  circumstances,  was  not  notice 
to  the  party  who  took  the  second  mortgage.  Huber  v.  Ehlers, 
76  App.  Div.  602. 

Liability  of  auctioneer. —  The  holder  of  a  second  mortgage, 
before  proceeding  to  a  sale  upon  the  foreclosure  of  his  instru- 
ment, procured  the  consent  of  the  holder  of  the  first  mort- 
gage to  such  sale.  The  consent  was  accompanied  by  an  agree- 
ment to  transfer  the  claim  of  amount  due  on  the  first  mortgage, 
in  the  proceeds,  in  a  sum  specified.  It  was  also  agreed  that 
the  auctioneer  should  pay  such  sum  out  of  such  proceeds.  In 
a  suit  against  the  auctioneer  to  recover  the  proceeds  by  the 
assignee  of  the  first  mortgage,  held  that  the  claim  of  the  first 
mortgagee  was  limited  to  the  amount  specified  in  the  consent. 
Blumberg  v.  Marks,  87  N.  Y.  Supp.  512. 

Held  futher,  that  plaintiff,  in  order  to  make  a  prima  facie 
case,  was  bound  to  prove  that  the  auctioneer  had  full  knowledge 
of  the  agreement  between  the  first  and  second  mortgagees,  and 
that  the  auctioneer  specifically  agreed  to  pay  over  the  pro- 
ceeds to  the  plaintiff.  Also  the  amount  of  proceeds  realized  on 
the  sale,  the  amount  due  plaintiff  remaining  unpaid  on  the 
first  mortgage.    lb. 

Taking  posseuion  without  sale. —  A  mortgagee  who  took  the 
note  of  the  mortgagor,  and  took  also  a  chattel  mortgage  as 
security  for  the  amount  due  thereon,  cannot  satisfy  the  debt  by 
taking  possession  of  the  chattels  under  the  mortgage  when  the 
note  becomes  due.  If,  however,  the  value  of  the  chattels  is  equal 
to  the  amount  due  on  the  note,  the  court  will  construe  the  act  of 
taking  possession  as  a  payment  of  the  note,  and  the  mortgagee 
will  be  precluded  from  a  recovery  in  an  action  on  the  note. 
Groh's  Sons  v.  Feldman,  40  Misc.  301. 

Validity  —  Sales  by  mortgagor. —  A  clause  in  the  mortgage 
which  permits  the  mortgagor  not  only  to  retain  possession  of  a 
stock  of  goods  which  he  purchased,  and  upon  which  he  gave 
a  chattel  mortgage,  but  to  sell  the  goods  from  time  to  time,  and 
with  the  proceeds  either  make  payments  upon  the  mortgage 
debt,  or  replenish  the  stock,  so  as  to  keep  the  amount  of  goods 
equal  in  value  to  the  amount  of  the  mortgage,  but  which  ex- 
pressly forbids  the  mortgagor  to  use  any  of  the  proceeds  for 
his  own  benefit,  is  not  void  as  to  creditors.  Skilton  v.  Coding- 
ton, 86  App.  Div.  166.  See  also  Brackett  v.  Harvey,  91  N.  Y. 
214. 
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Bankrnptoy. —  A  trustee  in  bankruptcy  has  no  greater  rights 
than  are  possessed  by  the  creditors  whom  he  represents,  and  can 
assail  the  validity  of  a  chattel  mortgage  only  in  cases  where 
such  creditors  had  the  right  to  attack  it.  Skilton  v.  Codington, 
86  App.  Div.  166. 

TTnreeorded  mortgage  —  Bights  of  trustee  in  bankruptcy. — 

A  trustee  in  bankruptcy  takes  the  property  of  the  bankrupt 
subject  to  all  liens  and  charges  against  it,  which  might  be  en- 
forced except  for  the  provisions  of  a  bankrupt  act.  Sections  67a 
and  67b  of  the  bankrupt  law,  provide  as  follows:  "a.  Claims 
which  for  want  of  record  or  for  other  reasons  would  not  have 
boon  valid  liens  as  against  the  claims  of  the  creditors  of  the 
bankrupt,  shall  not  be  liens  against  his  estate,  b.  Whenever  a 
creditor  is  prevented  from  enforcing  his  rights  as  against  the 
lion  created,  or  attempted  to  be  created  by  his  debtor,  who  after- 
wards becomes  a  bankrupt,  the  trustee  of  the  estate  of  such  bank- 
rupt shall  be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate.^* 

A  trustee  in  bankruptcy  representing  the  creditors  of  a  mort- 
gagor may  attack  the  validity  of  a  chattel  mortgage  void  as  to 
creditors  because  the  mortgage  was  not  filed  as  required  by  the 
statute.    Oove  v.  Morton  Trust  Co,,  96  App.  Div.  177. 

Where  it  appears  that  a  chattel  mortgage  was  not  filed 
as  required  by  law,  the  mortgagee  acquires  no  legal  lien  upon 
the  mortgaged  property  or  its  proceeds.  Where  such  mortgagee 
cannot  enforce  a  legal  lien  which  was  lost  for  noncompliance 
with  the  requirements  of  the  statute  through  his  own  neglect,  or 
for  any  other  cause,  he  cannot  go  back  to  the  initiation  of  the 
transaction  and  claim  an  equitable  lien  which  would  be  valid  as 
against  the  trustee  in  bankruptcy  or  the  creditors  he  represented. 
Jb, 

§  98*     Selling  or  secreting  property  with  intent  to  defraud. 

For  text  of  section  98a,  see  Snyder's  Lien  Law,  4th  edition, 
page  261.    See  also  section  571  of  the  Penal  Code. 

Criminal  intent  —  Bemoval  of  chattels. —  Household  goods 
were  purchased  to  be  paid  for  in  installments.  Defendant 
gave  a  chattel  mortgage  on  the  goods,  and  afterward  removed 
them  from  the  State.  Held,  that  in  order  to  sustain  a  conviction 
against  defendant  for  his  conduct  under  section  OSa  of  the  Lien 
Law,  and  section  571  of  the  Penal  Code,  the  ptatutes  l)eing 
identical,  criminal  intent  mtist  be  shown.  People  v.  Statom, 
79  App.  Div.  634. 
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§  112  Coflditioni  and  reservations  in  contracts  for  sale  of 
goods  and  ciiattels. 

For  text  of  section  112,  and  authorities  prior  to  amendment 
of  1904,  see  Snyder's  Lien  Law,  4th  edition,  page  263  et  seq. 

This  section  was  amended  by  Laws  1904,  chapter  698,  which 
became  a  law  and  operative  May  9, 1904,  so  as  to  read  as  follows : 

§  X12  Conditions  and  reservations  in  contracts  for  sale  of 
goods  and  chattels —  Except  as  otherwise  provided  in 
this  article,  all  conditions  and  reservations  in  a  con- 
tract for  the  conditional  sale  of  goods  and  chattels, 
accompanied  by*  delivery!  of  the  thing  contracted 
to  be  sold,  to  the  effect  that  the  ownership  of 
such  goods  and  chattels  is  to  remain  in  the  condi- 
tional vendor  or  in  a  person  other  than  the  con- 
ditional vendee,  until  they  are  paid  for,  or  until 
the  occurrence  of  a  future  event  or  contingency, 
shall  be  void  as  against  subsequent  purchasers, 
pledgees  or  mortgagees  in  good  faith,  and  as  to  them 
the  sale  shall  be  deemed  absolute,  unless  such  con- 
tract of  sale,  containing  such  conditions  and  reser- 
vations, or  a  true  copy  thereof  be  filed  as  directed  in 
this  article,  and  unless  the  other  provisions  of  this  act 
applicable  to  such  contracts  are  duly  complied  with. 
Every  such  contract  for  the  conditional  sale  of  any 
goods  and  chattels  attached,  or  to  he  attached,  to  a 
building,  shall  be  void  as  against  subsequent  bona  fide 
purchasers  or  encumbrancers  of  the  premises  on  which 
said  building  stands,  and  as  to  them  the  sale  shall  be 
deemed  absolute,  unless,  on  or  before  the  date  of  the 

*  Word  "  immediate  "  omitted. 
•  t  Words  "  and  continued  possession  "  omitted. 
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delivery  of  such  goods  or  chattels  at  such  building, 
such  contract  shall  have  been  duly  and  properly  filed 
and  indexed  as  directed  in  this  article  and  unless  said 
contract  shall  contain  a  brief  description,  sufficient  for 
identification,  of  the  premises  which  said  building 
occupies,  or  upon  tvhich  said  building  stands,  and  if  in 
a  city  or  village  its  location  by  street  number,  if 
known,  and  if  in  a  city  or  county  where  the  block 
system  of  recording  and  indexing  conveyances  is  in 
use,  the  section  and  block  within  which  it  is  located. 

Goods  to  be  manufaotured. — Section  112  of  the  Lien  Law, 
prior  to  the  amendment  of  1904,  was  held  to  apply  only  to 
conditional  sales  of  goods  and  chattels,  "accompanied  by  im- 
mediate delivery  and  continued  possession  of  tlie  thing  con- 
tracted to  be  sold/^  An  agreement,  therefore,  to  manufacture 
in  future,  chattels,  to  wit,  tanks,  pumps,  pipes,  fittings,  and 
appliances  to  operate  a  brewery  plant,  to  be  placed  in  a  brew 
house,  is  not  within  the  purview  of  section  112  of  the  Lien  Law. 
Such  an  agreement,  which  provides  that  the  chattels  shall  be 
manufactured  and  put  into  the  brewery,  and  that  the  title  to 
the  chattels  shall  continue  in  the,  vendor,  until  the  same  shall  be 
fully  paid  for,  is  good  though  not  filed,  and  the  property,  after 
it  has  been  attached  to  the  freehold,  continues  to  be  personalty 
and  not  realty.  Such  chattels  will  not  pass  under  a  mortgage 
of  the  realty,  even  though  expressly  included  in  the  mortgage,  if 
such  mortgage  was  not  expressly  consented  to  by  the  vendor  of 
the  chattels.    Duntz  v.  Granger  Brewing  Co,,  41  Misc.  177. 

In  above  case  the  court  in  its  opinion  cited  Graves'  Elevator 
Co.  V.  Callanan,  11  App.  Div.  301 ;  Grant  v.  Griffith,  39  App. 
Div.  107,  affirmed  on  opinion  below,  165  X.  Y.  030;  Tifft  v. 
Horton,  53  N.  Y.  377;  Ford  v.  Colh,  20  N.  Y.  344;  Sisson  V. 
Hihbard,  75  N.  Y.  542 ;  Goddard  v.  Gould,  14  Barb.  662 ;  New 
York  Investment  Co,  v.  Cosgrove,  47  App.  Div.  35. 

For  text  of  section  112,  and  authorities,  see  Snyder^s  Lien 
Law,  pages  263,  264. 

§  113     Where  contract  to  be  filed. 

For  text  of  section  113,  and  authorities  prior  to  amendment 
of  1904,  see  Snyder^s  Lien  Law,  4th  edition,  page  267  et  seq. 
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This  section  was  amended  by  Laws  1904,  chapter  698,  which 
became  a  law,  and  operative  May  9,  1904,  so  as  to  read  as  fol- 
lows: 

§  113  ^^«"^  contract  to  be  filed — Such  contracts 
except  contracts  for  the  conditional  sale  of  goods 
and  chattels  supplied  for  a  building  and  attached 
or  to  be  attached  thereto,  shall  be  filed  in  the 
city  or  town  where  the  conditional  vendee  resides,  if 
he  resides  within  the  state  at  the  time  of  the  execu- 
tion thereof,  and  if  not,  in  the  city  or  town  where  such 
property  is  at  such  time.  Such  contract  shall  be  filed 
in  the  city  of  New  York,  as  follows,  namely:  in  the 
borough  of  Brooklyn  in  said  city,  such  instrument 
shall  be  filed  in  the  oflSce  of  the  register  of  the  comity 
of  Kings ;  in  the  borough  of  Queens  in  said  city,  in  the 
office  of  the  clerk  of  Queens  county;  in  the  borough 
of  Richmond  in  said  city,  in  the  office  of  the  clerk  of 
the  county  of  Richmond,  find  in  the  borough  of  Man- 
hattan and  the  borough  of  the  Bronx  in  said  city,  in 
the  office  of  the  register  of  the  county  of  New  York ;  in 
every  other  city  or  town  of  the  state,  in  the  office  of  the 
city  or  town  clerk,  unless  there  is  a  county  clerk's  office 
in  such  city  or  town,  when  it  shall  be  filed  in  such 
office.  But  ail  such  contracts  for  the  conditional  sale 
of  goods  and  chattels,  attached  or  to  be  attached  to  a 
building,  shall  be  filed  with  the  register  of  the  city  or 
county  or  with  the  county  clerk  of  the  county,  {in  case 
there  is  no  register  of  such  county)  in  ivhich  the 
premises  tvhereon  the  said  building  stands  are  located. 
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§  114  Endortement,  entry*  refiling  and  discharge  of  con- 
ditional contracts. 

For  text  of  section  114,  and  authorities  prior  to  amendment 
of  1904,  see  Snyder^s  Lien  Law,  4th  edition,  page  267  et  seq. 

This  section  was  amended  by  Laws  1904,  chapter  698,  which 
became  a  law  and  operative  May  9,  1904,  so  as  to  read  as  fol- 
lows: 

§  114  Endorsement,  entry,  refiling  and  discharge  of  con- 
ditional contracts — The  provisions  of  the  preceding 
article  relating  to  chattel  mortgages  apply  to  the  en- 
dorsement, entry,  refiling  and  discharge  of  contracts  for 
the  conditional  sale  of  goods  and  chattels,  except  con- 
tracts for  the  conditional  sale  of  goods  and  chattels, at- 
tached or  to  be  attached  to  a  building.  The  officers  with 
whom  snch  first  mentioned  contracts  are  filed  shall  en- 
ter the  future  contingency  or  event  required  to  occur 
before  the  ownership  of  said  goods  and  chattels  shall 
pass  from  the  vendor  to  the  vendee,  the  amount  due 
upon  such  contract  and  the  time  when  due.  The  name  of 
the  conditional  vendor  shall  be  entered  in  the  column 
of  '*  mortgagees,''  and  the  name  of  the  conditional 
vendee,  in  the  column  of  '*  mortgagors/'  Where  such 
contracts  are  for  goods  and  chattels,  attached  or  to  be 
attached  to  a  building,  the  following  provisions  apply 
to  the  endorsement,  entry,  refiling  and  discharge 
thereof.  The  above  named  officers,  with  whom  such 
contracts  are  directed  to  be  filed,  shall  enter  the  future 
contingency  or  event  required  to  occur  before  the 
ownership  of  said  goods  and  chattels  shall  pass  from 
the  vendor  to  the  vendee,  the  amount  due  upon  such 
contract,  and  the  time  when  due,  and  shall  fie  every 
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such  contract  presented  to  them  for  that  purpose,  and 
endorse  thereon  its  number  and  time  of  receipt;  they 
shall  enter  in  a  hook  provided  for  that  purpose,  in 
separate  columns,  the  names  of  all  the  parties  to  each 
contract  so  filed,  arranged  in  alphabetical  order,  un- 
der the  head  of  '*  vendees  ''  and  "  vendors,''  the  num- 
ber of  such  contract  and  the  date  of  the  filing  thereof, 
and  under  a  column  headed  ''  property,"  they  shall 
enter  a  brief  description  sufficient  for  identification  of 
the  land  upon  which  said  building  stands,  and  if  in  a 
city  or  village,  its  location  by  street  and  number,  if 
known,  and  if  in  a  city  or  county  where  the  block 
system  of  recording  and  indexing  conveyances  is  in 
use,  the  section  and  block  in  which  the  said  land  is 
situated.  The  said  officers  shall  also  keep  an  index, 
so  as  to  afford  correct  and  easy  reference  to  the  books 
containing  the  entries  in  regard  to  such  last  named 
contracts.  In  all  cities  and  counties  where  the  block 
system  of  recording  and  indexing  conveyances  is  in 
use,  the  index  shall  be  arranged  according  to  the  block 
numbers.  A  contract  for  the  conditional  sale  of  goods 
and  chattels,  attached  or  to  be  attached  to  a  building, 
shall  be  invalid  as  against  creditors  of  the  conditional 
vendee  and  against  subsequent  purchasers  or  mort- 
gagees in  good  faith  of  such  goods  and  chattels  or  of 
the  premises  upon  which  the  said  building  stands, 
after  the  expiration  of  the  first  or  any  succeeding  term 
of  one  year,  reckoning  from  the  time  of  the  first  filing, 
unless:  (1)  within  thirty  days  preceding  the  expiree 
tion  of  such  term  a  statement  containing  a  description 
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of  such  contract,  the  names  of  the  parties,  the  time 
when  and  place  where  filed,  the  interest  of  the  con- 
ditional vendor  or  of  any  person  who  has  succeeded  to 
his  interest  in  the  property,  claimed  by  virtus  thereof, 
or  (2)  a  copy  of  such  contract  and  its  endorsements, 
together  with  a  statement  attached  thereto  or  endorsed 
thereon,  showing  the  interest  of  the  conditional  vendor 
or  of  any  person  who  has  succeeded  to  his  interest  in 
the  contract,  is  filed  in  the  office  where  the  contract 
was  originally  required  to  be  filed;  and  the  officer  with 
whom  such  contract  was  originally  filed  shall  enter,  in 
a  separate  column,  in  the  book  above  provided  for,  in 
a  column  headed  ''  date  of  refiling  of  the  said  con- 
tract.^' The  officers  performing  services  under  this 
article  are  entitled  to  receive  the  same  fees  as  for  like 
services  relating  to  chattel  mortgages.  Upon  the  title 
to  the  goods  and  chattels  affected  by  any  such  last 
mentioned  contract  becoming  absolute  in  the  con- 
ditional vendee  or  his  successor  in  interest  by  the  pay- 
ment of  the  full  consideration  for  which  any  such  con- 
tract was  made,  the  conditional  vendor,  his  assignee  or 
legal  representative,  upon  the  request  of  the  con- 
ditional  vendee  or  of  any  person  interested  in  the 
property  covered  by  such  contract,  must  sign  and 
acknowledge  a  certificate  setting  forth  such  payment. 
The  officer  with  whom  such  contract  is  filed  must,  on 
receipt  of  such  certificate,  file  the  same  in  his  office  and 
write  the  word  '*  discharged  ''  in  the  book  where  the 
contract  is  entered,  opposite  the  entry  thereof,  and 
the  contract  is  thereby  discharged. 
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§  115  Exempting  certain  articles  from  law  as  to  condi* 
tional  sales.     Repealed.* 

For  text  of  section  115  as  amended  prior  to  1904,  see  Snyder's 
Lien  Law,  4th  edition,  page  2G8.  The  section  was  amended 
twice  in  1904  by  chapters  259  and  698  of  the  Laws  of  that  year. 
The  entire  section  was  repealed  by  Laws  1905,  chapter  503, 
which  became  a  law  May  17,  1905,  to  take  effect  September  1, 
1905.    The  repeal  does  not  afifect  pending  actions. 

*  The  text  of  the  repealed  section,  as  finally  amended  in  1904,  is  as 
follows : 

i  115.  Preeeding  sections  not  to  apply  to  certain  artidea. —  The 
preceding  sections  of  this  article  do  not  apply  to  the  conditional  sale 
of  household  goods,  law  books,  law  blanks,  and  law  office  supplies, 
pianos,  organs,  safes,  scales,  butchers'  and  meat  market  tools  ana  fix- 
tures, wood-cutting  machinery,  engines,  dynamos,  boilers,  portable  fur- 
naces, boilers  for  heating  purposes,  threshing  machines,  horse  powers, 
mowing  machines,  reapers,  harvesters,  grain  drills  and  attachments, 
dairy  sizes  of  centrifugal  cream  separators,  coaches,  hearses,  carriages, 
buggies,  phaetons  and  other  vehicles,  1)icycles,  tricycles  and  other  de- 
vices for  locomotion  by  human  power,  if  the  contract  for  the  sale  thereof 
18  executed  in  duplicate,  and  one  duplicate  delivered  to  the  purchaser; 
except  that  in  the  case  of  conditumal  sales  or  of  contracts  for  the  sale 
conditionally y  of  household  goods,  engines,  dynamos,  boilers,  portable 
furnaces  or  boilers  for  heating  purposes  where  the  same  are  attached  or 
affixed  to  a  building  or  are,  or  are  to  be,  furnished  or  supplied  for  a 
building  with  the  intention  that  they  shall  be  attached  or  affixed  thereto, 
the  preceding  sections  of  this  article  shall  be  deemed  to  apply  to  the 
same  and  such  sections  shall  be  construed  so  to  apply.  (As  finally! 
amended  by  Laws  1904,  chap.  698.) 
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of  order  by  owner,  when  not  essential 18 

of  goods  with  notice  of  lien  creates* implied  promise  to  pay. . .  40 

of  note,  when  no  waiver  of  lien 13 

ACTION. 

notice  to  commence  30 

at  law,  for  unused  materials,  and  lost  profits 20 

when  second  action  to  foreclose  lien  not  barred 19,  20 

by  lienor,  after  bonding  of  lien 20,  21 

ADDRESS. 

or  place  of  business  must  be  stated  in  notice  of  lien 13,  14 

ADMIRALTY. 

jurisdiction  extends  to  canal  boats 31 

ADVANCES. 

factor's  lien  for   40 

AGENCY. 

of  husband,  wife  undisclosed  principal  9,  10 

ALTERNATIVE  STATEMENT. 

in  notice  of  lien  renders  it  void 14 

AMENDMENTS  TO  LIEN  LAW. 

section  9,  as  amended  1905 13 

section  32,  as  amended  1904 32,  33 

section  60,  as  amended  1904  34 

section  71,  as  amended  1905 37 

section  112,  as  amended  1904  46 

section  113,  as  amended  1904 48 

section  1 14,  as  amended  1904 49 

section   1 15,  repealed   1905 52 

APARTlfENT  HOTEL. 

when  entitled  to  lien  on  baggage,  etc 37 

defined  by  statute   ♦ 37,  38 

ARTISANS'  LIEN. 

on  part  of  goods,  after  delivery  of  part 35 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

rights  of  lienors  after 11,  12 

AUCTIONEER. 

liability  of,  as  between  mortgagees  44 

AUTOMOBILES. 

as  to'liens  upon 36 

warehouseman  has  no  lien  on 41 
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of  cut  garments,  lien  upon  36 

BAKERS. 

ten-hour  law  as  to,  void  5 

BANKRUPTCY. 

when  will  not  defeat  lien 16 

effect,  of,  as  to  chattel  mortgage 45 

effect  of,  as  to  unrecorded  mortgage 45 

BILL  OF  RIGHTS. 

under  New  York  Constitution  5 

BILL  OF  SALE. 

when  chattel  mortgage,  depends  on  intent  of  partis 43 

BOARD  OF  EDUCATION. 

to  be  served  with  notice  of  lien  for  school 15 

BOND. 

when  may  be  given  to  discharge  lis  pendens 21/   22 

CANAL  BOATS. 

are  vessels  within  admiralty  jurisdiction , -31 

CANCELING  LIEN. 

power  to  cancel,  when  discretionary 30 

CARTMEN. 

lien  of,  in  Greater  New  York 8 

CHATTELS. 

to  be  attached  to  the  freehold,  provisions  as  to 48 

to  be  delivered  in  future,  under  conditional  sale 46,     47 

CHATTEL  MORTGAGE. 

effect  of  bankruptcy  as  to 45 

when  bill  of  sale  is  43 

filing  of,  when  essential 41,    42 

CLAIM. 

when  unliquidated  interest  on ; .     12 

COMMERCIAL  PAPER. 

when  acceptance  of,  no  waiver  of  lien 13 

COMMITTEE. 

appointed  by  board  of  education,  when  need  not  be  served. .   15,     16 
CONDITIONS. 

and  reservations  in  contract  of  sale 46 

CONDITIONAL  SALES. 

exemption,  section  as  to,  repealed 52 

act  amended  to  provide  for  future  delivery 46,  47 

see  also  "  Sales." 
CONDITIONAL  VENDOR. 

when  a  mortgagee  49 
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of  married  woman * . .  • .  9,  10 

as  between  vendor  and  purchaser 8 

when  will  not  to  be  inferred 0 

when  nothing  due 13 

CONSTITUTION. 

of  State  of  New  York,  as  to  rights  of  municipality 5 

CONSTITUTIONAL  LAW. 

validity  of  labor  law  2S 

of  eight-hour  law   2-6 

of  ten-hour  law   5,  6 

of  plumbers'  license  law 7 

CONTENTS. 

and  statements  in  notice  of  lien 14 

CONTRACT. 

failure  to  furnish  plans,  breach  of II 

of  conditional  sale,  where  to  be  filed  46,  47 

implied,  to  pay  lien  for  advances 40 

'    of  sale,  conditions  and  reservations  in 46 

with  municipality,  validity  of 2-6 

CONTRACT  OF  CONDITIONAL  SALE. 

how  filed,  refiled,  and  discharged « 46,  47»  48,  49 

CONTRACTOR. 

right  of  subcontractor  after  contractor  assigns 11,  12 

CONVEYANCES. 

in  fraud  of  lienor,  law  as  to 22,  23 

CORPORATION. 

foreign,  may  file  lien 11 

business  address  of,  in  notice  of  lien 13 

COSTS. 

when,  may  be  recovered  after  offer  of  judgment 29 

but  one  bill  to  successful  owner 27 

COUNTERCLAIM. 

as  to  damages 23 

CREDIT. 

extension  of,  when  no  waiver  of  lien. 13 

CREDITORS. 

assignment  for  benefit  of,  rights  of  lienors 11^  12 

CRIMINAL  INTENT. 

of  mortgagor  in  selling  chattels 45 

CUT  GARMENTS. 

bailment  of,  lien  upon 36 

DAMAGES. 

comiterclaim  as  to  23 
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in  future,  proper  under  eoBditional  sale  etatute  at  amended. . .  47 

of  part  of  materials,  lien  on  remainder 35 

of  goods  in  future,  not  governed  by  conditional  sale  contract. .  47 
DEMURRER. 

personal  judgment  on  2S 

DISCHARGE. 

of  conditional  contract  of  sale,  how  made ^ 

DISCHARGE  OF  LIEN. 

remedies  of  lienor  after  bond  given 20,  21 

DURATION  OF  LIEN. 

second  action,  when  in  season 19,  20 

EDUCATION,  BOARD  OF. 

to  be  served  with  notice  of  lien  for  school 15,    16 

EIGHT-HOUR  LAW. 

declared  unconstitutional  2-6 

ENDORSEMENT. 

on  conditional  contract  of  sale  reflled 49 

EQUITABLE  ASSIGNMENT. 

created  by  order  drawn  on  owner 16,    17 

when  acceptance  of  order  by  owner  not  essential 18 

EQXnTABLE  LIEN. 

when  exists  in  favor  of  judgment  creditor 18,    19 

exists  after  assignment  by  contractor  11,    12 

EVIDENCE. 

of  expert  witnesses 24 

cost  of  keeping  plumbing  in  repair 25 

EXPERT  WITNESSES. 

evidence  of,  when  admissible 24 

FACTOR'S  LIEN. 

for  advances 40 

FILING. 

of  conditional  contract  of  sale,  provisions  as  to 48-49 

of  contract  of  conditional  sale,  act  amended 47,    48 

of  chattel  mortgage  essential  41,    42 

of  renewal  essential  43 

in  two  counties,  where  mortgagee  resides  in  each 42 

FIXTURES. 

contract  for  conditional  sale  of,  how  filed,  refiled,  canceled  and 

discharged 49 

provision  for  chattels  to  be  attached  to  freehold,  in  conditional 
sale 48 
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FOREIGN  CORPORATION.  paob. 

place  of  business  in  the  state  must  be  stated  in  notice  of 
lien 13,    14 

may  file  lien   11 

FRAXTDULENT  CONVEYANCES. 

in  lien  actions   22,    23 

GARAGE. 

for  automobile  is  not  a  warehouse 41 

is  not  a  livery  stable 36 

GARMENTS 

bailment  of,  lien  upon 36 

GOODS. 

to  be  delivered  in  future  not  within  conditional  sale  statute. .  47 
GOODS  AND  MATERIALS. 

waiver  of  lien  as  to  part  of 36 

GRANTEE. 

though  fraudulent,  may  attack  lien 23 

GRAVE  STONES. 

liens  against,  must  be  filed  in  one  year 34 

GREATER  NEW  YORK. 

lien  of  cartmen  in  8 

HOTEL. 

when  Iceeper  o^  apartment  hotel  has  lien 37 

HOUSEHOLD  GOODS. 

exemption  clause  as  to,  repealed. 52 

HUSBAND  AND  WIFE. 

consent  of  wife 9,    10 

when  wife  undisclosed  principal 9,    10 

INNKEEPER. 

sale  of  unclaimed  articles  by,  statute 38,    39 

niTEREST. 

on  unliquidated  claim   12,  13 

JUDGlfENT. 

should  establish  priority  among  lienors 16 

personal,  on  failure  to  establish  lien 27 

offer  of 29 

JUDGlfENT  CREDITOR.  . . 

lien  of,  how  created 18,    19 

JURY. 

how  waived 27 
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LABOS  LAW.  PAOB. 

constitutionality  of  eig^t  and  ten  hour  provisiona  of 2-6 

LANDLORD. 

of  apartment  hotel,  when  has  lien 37,  38 

LEAVE  TO  SITS. 

on  undertaking,  when  neceeaary  20 

LICENSE. 

of  plumbers,  act  requiring,  void 7 

LIEN. 

none  on  automobiles 36 

warehouseman  has  no  lien  on  automobile 41 

when  keeper  of  apartment  hotel  has  37 

on  part  of  goods,  after  delivery  of  part 36 

when  second  action  to  enforce,  not  barred 19,  20 

on  monuments,  etc,  must  be  filed  in  one  year x . . .  34 

on  mare  and  foal,  when  to  be  filed 34 

on  vessels,  when  to  be  filed 32,  33 

of  judgment  creditor   18,  19 

when  not  waived  by  taking  note 13 

right  to  file,  after  assignment  for  benefit  of  creditors  ....  11,  12 

extent  of,  under  section  4 11 

may  be  filed  by  foreign  corporation 11 

when  bankruptcy  will  not  defeat 16 

when  power  to  cancel,  is  discretionary 30 

when  not  defeated  by  fraudulent  conveyance 22,  23 

contents  of,  notice  of  13 

of  cartmen  in  Greater  New  York 8 

validity  of,  under  municipal  contracts 2-6 

LIENOR. 

remedies  of,  after  bonding  of  lien  20,  21 

order  of  priority  among 16 

LIMITATIONS,  STATUE  OF. 

when,  does  not  bar  second  action 19,  20 

LIS  PENDENS. 

when  creates  lien  in  favor  of  judgment  creditor 18,  19 

law  as  to,  amended  21,  22 

when  undertaking  may  be  given  in  lieu  of 21,  22 

IfARE. 

lien  against  mare  and  foal  to  be  filed  within  fifteen  months 34 

MARRIED  WOMAN. 

consent  of 9,  10 

powers  of,  under  statute  10 

MATERIALS. 

delivery  of  part,  lien  on  remainder 35 

not  used,  suit  at  law  for 29 
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MISDEMEANOR.  page. 

when  removal  of  chattels  is 45 

MONUMENTS. 

notice  of  lien  against,  must  be  filed  in  one  year 34 

MORTGAGE. 

on  chattels,  when  filing  of  essential 41,    42 

MORTGAGEE. 

when  conditional  vendor  is .* 49 

effect  of  taking  possession  without  sale 44 

MORTGAGOR. 

validity  of  sales  by 44 

MUNICIPAL  CONTRACTS. 

validity  of  labor  law  as  to 2-6 

MUNICIPAL  LIEN. 

need  not  be  verified   14,    15 

for  schoolhouse,  how  served 15,    16 

NAME. 

of  partnership,  how  stated  in  notice  of  lien 13 

NEW  YORK  STATE  CONSTITXnON. 

provisions  of 5 

NOTE. 

when  acceptance  of,  no  waiver  of  lien 13 

NOTHING  DUE. 

no  consent  when 1 13 

NOTICE. 

part  of  a  day  is  not 43 

to  begin  suit  to  foreclose  .., 30 

NOTICE  OF  LIEN. 

statements  in,  must  not  be  indefinite 14 

when,  must  contain  business  address  of  lienor 13,    14 

contents  of,  statute  amended  13 

NOTICE  OF  PENDENCY  OF  ACTION. 

see  Lis  Pendens, 

OFFER  OF  JUDGMENT. 

when  costs  awarded  after 29 

ORDER. 

drawn  on  owner,  effect  of 16,    17 

when  acceptance  of,  by  owner  not  essential 18 

ORDER  CANCELING  LIEN. 

when  power  to  make,  is  discretionary 30 

OWNER. 

when,  protected  in  payment,  after  order  by  contractor 16,    17 
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waiver  as  to  defect  of 26 

PARTNERSHIP. 

of  plumbers  not  bound  to  secure  license 7 

name,  how  stated  in  notice  of  lien 13 

PAYMENT. 

when  owner  protected,  after  order  drawn  on  him 16,     17 

PERSONAL  JXn>6]IENT. 

on  demurrer 28 

on  failure  to  establish  lien 27 

PLANS. 

failure  to  furnish,  remedy 11 

PLEADING. 

personal  judgment  on  demurrer  28 

to  recover  on  lien  for  advances  by  factor 40 

waiver  as  to  defect  of  parties 26 

PLUMBER'S. 

act  requiring  license  unconstitutional 7 

PLXTMBING  WORK. 

evidence  as  to  keeping,  in  repair 23 

POSSESSION. 

taking,  by  mortgagee  without  sale 44 

PRINCIPAL  AND  AGENT. 

when  wife  undisclosed  principal 9,     10 

PRIORITY. 

order  of,  among  lienors 16 

PROFITS. 

when  lost  profits  may  be  recovered 29 

RE-FILING. 

of  conditional  contract  of  sale,  provisions  as  to 49 

REGISTRATION. 

of  plumbers,  act  requiring,  void 7 

REMEDY. 

of  lienor  after  bonding  of  lien -.  20,    21 

for  failure  to  furnish  plans  11 

of  lienor,  as  to  fraudulent  conveyances 22,    23 

REMOVAL  OP  CHATTELS. 

by  mortgagor  when  criminal 45 

RENEWAL. 

of  chattel  mortgage  must  be  filed 43 

RES  AD  JUDICATA. 

when  issues  are  not  28,    29 

RESERVATIONS. 

allowed  in  contract  of  sale 46 
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of  goods  with  notice  of  lien 40 

SALE. 

conditions  and  reservations  in  contract  of 46 

provision  for  future  deliverjr  after  46,    47 

by  mortgagor  on  stock  of  pools,  when  lawful 44 

taking  possession  without,  effect  of 44 

of  unclaimed  articles  by  innkeeper,  statute 38,    39 

of  property  by  mortgagor  with  intent  to  defraud 45 

SCHOOLHOUSE. 

service  of  notice  of  lien  for 15 

SERVICE. 

of  notice  of  lien  for  schoolhouse 15 

STATUTE, 

as  to  powers  of  married  women. 10 

STOCK  OF  GOODS. 

when  mortgagor  may  sell 44 

SUBCONTRACTOR. 

right  of  to  file  lien  after  assignment  by  contractor 11»    12 

TENANT. 

when  landlord  has  no  lien  on  baggage  of 37,    38 

TENDER. 

effect  of,  by  junior  mortgagee 42 

TEN-HOUR  LAW. 

as  to  bakers,  void  5 

TIME. 

within  which  second  action  to  foreclose  lien  may  be  brought. . .  19 
TIUAL. 

waiver  of  jury   27 

UNCLAIMED  ARTICLES. 

sale  of,  by  innkeeper,  statute 38,    39 

UNDERTAKING. 

when  leave  to  sue  on  essential 20 

when,  may  be  given  to  discharge  Ua  pendens 21,    22 

UNLIQUIDATED   CLAIM. 

interest  on,  when  12 

UNRECORDED  MORTGAGE. 

rights  of  trustee  in  bankruptcy  as  to 45 

VALIDITY. 

of  municipal  contracts  under  labor  law 2-6 
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under  contract  of  sale,  when  mortgagee 49 

VENDOR  AKD  PURCHASER. 

consent  as  between  8 

VERIFICATION. 

of  municipal  lien  not  necessary  . .  .* 14,  15 

VESSELS. 

lien  law  applicable  to,  amended 32,  33 

when  canal  boats  are « 31,  32 

notice  of  lien  on,  when  to  be  filed 32,  33 

WAIVER. 

when  acceptance  of  Hen  does  not  constitute 13 

as  to  defect  of  parties 26 

of  jury  trial  27 

of  lien  as  to  part  of  goods 35 

WAREHOUSE. 

garage  for  automobile  is  not 41 

WAREHOUSEMAN. 

has  no  lien  on  automobile,  when 41 

WIFE. 

wken  Mndisclosed  principal 9,    10 
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